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Before Mr. Justice Ghose and Mr. Fustice Boduly. 
MAMTAZUDDIN BHUIAN 


v. 


BARKATULLA.* 


Limitation Act (XV of 1877), Sch. II, Art. r ause of action, origin of 
—Limitation Act (XIV of 1859), Sec. I, Cl. 12—Specific Relief Act (I of 1877), 


» Sec. 9, possession under, effect of—Wrongful dispossession by a rightful owner, 


effect of. 

Where the plaintiff, being the rightful owner of certain lands, was wrong- 
fully kept out of possession for less than twelve years and succeeded in 
regaining possession without the help of the law, and remained in such 
possession for some time till evicted by the defendant in execution of a decree 
under Sec. 9 of the Specific Relief Act : 

Held: that the cause of action accrued on the date of dispossession under 
the decree under Sec. 9 of the Specific Relief Act, and the suit being brought 
within r2 years from that date was within time, and that the period between 
the regaining of possession by the plaintiff and his dispossession under the 
Specific Relief Act should enure to the benefit of the rightful owner and not 
of the trespasser. 

Golam Nubee v. Bissonath Kur (1), Prem Chand Kybutta v. Huree Doss 
Kybutia (2) and Tara, Banu v. Abdul Gujffur Chowdhry (3) distinguished. 

Secretary of State v. Krishnamoni (4) referred to. 

Appeal by the Plaintiff. 
Suit for possession of land. 

s This was.a suit for possession of land which the plaintiff was 

.dispossessed from under a decree under Sec. 9 of the Specific Relief 


from Appellate Deccee No. 2518 of 1902 against the decree of‏ ا 
Babu Tara Charan Sen, Subordinate Judge, Tipperah, dated the goth‏ 
August’ 1902, reversing that of Babu Jatindra Prasad Chatterjee, Munsiff,‏ 
Bramhanberia, dated the roth October, 1901.‏ 


P (559) 12 W. R. g. (3) n 12 C. L. R. 486. 
(2) (1874) 22 W. R. 259. (4) (1902) L. R. 29 I. A. 104. 
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Act, on the طاو‎ March 1889. The suit was brought on the 7th 
March rigor. The first Court found the title with the plaintiff git 
also found that the plaintiff was in possession til 1:887, and that 
his possession continued until he was dispossessed on the gth March 
1889, and therefore gave a decree to the plaintiff. The Lower 
Appellate Court however found that the plaintiff was dispossessed 
in 1887, that he somehow regained possession on the 4th May 
1888, and remained in possession till the 9th March 1889, when he 
was dispossessed under the decree in the possessory suit and, 
following some decisions under the old Limitation Act, thought that 
the cause of action arose when the plaintiff was first dispossessed 
in 1887, and therefore held that the suit was barred. The plaintiff 
appealed. 


Dr. Sarat Chandra Banerjee (for Maulvi Shamsul Huda) for the 
Appellant:—The first Court found title with the plaintiff and it 
also found that he was in possession till 1887. These findings have 
not been displaced by the Court of appeal. The suit under Sec. 9 
of the Specific Relief Act shows that the plaintiff was de facto in 
possession within twelve years of the present suit and if the title was 
with him his de facto possession was de jure possession as well. 
Lows v. Telford (1). The defendant, when he originally dispossessed 
me, was a wrong-doer and I succeeded in getting back possession 
peaceably before my title was extinguished by twelve years' adverse 
possession. Constructive possession cannot be presumed in favour of 
a wrong-doer who is not actually in possession. Secretary of State 
Jor India v. Krishnamoni (2). The cases in 12 W. R. 9 and 2 
W. R. 259 are distinguishable; there the plaintiff's title had been ex- 
tinguished by 12 years’ adverse possession before he dispossessed 
the defendant; moreover those cases were decided under Sec. 1 
Cl. 12 of Act XIV of 1859 which made the date of accrual of cause 
of action the starting point for limitation; Art. 142 of the present Act 
has nothing to do with causes of action; the only question is when 
was the plaintiff dispossessed. The case in 12 C. L. R. 486 simply 
followed the two earlier cases. | 
Mr. Rasul (with him Babu Fadunath Kanjilal) for the Respon- 
dent, relied upon the cases of Golam JVubee v. Bissonath (3), Prem 
Chand v. Huree Doss (4) and Tara Banu v. Abdul Guffur (5), and 
submitted that the last case was exactly in point and that the rule 


laid down in those cases should be followed. . 
(1) us I A, C. 415. 2 (809) 12 W. R. 9. 
(2) (1902) L. R. ag I. A. 104. (4) (1874) a2 W. R. 259. 


(5) (1882) 12 C. L. R. 486. 


VoL. II.] HIGH COURT. 


The judgment of the Court was as follows : Civit 


‘Ghose J.—The question raised in this appeal is one of limita- — 
tion; and it arises under Art. 142 of the second Schedule of the c 
e Indian Limitation Act; that article runs thus: “For possession of ir cinia 
immoveable property, when the plaintiff, while in possession of the 5 
property, has been dispossessed, or has discontinued the possession ” Barkatulla. 
— twelve years ”—“ from the date of the dispossession or discon- 1 
tinuance." 
The plaintiff in this case sought to recover possession of certain 
lands upon the ground that he was entitled to it under a mokorary 
lease granted to him by the landlord, and that he held possession 
thereof under such lease, until he was dispossessed by the defendant 
in the year 1891. The suit was instituted on the 7th March rgor. 
The Court of first instance found the title with the plaintiff. It also 
found that the plaintiff, through his sub-lessee, was in constructive 
possession of the property, unti] the year 1887, and that his posses- 
sion continued until he was dispossessed under a decree under Sec. 9 
of the Specific Relief Act on the oth March 1889. If these facts were 
correctly found, itis obvious that the suit was amply within time, it 
having been, as already stated, instituted on the 7th March igor, and 
that the Court of first instance rightly gave a decree to the plaintiff. 
The lower Appellate Court, however, has come to a different 
conclusion. It has held, having regard to the decree under the 
Specific Relief Act in favour of the defendant, which was on the oth 
March 1889, that the plaintiffs cause of action accrued when he 
was originally dispossessed, and that this was more than twelve years 
antecedent to the suit, and that, therefore, his claim is barred by the 
law of limitation. In support of his decision, the Subordinate Judge 
has relied upon the cases of Golam Nubee v. Bissonath Kur (1), 
Prem Chand Kyiutta ¥. Huree Dass Kyóuila (2) and Tara Banu 
v. Abdul Guffur Chowdhry (3). On a reference to these cases, 
however, it will be found that they proceeded upon the terms of the 
old Limitation Act XIV of 1859. Sec. 1 clause 12 of that Act runs as 
follows :—“ To suits for the recovery of immoveable property or of 
any interest in immoveable, property to which no other provision 
of this Act applies, the period of twelve years from the time the cause 
of action arose.” And it was held, in circumstances somewhat 
similar to those that exist in the present case, that the cause of action 
to. the plaintiff was his original dispossession, and that he could’ not 
acquire, as it were, a fresh cause of action from his wrongful posses- 


W.R. 9. 8 W. R. 259. 
E (3) (882) 12 C. L. E dias 9 
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sion and subsequent dispossession of the property under a decree 
made under the Specific Relief Act. 5 l i 

. 7 It will, however, be observed, on a reference to the case of Golam 
JVubee v. Bissonath Kur (1) which, I might here mention, was, 
followed in the other two cases referred to that the plaintiff had been 
out of possession for ‘more than twelve years, and he then managed 
to dispossess the defendant, and thereupon the latter broughta suit 
under the Specific Relief Act and succeeded in obtaining a decree 
for recovery of possession. And it was held, as already indicated, 
that the cause of action to the plaintiff was his original dispossession. 
If indeed the plaintiff lost his title to the land, being out of posses- 
sion for more than twelve years, and then obtained “wrongful posses- 
sion from the hands of the defendant, the cause of action would be 
his original dispossession. But however that may be, as I have 
already mentioned, the judgments in the case in 12 Weekly Reporter 
p. 9, and the other two cases which followed it, proceeded upon the 
terms of the old Limitation Act, which prescribed the limitation of 
twelve years from the time when the cause of action arose. We are 
however, concerned with the present Limitation law, which is in 
very different words from those that existed in the old Act, the 
words being “the date of the dispossession or discontinuance " of 
the plaintiff, if he be dispossessed while in possession. And the 
question that we have to decide is whether, having regard to the 
words of the article to which I have just referred, the plaintiff is 
within time, he having instituted the suit within twelve years from the 
time when, upon the findings arrived at by the lower Appellate Court 
he was dispossessed, while in possession, under the decree obtained 
by the defendant under the Specific Relief Act. It might here be 
mentioned that the lower Appellate Court has not dealt with the 
question of title. For the purpose of deciding the question that 
has been raised before us, we may assume the title to be with the 
plaintiff, and as found by the Court of first instance, he was in pos- 
session of the property in suit until, at any rate, the year 1887. We 
may also take it that his possession was rightful possession. Jf 
then the defendant, subsequent to the year 1887, dispossessed the 
plaintiff wrongfully, as we take it and the plaintiff, without recourse 
to law, succeeded in regaining possession on the 4th May 1888, as 
seems to have been found in the judgment in the case under Sec. 9 
of the Specific Relief Act, could it rightly be held (for “Aa? is really 
the question that we have to consider) that his possession between 
the 4th of May 1888 and the gth of March 1889, when the decree 


n (1) G869) 12 W. R. g 


Vor. IL] . ^ HIGH COURT. 


under the Specific Relief Act was pronounced, was such as could not 
be taken into account in his favour for the purpose of deciding the 
question of limitation? Now, so far as the defendant is concerned 
there can be no doubt, that he could not avail himself of the period 


during which the plaintiff was in possession, namely, the period. 


between 4th May 1888 and 9th March 1889, for, he had no right 
to such possession. And in this connection, Í may refer to the 
case of the Secretary of State for India in Council v. Krishna- 
mont Gupia(1Y) (the particular passage to which I am about to 
refer being at page 115). In that case the . Secretary of State, 
who was the defendant, pleaded that the plaintiff was barred by 
the law of limitation though as a matter of ‘ fact’ he (the Secretary 
of State) was out of possession or had no possession during a 
portion of the period of 12 years, when the lands were submerged 
by water; and the Judicial Committee, with reference to the ques- 
tion of limitation raised, made the following observations :—‘ But 
it is urged on behalf of the Government that, having been in 
possession through their tenants when the lands became submerged, 
their possession must be deemed to have continued in law while 
the lands were under water, and to have revived on their being 
reformed, and reliance is placed on the case of Kalt Charan Saha v. 
Secretary of State decided by the High Court in 1881. For the 
purpose of trying the question whether the limitation applies, the 
Government must be regarded as a trespasser and dispossessor of 
the rightful owners and, in the opinion of their Lordships, it would 
be contrary both to principle and authority to imply such con- 
structive possession in favour of a wrongdoer so as to enable 
him to obtain thereby a title by limitation. In order to sustain 
a claim to land by limitation under the Indian Act, there must, 
in their opinion, be actual possession of a person claiming as a 
right by himself or by persons deriving title from him. The 
possession of the Government was in fact determined by the 
submergence of the land which then became derelict and so long 
as it remained in that state no title could be acquired against the 
true owner.” Could it be said in this case, that the defendant is 
entitled to avail himself of the period during which he was, upon 
the finding of the lower Appellate Court, out of possession, that is 
to say, the period between the 4th May 1888 and the oth March 
1889, in support of his plea that he had acquired a good title to 
the land in suit, and thus defeat the claim.of the plaintiff upon 
the ground of limitation? If he could not avail himself of the 
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possession ‘during that period of time, certainly it ought to enure . 
to the benefit of the plaintiff, the rightful owner. In this view pf 
the matter, I am of opinion that the time began to run against 


the plaintiff, when, being in possession, he was dispossessed by : 


the defendant under the decree obtained by him on the gth March 
1889. For these reasons, I should hold that the judgment of the 
Court below ought to be set aside and the case sent back to that 
Court for determination on the merits. Costs will abide the result. 


Bodilly J a entirely agree with the judgment of my learned 
brother that has been given in this case. | 


H. S. Appeal allowed ; case remanded. 


Before Sir Francis W. Maclean, K.C.I.E., Chief Fustice and 
Mr. Fustice Mitra. 


RASHMONI DASI 


7. 
SOORJA KANTA ROY CHOWDHURY.* 


Specific performance, suit for—Contract for sale by mother as guardian of 
infant son, incapable of performance by infant’s death—Specific Relief Act (1 of 
1877}, Sec. 18—Transfer of Property Act (TV of 1882), Sec. 43. l 

The defendant, as the mother and guardian of her infant son, contracted to 
sell a piece of land, to the plaintiff, undertaking to take out a certificate of 
guardianship and permission to sell from the District Judge, within five months. 
The agreement further provided for the refund of the earnest money in case of 
the defendant's failure to obtain the necessary permission. The infant son died 
within the five months, before the certificate could be applied for, the defendant 
succeeded to the property by right of heirship and refused to sell the property. 
In a suit for specific performance of the contract : 


Held,—That there can be no decree against the defendant for specific 
performance of the contract for sale. Section 18 of the Specific Relief Act has 
no application to a case where the defendant does not contract to sell the 
property as if it were his own nor does section 43 of the Transfer of Property 
Act apply to a case where there i$ no erroneous representation made by the 


defendant. 
" Appeal by the Defendant. 
Suit for specific performance of contract. 


The necessary facts appear from the judgment. 


* Appeal from Appellate Decree No. 28 of 1903 against the decree of Babu 
Jogendra Nath Mitter, Additional Subordinate Judge, 24-Perganas, dated the 
acth September 1902, affirming that of Babu Nolini Mohan Banerjee, Ofig. 


Mupsiff, Basirhat, dated the 1st August, 1901. 


Po 


VoL. II.] HIGH COURT. 


The. appeal was originally heard exparfe on the 22nd February, 
1905, the respondent not having entered appearance. 


Dr. Rash Behary Ghose (with him Babu Fagat Chandra Banerjee) 
for the Appellant.—No suit for specific performance of a contract can 
be brought against an infant; see Plight v. Bolland (1), the leading 
case on the point; and even if it can be, no such suit can be 
brought against the guardian unless legal necessity is proved. The 
finding is that the lady had no authority to enter into the contract. 
Refers to Sec. 29, Act VIII of 1890. 


[MACLEAN C. J.—The guardian referred to is the natural guardian]. 
Yes. The. powers of a natural guardian are defined in Hunoo- 
manpersaud Panday’s case. (2). 


The defendant did not enter into the contract in her own 
rght but as guardian to the infant and the guardianship ceased 
on the death of the infant. 7 

The appeal was decreed. On review by the respondent, the 
judgment was set aside and the appeal was reheard. 


Mr. S. P. Sinha (with him Babu Sarat Chandra Ghose) for 
the Respondent :—When a party enters into a contract without having 
the power of performing it and afterwards acquires such power he is 
bound to perform. Refers to Fry on Specific Performance (last Edn.) 
p. 43; Holroyd v. Marshall (3) and to Sec. 18, Specific Relief Act. 


A guardian contracting to sell the ward’s property after getting 
himself appointed as such and aíter getting permission to sell, 
is necessarily entering into the contract for himself. Reads the 
Bynapatra dated the 3rd Jyest, 1306, (May 1899). 


[MACLEAN C. J.—When did the minor die? ] 


In Sraban, 1306, that is, within 2 months of the execution of 
the Bynapatra and before the institution of this suit. 


My imperfect right shall be perfected by taking permission 
from the District Judge, see Clayton v. Duke of Newcastle (4). Refers 
to Sec. 18 of the Specific Relief Act and Sec. 43 of the Transfer of 
Property Act. 


[MACLEAN C, J.—There is a condition in the agreement that 
she shall take a certificate and permission within five months; 
otherwise she will return the earnest money. ] 


* This she entered into in her individual capacity. If she failed 
to take out the certificate and the permission, she would be liable. 


(1) (1828) 4 Russ, 298. (3) (1862) 10 H. L. C. 19r. 


(2) (1856) 6 Moo. I; À. 423. (4) (1682) 2 Chan. Cas. 112. 4 
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She has got the money, is now the owner and if she chooses, she 
can transfer the land. e 8 

‘It is undoubtedly her contract; the contract is that she will 
convey her son's property. : 

[MACLEAN C. J.—Suppose the minor had not died but attained 
majority, could you get specific performance ? [ 

Undoubtedly not. 


Dr. Rash Behary Ghose, was not called upon. 
The judgment of the Court was as follows: 

Maclean C. J.—In this case, we gave judgment on the aana 
February: 1905 allowing the appeal. It was subsequently represented 
to us that the respondent had not been properly served and we 
consequently. directed that the case should be re-argued in his 
presence. .We have now had the advantage of listening to counsel 
for him and I must say that I see no reason.to differ from the 
conclusion at which we arrived previously. The matter, to. my 
mind, is an extremely simple one. : 
It is a suit for specific performance of an agreement to sell à 
small portion of immoveable property for a sum of Rs. 287 odd. 
The property belonged to a minor and the agreement which was 
entered into on the 18th May 1899 was entered into by the 
present defendant who was the mother of the minor as his guardian. 
The minor is dead and the mother as his heiress has succeeded to 
the property and the suit is now brought against her for specific 

performance of her agreement. 
` We have. had on this. occasion an ‘advantage which we lacked 
at the previous hearing, namely, we have a copy of the contract be- 
fore us and, to my mind, that contract emphasises’ the correctness 
of our previous decision. It is quite clear that this contract was 
entered into,by the mother, not in her personal capacity, not as re- 
presenting that the property was her own but, as the mother and 
next friend of the minor. Both parties contracted upon that footing 
and both parties seem to have been conscious that it would 
be impossible to give the purchaser a valid title unless the 
consent of the District Judge were obtained, to the same. 
That this was so, is clear from this clause of the contract: “I have 
agreed to sell the same for that consideration and now having 
received Rs. 12-8 out of that price as earnest money to-day, I execute 
and deliver this Batnapatra and promise that, within five months 
from this date I shall take out a certificate on behalf of the minor 
from the Distrct Judge in respect of the property to be sold and 
permission to sell the same, and duly execute a očala and deliver 


VoL. IE]: « = HIGH COURT. 


the same,registered on receiving the balance of the consideration 
money." It is quite clear from this that it was in the contemplation 
of' the parties that thé mother must obtain a certificate of guardian- 
ship from the District Judge before the sale of the property could 
be effected and that she was to have five months within which to do 
that. The minor died within the five months. The consequence 
was that this clause became inoperative and the mother could not 
apply for guardianship or permission to sell after the death of the 
minor. Such an application would have been unnecessary and inopera- 
tive, and the parties seem to have contemplated that such an event 
might happen, for the document contains this provision: “It should 
further be mentioned here that, if I fail to obtain permission of sale 
from the District Judge, I will refund the earnest money and take 
back this Bainapaira.” It looks as if the parties contemplated .that, 
unless a certificate and the assent of the District Judge were obtained 
the whole bargain was to come to an end. How, in these circums- 
tances, can the plaintiff sue for specific performance against the 
mother? As was pointed out on the previous occasion, the mother 
had no power to sell as the natural guardian of her son, except for 
legal necessity and that has been found as a fact against the plaintiff, 
nor could she sell as a' certificated guardian because she was not 
such. It has been suggested that the case falls within Sec. 18 of the 
Specific Relief Act and Sec. 43 of the Transfer of Property Act. 
But Sec. 18 of the Specific Relief Act, which is based upon a series 
of authorities familiar not only to practitioners in England but also 
in this country, and which codifies the principles involved in those 
authorities has no application to a case like the present. Here, the 
defendant never contracted to sell any property as if it were her own: 
she only contracted to sell as the guardian of her minor son. No 
doubt, if she had contracted to sell the -property as her own, it not 
then being hers, and the property had subsequently become hers by 
inheritance, Sec. 18 of the Specific Relief Act would have assisted 
the plaintiff. But these are not the facts. Nor do I see, that Sec. 43 
of the Transfer of Property Act applies, for, there was no erroneous 
representation made by the mother here. The true state of affairs 
was disclosed to the intending purchaser and that section, therefore, 
has no application. One these grounds, I think that the appeal 
must succeed and the suit dismissed with costs in all Courts. 
Mitra J.—1 am of the same opinion. 
N.*K. B. Appeal allowed. 
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Before Mr. Justice Rampini and Mr. Justice Pratt.‏ نت 

a AHADULLA SHEIKH AND ANOTHER i 
Fan, 30. . 5 : 

Feb. 4. : 


GAGAN MOLLAH AND ANOTHER.* 
Bengal Tenancy Act (VIII of 1885), Sec. 3, Cl. 9—Holding, meaning of— 
Undivided share in lands. 


When an undivided share in lands is leased to a raiyat, such share does 
not constitute a holding within the meaning of the Bengal Tenancy Act. À 
purchaser of such share of lands, even in execution of a decree for rent does 
not consequently acquire any right to annul incumbrances. 


Appeal by the Defendants. 
Suit for khas possession by annulling incumbrances. 
The facts and arguments appear from the judgment. 
Dr. Asutosh Mookerjee and Babu Fnanendranath Bose for 
the Appellants. 
Moulvi Serajul Islam for the Respondents. 
C. A. V. 
The judgment of the Court was delivered by 
Rampini J.— The question raised in this appeal is whether 
Feb. 4. the plaintiffs, who purchased the rights in the land of one Afazuddin, 
are entitled to annul incumbrances under Sec. 167 of the Bengal 
Tenancy Act. It is contended that they have not this right, as the 
interest of Afazuddin in the land was an interest in an undivided half 


Share of 65 plots of land, which does not amount to a “holding” 
under the Tenancy Act, so the plaintiffs did not purchase a 






: SU H \ “ holding," and are in no better position than if they had purchased 
/ Ge Q \4,\the rights of Afazuddin at a sale in execution of a money decree. 
وح‎ 2 8 The Subordinate Judge has held that the interest of Afazuddin, 
- e O (though in an undivided half share of the lands was “an integral 
i " 5 jammai holding.” The defendants’ pleader contends that this is 
> 5 = wrong. . 
D. » Qc 2 Weare of opinion that the interest of Afazuddin in the land can- 
GN $ /& : not be a “holding” as an undivided share in land does not amount 
X 


7 Q / toa holding within the defnition of holding to be found in the 

ur . Aenancy Act. 

m M of Appeal from Appellate Decree No. 586 of 1900, against the decree, of 

CONES  Babu/Rejendra Coomar Bose, Subordinate Judge, Jessore, dated the asth 

| . $T January, todd, affirming that of Babu Fani Bhusan Mukherjee, Munsiff, 
Narail, dated'the 20th September, 1899. 


o + 











Vor. IL. | HIGH COURT. 11 
This has been decided in the cases of Hurry Churn Bose v. CE 
Runjit Singh (1), Baidya Nath De v. Fhin (2), and Haribole Brohmo 1902 
v. Tasimuddin Mondul (3). The plaintiffs have therefore no power Apa dalla Sheikh 
eto annul incumbrances under Secs. 159 and 167 of the Bengal v. 
Tenancy Act. The appeal must accordingly be decreed and the Sagan: Moian, 
plaintiffs' suit dismissed with costs. Rampini ¥. 
B. M. Appeal decreed. 
(1) (1896) 1 C. W. N. 521. (2) (1897) 2 C. W. N. 44. 





1 (3) (1898) 2 C. W. N. 680. _V (go 


Before Mr. Justice Henderson and Mr. Justice Getdi. 
BARODA PROSAD BOSE 


U. 


GIRIJANATH ROY CHOWDHURY AND OTHERS * Ci 


Plaint not duly signed and verified—Code of Civil Procedure (Act XIV 
of 1882), Sec. 53, Cl. (b)—Amendment on determination of issue, return for, if 
allowed. May 9. 

Where in a case, upon an issue as to whether the plaint was duly signed 
and verified, the Court finds that the plaint is not properly signed and 
verified, the Court cannot act under Sec. $3 Cl. (2) C. P. C. and order 
the return of the plaint for amendment, The proper order in such a case is to 
direct the removal of the plaint from the file of registered suits; such an 
order wil, however, not debar the plaintiff from bringing a fresh suit, 
subject to the law of limitation. — 


Appeal by the Defendant No. 1 
Suit for account. 





` The suit was one for account. The plaintiffs were residents 
within the jurisdiction of the Court in which the suit was filed. LE 
The plaint was signed by the Ammukhéear of the plaintiffs and 7 
appeared to have been verified by the plaintiffs themselves. In the 
written statement, among other objections, the defendant No. 1 
objected to the maintainability of the suit on the ground that “the 
plaint was not written, signed and filed according to law." The 
following issue, among others, was framed regarding the above 
objection, viz, “Whether the plaint was duly signed, and verified "iis 
and filed" ? CENE 

On the application of both parties, a day was fixed for the trial | 

the above issue, with liberty to the: parties to adduce evideng: 
the’ day fixed, neither party adduced any evidence. 





* Appeal from Original Order No 266 of i904 against the order 
Babu Bepin Behary E Subordinate Judge, Khulna, da t ate... مشاه مين‎ © 
March 1904. 


e C. U. NE d 
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Civir ordinate Judge found that “the plaintiffs are admittedly residents 

1905 within the jurisdiction of this Court. Besides, ne application showing 

cause was made for allowing the plaint to be subscribed -by the 

2. Ammukhtear.’’ And that “the verification was made either on a, 

pee uid blank paper or when the, plaint was not fully written up" and that 

|. ست‎ "the plaint was improperly subscribed and verified.” He, however, 
held, over-ruling the objections of the defendant No. 1, that the words 
of Sec. 53 C. P. C. were not mandatory but directory, and under 
that section directed the plaint to be returned for “due subscription 
and verification by the plaintiffs themselves according to law" 
within a fixed time. The plaint was taken back by the plaintiffs 
and refiled by them after subscription and verification within the 
time allowed. 


An appeal was preferred to the High Court by the defendant 
No. 1, against tHe order passed by the Subordinate Judge ordering 
return of the plaint for amendment. 


Babu Ram Chandra Majumdar (with him Babu J nanendranath 
Bose) for the Appellant, contended that Sec. 53 C. P. C. has no 
application to the present case. "That section contemplated return of 
the plaint for amendment only af or a£ any time before the settlement 
of issues. The only course open to the Lower Court was to reject 
the plaint or to order it to be taken off the file or to dismiss the suit. 
Reference was made to Secs. ŞI and 53, C. P. C. and to Overend 
Gurney & Co. v. Steele (1). 


Babu Dwarka Nath Chakravarti for the Respondent, ones 
that the order passed by the Lower Court was a proper one.. The 
Court could not reject the plaint. Referred to Sec. 54 C. P. C. which 
° alone provides for the rejection of the plaint. If the plaint had been’ 

found not properly signed and verified before the settlement of 
issues, there is no question that Sec. 53 C. P. C. would have appli- 
ed. Postponement of the decision could not take away the case from 
the purview of that section. There is no provision in the Code for’ 
the dismissal of the suit or for taking the plaint off the file; 


Nam me 
Baroda Prosad Bose 


رر 


C. A. V. 

The following judgments were delivered : 

Henderson J.—On the 22nd August 1903.a plaint, purporting 
to be a plaint by Girija Nath Roy Chowdhury and Satindra Nath 
Roy, Chowdhury, now the respondents before us, against one Barada . 
Prosad Bose, for an account, was filed by a pleader named Beni Bhusan 
Roy. This plaint was signed in the name of Girija Nath and Satin- 

(1) (1865) 1 Ind. Jur. N. S. 39. 


Fune 7. 


f 
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dra Nath Ray Chowdhury by the pen of Nabin Chandra Chatterjee Civil 
who was described às Am-muktear. At the end of the plaint, there 1905 


was a verification in the usual from and it purported to have been 
„signed by Girija Nath Roy on the 19th August at Satkhira and by 5 
Satindra Nath Roy at Calcutta on the 21st August. But from the عد شان‎ 
endorsement on the first sheet on which the first portion of the plaint l 
was engrossed and on which was the impressed Court fee stamp, it 
is obvious that the sheet with the impressed Court fee upon it had been 
purchased from the stamp vendor on the 22nd August, that is to say, 
sometime after the verification of the contents of the plaint purported 
to have been made and signed. 

In the written statement which was filed, on the 18th November 
1903 by the defendant named in the plaint, it was asserted that the 
verification had not been written, signed or verified according to law, 
that the signatures over which the verification appeared had been 
signed in blank and it was submitted that the case could not proceed 
on the basis of the plaint. 


Baroda Prosad Bose 





Henderson ¥. 





When the plaint was filed a date was fixed for settlement of issues 
but the issues were not settled until the 18th December 1903 and then 
amongst the issues, the defendant raised the issue, whether the plaint 
was duly signed and verified and filed, and when the case came on 
for hearing, this issue was by agreement of the parties tried first. 
The Subordinate Judge found that the plaint had not been signed 
by the persons described as plaintiffs but in their names by a person 
described as am-muktear and that, without leave having been obtained 
for him to sign on their behalf. He also found that the plaint was 
not in existence when the plaintiffs made their signatures on the place 
over which the so-called verification now appears. He was of 
opinion that all they had done was to sign a blank sheet of paper. 
. He held that the plaint was not properly subscribed or verified, and 
purporting to make an order under Sec. 53 of the Code of Civil Pro- 
cedure, he returned thé plaint in order that it might be duly subscribed 
and verified according to law within 10 days. Against that order this 
appeal has been filed, on 'the ground that, under the circums- 
tances the order was not justified by the law, and it was contended 
that the plaint ought to have been rejected instead of being returned 
for amendment. 

Under section 51 of the Code, a plaint must be signed by the 
plaintiff and his pleader and verified at the foot by the plaintiff or by 
some other person proved to the satisfaction of the Court to be 
acquainted with the facts of the case, provided that if the plaintiff is 
by reason of absence-or other good cause unable to sign the plaint, it 
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may be signed by any person duly authorised by him in this behalf, 
and under section 52, the verification must ba signed by the person 
making it. ; 

Here, admittedly, the plaint was not signed by the plaintiffs bute 
by a person who signed—it has been found without the leave of Court 
—in their names astheir ami-muktear. 'The verification purported 
to have been signed by them and if they had really verified the plaint 
and signed the verification there was no reason why they should not 
also have signed the plaint. 


By Sec. 53 a plaint may at the discretion of the Court af or at any 
time before the settlement of issues be returned for amendment within 
a time to be fixed by the Court, if it is not signed and verified as re- 
quired by ss. ŞI and 52, but here the order for amendment was not 
made, until after the settlement of issues’ That section, therefore, 
does not apply to the present case. Nor does s. 54 which specifies 
the grounds upon which a plaint may be rejected, for the circums- 
tances do not come within any of the matters specified in the section 
as grounds for rejecting a plaint. In my opinion the order which 
the Subordinate Judge passed was not warrrnted by s. 53. The 
question then is what was the proper order which under the particu- 
lar circumstances he ought to have passed. I agree with the findings 
of the Subordinate Judge on the facts and it seems to me that while 
it may be assumed that the respondents assented to the action of their 
am-muktear, after, if not before, the filing of the plaint, the plaint was 
nota plaint filed in accordance with the law. To all appearance the 
verification was in strict conformity with the law but there had been 
no verification in fact. The so-called verification was false and 
to present a plaint with sucha verification was to impose upon the 
Court, and in a sense to commit a fraud upon the Court. 


There is, I may observe, nothing to show that the pleader who 
presented the plaint was aware ofthe fraud. Under the circum- 
stances stated above, Ithink it was the duty of the Court when on 
enquiry, it became satisfied as to the fraud or imposition practised, 
to make an order directing the plaint to be removed from the file, 
upon which it ought never to have been placed. It would seem that 
the effect of. such an order would be the same as that of an order 
rejecting it. 

I consider that the proper order which ought to have been passed 
was an order merely directing the plaint to be removed from the file 
of registered suits, leaving it to Girija Nath Roy and Satindra Nath 
Roy Chowdhury to file a fresh plaint or to present again the same 

P d 
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plaint after having complied with the provisions of the law, as they 
might be advised. If it should turn out that any portion of their 
claim is now barred ‘by limitation, these gentlemen have themselves 
to blame for the unfortunate result. The objection was taken in the 
written statement and they therefore had an early opportunity of 
remedying the defect or irregularity. Instead of taking that course 
they allowed the defendant to raise an issue upon the objection, to 
be decided at the hearing of the suit. 


I would therefore set aside the order of the Subordinate Judge 
anid make the order which I consider ought to have been passed, 
namely, an order directing that the plaint be removed from the file 
of registered suits. 


The respondents must pay the costs. 


Geidt J.—The Subordinate Judge in this case has found that 
in two particulars the provisions of section 51 of the Code of Civil 
Procedure have not been complied with. In the first place, the plain- 
tiffs have not signed the plaint, their names having been affixed by 
some one who had no authority to do this; and in the second place 
the plaint has not been properly verified, the verification which ap- 
pears in the face of it having been written and signed before the 
plaint was engrossed. On these findings the Subordinate Judge has 
directed that the plaint should be returned for due subscription and 
verification. 


Against these findings of fact by the Subordinate Judge no appeal 
has been laid, and I am of opinion that they are sufficiently supported 
by the materials before him. But the defendant in this appeal con- 
tends that the order, allowing the plaintiffs to remedy the defects, is 
bad, the order having been made after the settlement of issues. For 
the reasons given by my learned brother, I am of opinion that this 


° contention is well founded, and it only remains to consider what 


was the proper order to make in the circumstances. 


The whole scheme of procedure laid down by the Code for the 
trial of suits appears to contemplate that when once issues have 
been settled, the trial must ordinarily end in the claim being either 
dismissed or allowed in whole or in part. I use the word ‘ ordinarily ' 
because there are certain exceptional circumstances mentioned in 
Chapter XXI of the Code by reason of which the suit abates, and 
provision is also made for the withdrawal of suits in section 373. 
But with these exceptional circumstances we have nothing to do in 
the present case. Definite issues were drawn up, and the second 
issue, whether the plaint was duly signed and verified, has been de- 
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cided against the plaintiffs. On this finding I am inclined to think 
that the suit should have been dismissed. An order returning the 
plaint for amendment can be made, under section 53, only before 
issues are ‘settled. The appellant urges that the plaint should have, 
been rejected, but the cases in which a plaint may be rejected are 


.enumerated in section 54, and the present is not one of them. 


My learned brother proposes that the order to be passed should 
be that the plaint should be taken off the file. There is no próvision 
in the Code for such an order, which, in substance, seems to be equi- 
valent to an order rejecting the plaint., The order proposed, hoW- 


ever, would have the same result as the dismissal of the suit. As the 


plaint was not signed and verified by the plaintiffs, they would, -it 
appears to me, not be debarred from bringing a suit by reason of the 
dismissal of the present süit, which could not be said to have been 
brought by them. 1.00 not think it therefore necessary to differ 
from my learned brother as to the order to be passed'and 1 accord- 
ingly agree in allowing the appeal and also assent to the direction 
that the plaint be removed from the file. 

N. K. B. 





Appeal allowed. 
Before Mr. Justice Mitra and Mr. Justice Pargiter. 
ANUKUL CHANDRA MUKERJI AND OTHERS 
UT. 
SASADHAR GANGOPADHYAYA AND ANOTHER.* 


Suit by reversioners for recovery of land alienated by a midow—Adoption of 
husband's sister’s son accepted by all agnates and other kinsmen, suit to set 


-aside—Period of limitation —Reg. IH of 1793, 35. 14-—Act XIV of 1859, Act IX 


of 1871 and Act XV of 1877—Effect of such adoption—Change of | patria 
potestas— Illegality. j 
When a Hindu widow adopted, a son of her husband's sister with the 
consent of all agnates in 1842, and when in a suit by the widow to set aside ' 
the adoption, the adoption was accepted by all the possible claimants to the 
estate in 1844, the son lost all rights in the family of his naturalfather. In 
a suit by the sons of one of the natural brothers of the adopted ‘son against 
the alienees of the widow of another brother to recover properties alienated 


_without legal necessity, it is not open to the defendants to set up the title 


of the brother who was transferred by the adoption to another family as a jus 


tertii, by declaring the invalidity of the adoption. The bar of limitation pre- 
vents the opening of the question. 


Quaere: Whether or not the adoption of a sister's son by a Brahmin is © 
valid. s 
Appeal from E re Decree No. 1248 of 1902 against the decree of J. 
E. We ster Esq. Offig. District Judge, Murshidabad, dated sth May 1903, 
affirming that of Babu Jadunath Das, Subordinate Judge of the same district, 
dated the 16th January, 1902. 


م 
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Appeal by the Defendants. 
Suit by reversioners for recovery of lands alienated by a 
Hindu widow without legal necessity. 


The material facts and arguments appear from the judgment. 

Dr. Rash Behary Ghose and Babu Dwarka Nath Chakravar ti 
for the Appellants. 

Babus Nilmadhub Bose and Tarak Chandra Chakravarti for the 
Respondents. 

The judgment of the Court was delivered by 


Mitra J.—The facts found are these: Shib Chandra Mukho- 
padhyaya had four daughters and a son. The son died in the life- 


time of Shib Chandra, leaving a widow, Bimola Sundari. Of the . 


daughters, Yagneswari had five sons of whom the second was 
Mahananda. Bimola Sundari adopted Mahananda with the consent 
of her father-in-law, Shib Chandra, Thereafter Shib Chandra 
conveyed to Mahananda the bulk of his property by a deed of gift 
stating therein the facts of the latter’s adoption by Bimola Sundari 
with his own consent. He also made a gift of certain immoveable 
properties to Haris Chandra, the eldest son of Yagneswari. This 
was in June 1842. 


Mahananda as grandson of Shib Chandra by virtue of his adoption 
by Bimala Sundari and also as donee under the gift by Shib Chandra 
took possession of the bulk of the estate of the latter, assuming the 
family name Mukhopadhyaya though by birth he was a Gangopadh- 
yaya. He was also recognised by his kinsmen and castemen as a 
Mukhopadhyaya of the Bharadwaj gotra which is the gotra of the 
Mukhopadhyaya family, while the gotra of the Gangopadhyaya family 
is Sabarna. Shib Chandra died nearly sixty years ago. 


In the year 1844, shortly after the death of Shib Chandra, Bimola 
Sundari instituted a suit against Mahananda for a declaration of the 
invalidity of his adoption and for possession of the properties held 
by the latter as adopted son. The daughters of Shib Chandra were 
made parties to the suit. The suit, however, was dismissed without 
adjudication. on the merits, the parties having settled their dispute 
out of Court. The result of the litigation, however, was the accept- 
ance of Mahananda as a duly adopted son by all the then possible 
claimants to the estate of Shib Chandra. 


Mahananda died in or about the year 1849 and was succeeded 
by his sons Brojo Raj and Brojo Gopal, both of whom were recog- 
nised by their kinsmen and castemen as Mukhopadhyayas of the 
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Civis Bharadwaja gotra and as great-grandsons of Shib Chandra Mukho- 
1905 padhyaya. Brojo Gopal is now alive and claints to be a Mukhopa- 
eevee Chan A dhyaya and disowns agnatic relationship with the Gangopadhyayas. 
Mukherjee Haris Chandra Gangopadhyaya died in the year 1848 without * 
Sasadhar issue and his widow, Padmasundari came to be in possession of 
Gangopadhyaya, the properties left by him including the properties covered by the 
Mitra ¥. deed of gift executed by Shib Chandra. Padma Sundari.demised 





in the year 1848 two of the properties by two deeds (a putni and a 
mukorari) in favour of Chandra Nath Mukhopadhyaya, the prede-, 
cesssor of the defendants. There was, however, no legal necessity 
justifying the alienations and they are not binding on the next-takers 
after her death. She died in the year 1900, and the plaintiffs are 
such next-takers, being the sons of her husband's brothers, have 
instituted the suit under appeal for possession of these properties. 


The property covered by the mukorari executed by Padma Sundari 
consists partly of Jand which was resumed under Regulation II of 
1819 and declared liable to assessment. The resumption decree, 
however, could not affect the right of Haris Chandra or Padma 
Sundari to possession subject to payment of rent. The resumption 
decree may, therefore, be left out of consideration in the present 
litigation. i 

If Mahananda was not validly adopted by Bimola Sundari and 
if his adoption may now be declared invalid at the instance of the 
defendants, his son Brojo Gopal would be one of the heirs of Haris 
Chandra on the death of Padma Sundari and would be entitled to a 
third share of Haris Chandra’s property, the two plaintiffs being 
entitled to a third each. The latter, however, have claimed the whole. 
" Brojo Gopal disowns any interest, but the defendants set up his 

title, as jus-/ersit. 
Are the defendants now entitled to set up the invalidity of Maha- 
nanda’s adoption ? 


The Lower Courts have answered ‘the question in the negative 
and we agree with them. We are of opinion that the defendants 
have no right under the law to question the validity of the adoption 
even if it were invalid under the Hindu Law. ' 


The law of limitation in force at the date of adoption and for 
years afterwards was contained in Regulation III of 1793, and 
section 14 prohibited the institution of any suit, if the cause of actfon 
arose twelve years before its commencement, with certain exceptions 
with which we are not now concerned. The period of twelve years 
exptred before the section of the Regulation was repealed by Act 
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XIV of 1859. Sub-section 16 of section 1, of the Limitation Act 
limited the period fer a suit for declaring the invalidity of an adoption 
to six years, and that is also the period of limitation under Act IX of 
1871 and Act XV of 1877. The cause of action of the daughters of 
Shib Chandra or his grandsons, Haris Chandra and the father of the 
present plaintiffs, for a suit with respect to the adoption arose on the 
date of adoption or at the latest on the death of Shib Chandra, and 
time had already begun to run against them before Haris Chandra 
died. The bar of limitation would have prevented Haris Chandra if 


*he was alive and the father of the present plaintiffs and the plaintiffs 


themselves as well as Padma Sundari from suing for a declaration 
that the adoption was void. The defendants claim through Padma 
Sundari. It is thus clear that none of the parties to this suit is now 
competent to ask the Courts to declare that the adoption of Mahananda 
was invalid and that he did not lose his status in the family of his 
birth. The bar of limitation prevents the opening of the question. 


But it has been argued that though the parties to the present 
action may be barred by the law of limitation, there is nothing to 
prevent Brojo Gopal from claiming a share of the properties in suit 
on the ground of the invalidity of his father's adoption. He however, 
not only disclaims any interest, but we think he is precluded from 
asserting his right, if any, as against the plaintiffs. 


In the litigation which was commenced by Bimola Sundari in 1844 
and which terminated by the decree of the 16th September 1846, 
Mahananda asserted, and successfully, his title by adoption and con- 
sequent disaffiliation from the family of his birth. He was, and after 
him his heirs have been, in possession of Shib Chandra's estate under 


a right acquired by adoption and in derogation of the natural rights. 


of the other sons and grandsons of Yagneswari who would have 
-shared with him the estate but for his adoption. 


It is also doubtful on the authorities as to whether or not the 
adoption of a sister's son by a Brahmin is valid. Professor Jolly 
in his Tagore Lectures on Hindu Law (pp. 162-163) discusses the 
question and his conclusion is that there is nothing in Hindu Law 
to make it invalid. Babu Golap Chandra Sastri takes the same 
view in his Law of Adoption (pp. 327-330). The rule laid down in 
same of the reported cases adopting a contrary view is based on Suther- 
land's theory of JViyoga, but itis not supported by text writers on 
Hindu Law. It is not necessary for us to enter now into a discus- 
sion on the point, as we do not propose to rest our judgment 
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CiviL on a doubtful ground. Suffice it to say that at or about the time of 

1905 adoption, it was not understood that the adoption of a sister’s son 

rendered it void; and the decisions of the 'Sudder Dewani Adalat‏ بح 
Anukul Chandra‏ 


Mukherjee were conflicting. See Ram Chunder Chatterjee v. Sumboo Chunder 
Š So ‘Chatterjee (1), Doedun Kora Shunko Takoor v. Babu Munnee (2). 
asadhar 


Gangopadhyaya. The factum of adoption, as to which there can be no doubt in 

Mitra ¥. this case, is sufficient evidence of a change of patria potestas. The 
initiatory ceremonies must have been performed in the name of 
the gotra of the adoptive father—the  Bharadwaja gotra. The, 
purification ceremonies including the reception of the sacerdotal 
thread necessary in the case of a Brahmin, as regards Mahananda 
himself and his sons including Brojo Gopal, must have been per- 
formed in the name of the same Gotra. Their status is thus irrevo- 
cably fixed in that gotra, and they cannot return to the Sadarna 
Gotra, the Gotra to which Mahananda originally belonged. Brojo 
Gopal cannot, therefore, claim the position of a brother's son of 
Haris Chandra. 


The plea raised by the defendants cannot succeed, and this appeal 
must be dismissed with costs. 
H. S. Appeal dismissed. 


(1) (1810) 1 Morley’s Digest 18; Mac. Cons. H. L. 167. 
(2) (1815) 1 Morley's Digest 18; East's Notes, Case 20. 











Before Mr. Justice Harington aud Mr. Fustice Mookerzee. 
٠. PRINCE MAHOMED BUKTYAR SHAH 


v. 
RANI DHOJAMANI AND OTHERS.* 


CiviL . 
MEAN Mining righis—Mines, right to work—Khorposh or maintenance grant in 


1905 Dhalbhum Estate—Nature and rights of such grant—Custom, proof of-—Life- 

April <6 18 A tenant, right of, | to work mines—Mines, new and open, distinction betmeen— 

Reversioner, right of, to restrain life-tenant from working mines—Reversioner 

May 16. or remainderman, if entitled to work mines during the subsistence of tenancy 

—Lessee, right of, of life-tenant and of remainderman or reversioner—Onus of 

proof of reservation of rights in the grantor—Damages, principle of Assess- 
ment of. ١ 








Per Harington ¥—A khorposh or maintenance grant, in the absence of 
strict proof of custom of a singular nature set up which is inconsistent with 
the character of such a grant, especially when the thing granted cannot *be 


* Appeal from Original Decree No. 263 of 1902, against the decree of 
Babu Jadupati Banerjee, Subordinate Judge, Manbhum, dated the 27th 


March 1902. 


P 
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sold or made a gift of, by the grantee, confers on the grantee, a life-estate in 
the property and the rewersion expectant on the determination of that estate 
remains in the grantor. 

„ By English law a life-tenant is clearly not entitled to open any new 
and the principle on which that rule of English law is founded is equally 
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e applicable to the case of life-estates in India; a life-tenant has the property Rani Ducane 


only for life and is entitled to remove from it only such things as in the 
ordinary course of nature replace themselves, such as fruits and other agri- د‎ 
cultural produce; his right is limited to these, and the estate, when it falls 
into the hands of the person ultimately entitled to it, is not to be diminished 
by ‘the tenant for life. 

Mines remain part of the soil and they belong to the person who ts to have 
the ultimate interest in the soil and they cannot be worked by the life-tenant 
so as to take away that to which the remainder-man is ultimately entitled. 


Campbell v. Wardlaw (1) referred to and followed. 


A Khorposhdar, as life-tenant, has no right to remove by himself or by his 
lessees the minerals lying in the property which has been assigned to him 
as khorposh or maintenance, and the grantor of such A#Aorposk or maintenance, 
às the reversioner, has the right to restrain the grantee, Akorposhdar, from so 
doing, and that right can lawfully be asserted by his tenant to whom he has 
demised his interest in the mines on the property. 

The onus is on the grantor of a kkorposh or maintenance grant, to shew 
that he has the right to take minerals from the grantee’s 4horposh property 
during the subsistence of the grant, and in the absence of any express reserva- 
tion of the minerals and of the power in the grantor to enter upon the land 
for the purpose of removing minerals reserved, the grant of an estate for 
life, would be a grant as much of the minerals underground as of the surface 
of the soil itself and the grantor cannot work the mines himself and thereby 
take that which has been granted for life to the grantee. 

Per Mookerjee ¥—It is of the essence of special usages modifying the 
ordinary law of succession that they should be ancient and invariable and 
should be established to be so by clear and unambiguous evidence; for it is 
by means of such evidence that the Courts can be assured of their existence, 
and that they possess the conditions of antiquity and certainty on which alone 
their legal title to recognition depends. 


Ramalakshun v. Sivanantha (a). 


Land granted for maintenance is, prima facie, resumáble on the death of 
the grantee. 

Woodoyaditte v. Mukoond (3), Beni Pershad v. Dudh Nath (4) Kameshar 
Bakhsh v. Arjun Singh (5), Bhabanamma v. Ramasami (6), referred to. 

But in certain cases the grant may be shown to have been absolute and 
irrevocable, made in full satisfaction of all claims of future maintenance and 
conferring on the grantee not only an heritable but an alienable estate. 


(1) (1883) 8 App. Cas. 641. (4) (1899) L. R. 26 I. A. 216. 
(2) (1872) 14 Moo. I. A. 570 (s) (1900) L. R. 38 I. A. 1. 
L. R. I. A. as Vol. t. (6) (1881) I. L. R. 4 Mad. 193. 


(3) (i874) 22 W. R. 225. 
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Civir Salur Zamindar v. Pedda Pakir (1), Raja Nursing Deb v. Koylas Natk 
ae (2), referred to. 

a 5 In the absence of such evidence, under the maintenance grant in the 


Prince Mahomed present case, the grantee has nothing more than a life-interest in the property 


Buktyar Shah demised. | 5 
Rani Dhojamani. By English law a tenant for life is not in general entitled prima facie, as 
fere between himself and the reversioner or remainder-man, to open or work a new ` 


mine, but it is within his right to work an open mine. 1 


Saunders v. Marwood (3), Clegg v. Rowland (4), Elias v. Snowdon Slate 
Quarries Company (s) Campbell v. Wardlaw (6), Gowan v. Christie (7), 
. Dashwood v. Magniac (B), referred to. e 

The above rule is not a doctrine peculiar to English jurisprudence, but is 
ounded on reason and principles of general application and is accordingly 
applicable to this country. 


Tituram v. Cohen (9), referred to and followed. 


Gordon, Stuart and Co. v. Tikaitnee Seobas (10) explained and distin g- 
uished, * 

If a reversioner or remainderman complains that a tenant for life is 
improperly working a mine and the latter alleges that it was open when he 
entered into possession and no lapse of time has occurred, the onus is in 
general on the latter to prove his allegation. 

Elias v. Snowdon Slate Quarries Company (5), Bartlett v. Phillips (11), 
referred to. 

Mere preparations made for opening a mine are not sufficient to entitle a 
succeeding tenant for life to complete the opening and work the mine. Viner 
v. Vaughan (12) referred to. 

Opening mines in part of the land is not equivalent to opening similar 
mines throughout. Campbell v. Wardlaw (6) referred to. 

In the absence of proof to the contrary in this case it was held that the 
leases granted by the life-tenant were granted without authority and that 
neither the life-tenant nor the lessees were entitled to open and work mines 
and appropriate the minerals in the property demised and that the lessees 
should be restrained from carrying on mining operations. 

The mere fact that the mines have remained unworked by the grantor 
and those claiming under him for a number of years, does not constitute 
discontinuance of his possession, so long as the mines are not worked by any 
one else, for there is no discontinuance of possession unless their is abandon- 
ment of possession by one person followed by the actual possession of another 
person. 

McDonell v. McKinty (13), Agency Co. v. Short (14), Smith v. Lloyd (15), 
Thew v. Wingate (16), referred to. 


(1) (1881) I. L. R. 4 Mad. 371. (9) (1901) I. C. L. J. 517. 

(2) (862) 9 Moo. I. A. 55. (10) (1864) W. R. Gap. No. 370. 

(3) (1599) 5 Co. Rep., 122—122. (1 : (1859) 4 DeG. and J. 421. 

(4) rend L. R. 2 Eq. 160. (12) (1840) 2 Beav. 466; 50 R. R. B45. 
(5) (1879) 4 A. C. 454. (13) (1847) 10 Ir. L. R. 514. 


(1883) 8 A. C. 641. us (1888) 13 A. C. 793. 
d 1873) L. R. 2 H. L. Scand D. 273. (15) (1854) 9 Exch. 562. 
82 4 Ch. 306 (328, 360). (16) (1862) 10 B. & S. 714. 
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If a tenant for life who is not unimpeachable of waste improperly commits 

waste by cutting trees qr digging minerals, such trees or minerals when 

^ severed become at once the property of the owner of the first estate of in- 

| heritance in esse, and the same rule applies, if the timber be severed by the 

: act of God, as by tempest or by a trespasser, while if the severance be in 

e the life-time of a tenant for life who is unimpeachable of waste, the severed 

portion of the inheritance belongs to such tenant for life, But during 

the continuance of the life estate, the reversioner or remainderman is not 
himself entitled to cut timber or work minerals. 


$ Whitfield v. Bewit (1), Bewick v. Whitfield (2), Seagram v. Knight (3), 


. inse Barrington (4), Campbell v. Wardlaw (5) explained. 

When lands are granted for life without any reservation of mines, the 
reversioner or remainderman has the genera: property and right of inheri- 
tance, in the subsoil and in the mines or quarries, which it may contain, as 
part of his right in respect of the entire solum from the surface down to the 
centre of the earth; but the tenant for life has the right of possession or 
temporary enjoyment, as part of his right in respect of the entire solum in 
like manner. 


Lewis, v. Branthwaite (6), Keyse v. Powell (7) Bowser v. Maclean (8), 
Y Eardly v. Granville (9), Lewis Bowle's Case (10), Atiersoll v. Stevens (11) 
Bourne v. Taylor (12) referred to and followed. 
Dickson v. Dickson(13) explained and — 


Although the life-tenant of the maintenance villages is not entitled to 
work and appropriate the minerals, the grantor or his lessee is not entitled 
to work and appropriate them during the continuance of the life-estate, in 
the absence of proof that there was any reservation of a right to the 
minerals in favor of the grantor when the life-estate was created. 

A trespasser who works minerals beyond the limits of his property is 
liable in damages to .their value, when first converted into chattel, without 
allowing for the expense of getting them out ofthe seam; but under special 

P circumstances of working under a dona fide claim, a trespasser will be 
allowed the expenses of converting them into chattel, as well as the expenses 
of carrying them to the pit's mouth. 


Trotter v. Maclean (14), Segon v. Vivian (15) e to. 

Where, as in this case, damage was done after service of notice protesting 
against the removal and appropriation of the minerals by the defendant, 
who instead of paying any heed to the protest, carried on the work with full 


N knowledge of the risk he was running and where there has not been any 
1) (1724) a P. Wms. 240. . (10) (1616) 11 Co. Rep. 79; 
2) 0 3 P. Wms, 267. Tudor's L. C. 4th Edn. 86. 
) en L. R. 2 Ch. 638. (11) ud : uu 183 (193) ; 
4) 33 Ch. D. 523. 
" (5) un “A. C. 641 (652). (12) o), G East 189; 
1831) 2 B and. Ad. 437. . 267. 
7) (1853) 2 E & B. 132. (13) a Staw 138; 1 Scott. Re. Rep. 
(8) {ieee 2 De G. F. and. J. 415. Court of Session first series 231. 


* (9) (1876) 3 Ch. D. 836. (14) (1879) 13 Ch. D. 574 (586) 
, (15) (1871) L. R. 6 Ch. 742. 
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Civi. delay on the part of the plaintiff in commencing the action, the milder rule 
of law ought not to be applied; and no allowance gught to be made in taking 
the accounts for the cost of severance of the minerals, but allowance should 
Prince Mahomed be made for bringing the minerals to the pit’s mouth, which is always 
Buktyar Shah allowed whether the milder or the severer rule be applied. 
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Rani Dhojamani. Appeal by the Plaintiff. 
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Suit for injunction to restrain the defendant No. 1 and her 
lessees from working in certain mines and fora declaration 
that he was entitled to work the mine in question and aor 
damages. 


The facts and arguments appear fully from the judgments. 


Babus Lal Mohan Doss and Foy Gopal Ghosha for the Ap- 
pellant. 

Mr. S. P. Sinha, Mr. G. B. Mac Nair, Babus Fogesh Chandra 
Roy, Digambar Chatterjee, Mohendra Kumar Mitra and KAerra 
Mohen Sen for the Respondents. 


The following judgments were delivered : 


Harington J.— This is an appeal by the plaintiff against the a 
ment of the Subordinate Judge dismissing with costs his claim for an 
injunction to restrain the defendant No. 1 and her lessees from working 
in certain mines and fora declaration that he was entitled to work 
the mines in question. 

The defendant No. 1 is the widow of a Raja within whose zemin- 
dary the mines in question lie. They are situated in certain mouzahs 
which were assigned to that lady as an estate for her maintenance. 

: The lady leased the mining rights in the mouzahs in question to the 
Bengal Iron and Steel Company, the defendant No. 3, the lease being 
made out in the name of defendant No. 2. The 4th and last defen- 
dant is the present zemindar who granted the mining lease to the 
plaintiff, and itis by virtue of that lease that the plaintiff claims his 
right to restrain the defendant from working the mines in the 
mouzahs in question and alleges the right to work for himself. | 

The first question to be considered is what was the nature of the 
Rani's estate in the mouzahs in question. She acquired them in 
the year 1880 when they were made over to her on the decease of the 
widow of the previous Raja who is alleged to have held them ‘under 
Khorposh grant for her maintenance. The terms of the grant to the 
present Rani's predecessor have not been proved, noris thereeany 
evidence as to the terms on which the Khorposh mouzahs were made 
over tothe present Rani defendant. She herself says that on the 
death of her mother-in-law she applied herself for possession of the 
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Khorposh mouzahs, the estate being at that time under the Court of 
Wards and that the Board made an order making the mouzahs in 
question over to her. She says herself that she cannot sell her 
„Khorposh mouzahs, that she has no right to make a gift of them, 
that on her death the next Rani and not her heirs-at-law will inherit 
the mouzahs. She says that the Court of Wards took possession of 
the Khorposh mouzahs on the death of her predecessor and released 
them to her; and when asked whether on the death of any Ranee the 
next Ranee on obtaining the Khorposh mouzahs gets the grant from 
the then Raja, she answered in the affirmative. That in effect is the 
material portion of her oral evidence showing what her view of her 
possession was. 

The documentary evidence that she has produced consists in rent 
receipts which show that the persons who occupied the smithies 
within her mouzahs paid to her a fixed rent, and other documents 
which show that she herself paid a small quit rent to the Raja in res- 
pect of her Khorposh mouzahs. Besides this, she called a certain 
number of witnesses who are relied upon as proving this somewhat 
singular custom, with regard to the Khorposh mouzahs, namely, that 
they descend from Ranee to Ranee, the senior widow or wife, as the 
case may be of the Rajah, being entitled to hold them for life. 


The oral testimony is utterly untrustworthy. Certain persons 
are called to say they heard of this custom, but the sources of their 
information are exceedingly vague, and it is a kind of evidence on 
which, standing alone, no reliance at all can be placed. On the other 
hand there have been produced certain Lawazima papers which show 
that some of the mouzahs in question were in the Khas possession 
of the zemindar in the year 1851. A letter has also been produced 
said to have been written by the Deputy Commissioner to the Commis- 
sioner on the death of the present defendant's predecessor recom- 
mending that the Rajah's wishes that the Khorposh mouzahs should 
be made over to her, should be given effect to. 

With regard to this letter, I am unable to see how it is evidence 
against the present defendant because it has been written apparently 
without her authority, and does not seem even to have been shown 
to her in the course of the trial, nor does she seem to have been 
cross-examined with reference to it. Butsetting aside that evidence, 
the result of the evidence with regard to the Ranee's title is to show 
on her own case, that she is only entitled to possession for life, that 
when a Ranee receives these Khorposh mouzahs, she gets the grant 
from the Rajah, and from this I infer that the Raja was able either to 
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Civit refuse the grant or to grant the Khorposh in question to the Ranee. 


o dá 


1905 Her case as to the descent of the Khorposh mouzahs from Rani to 
ia. m ed Rani rests only on untrustworthy oral evidence. It is contradicted 
Buktyar Shah by the Lawazima papers; and if there had been any foundation for. 
Rani Dhoja mani, Such a right in the present defendant No. 1, I should have expected 
documentary evidence in the shape of petitions to the Commissioner 
asserting that on the death of the late Rani she was entitled by 
right of succession to inherit the Khorposh mouzahs. There is no 
such evidence, and in the absence ot such evidence, the conclusion 
that I come to is that this lady defendant No. 1 held a life-estate if 
the mouzahs in question, and that the reversion expectant on the 
determination of that estate was in the Raja. 

The next question is, was she entitled to work the minerals in the 
Khorposh mouzahs. By English law as life-tenant she would be 
clearly not entitled to open any new mines; and in my opinion the 
principle on which that rule of English law is founded is equally ap- 
plicable to the case of life-estates in this country. The principle on 
which the life tenant is precluded from taking away the minerals is 
that he only has the property for life, and is therefore entitled to 
remove from it only such things as in the ordinary course of nature 
replace themselves ; for example, fruits and other agricultural produce. 
His right being, limited to these, because the estate, when it falls into 
the hands of the person ultimately entitled to it, is not to be dimini- 
shed by the tenant for life. But if the tenant for life were entitled to 
remove the minerals, the estate which would descend to the person 
who is ultimately entitled to it, would not be the estate to which he 
was entitled, but something less, namely, the estate, part of it 7. e. the 
minerals, taken away. An exception has been grafted on English 
law in favour of a life-tenant’s working an open mine, but that con- 
sideration does not arise in the present case. Lord Blackburn in the 
case of Campbell v. Ward (1) has pointed out, that mines remain part 
of the soil, and they belong to the person who is to have the ultimate 
interest in the soil and that on that principle they cannot be worked 
by the life-tenant so as to take away that to which the remainder-man 
is ultimately entitled. 

I think it quite clear that the life-tenant has no power to remove 
by herself or by her lessees any of the minerals in the mouzahs 
granted to her. 

The learned counsel who argued on her behalf contended that 
inasmuch as iron smelting has been carried on for many years past 
within the mouzahs in question, the lady had acquired an adverse 


(1) (1883) 8 App. Cas. 641. 
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title to the ironstone and minerals as against the Raja, and had 
. acquired a right by prescription to work the mines. 


I do not think that this contention is well founded. The evi- 
dence shows that the lady receives rent from different tenants 
who occupied what are described as smithies within the Khor- 
: posh mouzahs. The rent of each smithy was very small, being 
apparently usually three rupees a year, and the rent was a fixed rent 
not dependent on the amount of ironstone smelted in the smithies. 
The men who worked the smithies have given evidence, and they 
describe that they were accustomed to take sands they required for 
their smithies and carry on their smelting without paying any 
extra rent in respect of the ironstone either to the Rani orto the 
Rajah. It is obvious to my mind that the business was carried on 


insuch a very small way, that no perceptible injury was done 


to the reversioner and thatthe reversioner never thought it worth 
his while to interfere, and so the work was permitted to go on 
although possibly if the Raja had stood upon his strict rights, he 
might have been entitled to prevent the tenants from taking the 
ironstone from the mouzabs. But a different state of things 
arose when the Rani granted the lease to defendant No. 3 whose 
works are carried on, onan extensive scale. It was then that the 
injury done to the reversion was sufficient to provoke the inter- 
ference of the reversioner. 


In my opioion the Rani as a life-tenant had no right to remove 
by herself or by her lessees the minerals lying in the mouzahs 
which had been assigned to her as Khorposh. I think the Raja 
as the reversioner had the right to restrain her from so doing, and 
that, that right can lawfully be asserted by his tenant to whom he 
has demised his interest in.the mines on the land in question. 


The learned vakil for the appellant contended that not only the 
Rani had no right to work mines in her mouzahs but that the Raja 
had the right to enter on the mouzahs and work the mines himself 
notwithstanding they have been granted to the Rani for life. 


This proposition does not recommend itself to me, although 
the industry of the learned vakil who asserted it enabled him to find 
a decision of the Court of Sessions—which to a certain extent 
supported it, because it appears that in that case there was a 
dispute between the life-tenant and the remainder-man, and it was 
held that' the remainder-man was entitled to work the mines 
during the existence of the life interest. It does not appear on 


what grounds this judgment went. I can only suppose that some 
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special proviso existed in the grant enabling the reversioner to go 
on the premises which had been demised t the life-tenant. In 
the present case it must be borne in mind that the onus lies on the 
Raja to show that he has the right to take the minerals from the 
defendant's Khorposh mouzahs. Now there is no evidence as to the 
terms of the grant which was made in the defendant's favour. 
It appears to have all the incidents of an ordinary grant of an 
estate for life, and so in the absence of any express reservation, 
it would be a grant as much of the minerals underground as of 
the surface of the soil itself. The Raja therefore primafacie cannot 
take that which has been granted for life to the Rani. To enable 
him to succeed in his claim to take those minerals, he must show 
that the minerals were reserved out ofthe lands demised to the 
Rani, and that power was reserved in the grantor to. enter upon the 
land for the purpose of removing the minerals reserved. As to that, 
there is no sort or kind of evidence, and failing evidence, the 
plaintiff, on whom the onus rests, must fail. 


The result is, therefore, that in my opinion the plaintiff is en- 
titled toa portion only of the relief claimed in his suit. Holding 
as I do, that the Rani had no power to work the mines, and that 
the plaintiff as the lessor of the reversioner is entitled to the 
rights of the reversioner, I am of opinion that an injunction must 
be granted restraining the Rani, her servants and her lessees from 
working the mines in question. J am of opinion that as the Raja 
has neither reserved the minerals out of the grant nor the power to. 
enter on the land for the purpose of taking them, the claim of the 
plaintiff for declaration of his right to get the minerals in the Rani's 
mouzah must be dismissed. 

The appeal, therefore, is allowed, and an injunction must be 
granted in the terms I have stated. It follows that the plaintiff is 
entitled to damages, and there must be an inquiry as to the value of 
the iron stone and iron sand taken from the Rani’s mouzah, and 
damages to that extent the plaintiff will be entitled to recover. 


Mookerjee J.—1 agree with my learned brother that the decree 
made by the Subordinate Judge is based upon an erroneous view 
of the rights of the parties, and must be reversed. 

The subject matter ofthe litigation is the mining right in three 
villages Turamdi, Kudada and Talsa, comprised within the Zemin- 
dari of the fourth defendant, the Raja of Dhalbhum. The Dhal- 
bhum estate constitues an impartible Raj, which descends upon a 
nee heir according to the rule of lineal primogeniture, and, there 
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is evidence to show that suitable provision is made for the other Civi 
members of the family, male and female. The first defendant, who 1905 
Ner m 


is the senior widow of a previous Raja, alleges that the villages in ie eed 

a question are included in a Khorposh or maintenance grant held by ^ Buktyar Shah 
her, subject to the payment of a small quit rent, and this is not dis- وا يم‎ 
puted on behalf of the present Raja. On the znd March 1899, she ی‎ 
granted a mining lease in respect of iron sands and stones in the aic i d 
village Turamdi, to the third defendant (in the name of their servant 
the second defendant), for a period of five years from March 1899 to 
february 1904. On the roth March 1900, she granted a similar 
lease to the third defendant, in respect of villages Kudada and Talsa, 
for a period of five years from March 1900 to February 1905. Mean- 
while, on the roth January 1900, the plaintiff had taken a permanent 
lease from the Raja, of the mining rights in the whole of the Dhal- 
bhum estate, and as soon as he found that the lessees from the Rani 
were carrying on mining operations and would not heed his protest, 
he commenced the present action on the 29th July 1900 for a declara- 
tion that neither the Rani nor the lessees from her were entitled to 
work and carry away the minerals, for a further declaration that he 
himself, by virtue of the lease from the Raja, was entitled to possess 
and appropriate them, and also for an injunction and damages. The 
claim was resisted mainly on the ground that under the maintenance 
grant the position of the Rani is that of an absolute owner 05 the 
villages in dispute including the minerals, and, that in any event she 
had acquired a good title to the mines by adverse possession for the 
statutory period. The learned Subordinate Judge has dismissed the 
suit and his decree is challenged in this appeal. The first substantial 
question which arises for our decision is as to the respective rights of 
the Raja and the Rani in the minerals within the Khorposh villages in 
dispute, for it is conceded that the lessees stand in same position as 
their respective lessors. 


The case which was set up on behalf of the Rani and her lessees 
in the Court below, was to the effect that the villages in dispute form 
part of a permanent maintenance grant which, according to the terms 
of the original deed and in conformity with family usage, passes by 
inheritance from one Patrani (or senior Rani) to another, that each 
successive holder is the absolute owner of the Khorposh villages, 
and that the Raja has no right of reversion and cannot lawfully 
exarcise any right of interference. But although reference was made 
to an original grant in the written statement, none was produced 
during the trial; some evidence was given to indicate that a deed 
might have been in existence at some past time, but how or when it 
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Civi disappeared is not satisfactorily explained. Even assuming, therefore 
1905 that à Khorposh grant was made by some unknown Raja, what pro- 
pube perties it comprised and to what conditions it was subject is not 


Prince Mahomed : : . 
Buktyar Shah directly established by any documentary evidence upon which, 


reliance can be placed. We have, therefore, to consider the actual 
evidence upon this part of the case, which falls broadly into two 
divisions, namely, first the evidence of witnesses who are brought 
forward to testify to the existence of a family usage by which the 
Khorposh villages pass by inheritance from one Patrani to another, 
and each holder takes them absolutely during her lifetime, and, 
secondly, evidence to indicate that the Patrani in possession has 
been permitted by the Raja to exercise acts of user consistent alone 
with the view that she was absolutely entitled to the villages. As 
regards the first class of evidence, it has to be observed that the 
witnesses who come forward, make vague and general statements, the 
accuracy of which it is difficult to test; nor can it be said that by 
reason of their position, they had any special opportunity of observing 
or ascertaining the existence of the alleged usage. But there is another 
circumstance which, I think, renders it impossible to attach much 
weight to evidence of this description; foritis reasonably clear that 
the occasion when any question as to the existence or otherwise of 
the alleged usage might arise, could not happen at any time before 
1880, and these witnesses can consequently be hardly supposed to 
depose to the existence of a tradition in the family. It was asserted 
by the Rani and her lessees in the Court below, and, the allegation 
was not disputed by the plaintiff, that the Patranis of all the Rajas, 
up to Raja Baikuntha the Second, who died in 1825, burnt them- 
selves as Suttee on the funeral pyre of their respective husbands. 
° It is manifest,. therefore, that up to 1825, there could not be any 
occasion for a Raja to assert a claim to resume the Khorposh 
villages upon the .death of a Patrani. Even if, therefore, there had 
been evidence, which there is. not, to show that the , same villages 
have been enjoyed for several generations as Khorposh by successive 
Patranis, the fact would be quite as consistent with the theory that 
each held a life-estate in the villages which upon her death were 
resumed by the Raja and resettled with the next Patrani, as with 
the theory that the interest taken by each was heritable, and passed 
by inheritance to the next Patrani. It is asserted on behalf of the 
Rani that when in 1825, Chitreswar the Second became Raja, and 
his wife Shiromani, the Patrani, she came into possession of the 
maintenance vilages, and continued in occupation till her death on 


the 25th August 1880. Meanwhile Chitreswar died in 1863, and 
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' was succeeded by his son Jagannath, whose death took place in 
1867, and whose widow Rani Dhojamani is the first defendant to 
this suit. Jagannath was succeeded by his son Ramchandra the 
Jhird who died in 1887; and immediately after, the estate was 
involved in protracted litigation between rival claimants, -to which it 
is not necessary for our present purposes to refer in detail. Ulti- 
mately, the present defendant No. 4 succeeded in establishing his 
preferential title to the Raj. It is obvious, therefore, that the first 
occasion when a question could practically arise as to the right of 
the Raja to resume the Khorposh villages upon the death of 
a Patrani, was in 1880, when Rani Shiromoni, widow of Raja 
Chitreswar the Second died, and the Khorposh mouzahs were settled 
upon the defendant No. 1, the character and extent of whose interest 
are in dispute. Under these circumstances, I am unable to attach any 
weight to the assertions of the few witnesses who have been brought 
forward to testify to the existence of the alleged family usage. 
Next, as regards the second class of evidence, namely, that adduced 
to indicate that the Patrani in possession has been permitted by the 
Raja to exercise acts of user, consistent only with the view that she 
was absolutely entitled to the villages, it is of an entirely incon- 
clusive character. No papers are forthcoming to show in what 
manner Rani Shiromoni dealt with the Khorposh villages, either 
during the life time of her husband or during her widowhood. On 
the other hand, the Lawazima papers produced go to show that in 
1851, some of the villages now held as Khorposh, including Kudada, 
` were in the possession of the Raja; and, if the mining lease granted 
by Raja Chitreswar on the oth July 1854 be regarded as embodying 
a genuine transaction, taken along with the oral evidence that 
the lessees thereunder had carried out some mining operations 
in some of the maintenance mouzahs for 5 or 6 years, it indicates an 
assertion on the part of the Raja that he was entitled to the mining 
rights in the entire zemindari not excluding the Khorposh villages. 
As regards the events which have taken place since the time when 
defendant No. 1i came into occupation of the Khorposh villages, 
it is necessary to observe that upon the death of Raja Jagannath 
in 1867, the Court of Wards took charge of the Zemindari and 
continued the management till 1886, when after a short interval, it 
passed into the hands of the Encumbered Estates Act Authorities 
who released the property in favour of the fourth defendant in 1899. 
It was during the time that the estate was under the Court of Wards 
that in October 1880, the villages now in dispute were settled with 
the first defendant, as maintenance grant. The official correspon- 
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Civir dence which took place at the time the settlement was made, furnishes 

1905 no indication of an assertion on her part that she was entitled to 
Hemp E succeed by right of inheritance, and a is a circumstance of some 
Buktyar Shah importance, although it cannot be said that the recital in the 
Rani Dio jil. letters that the grant was made to her for her lifetime is binding 
upon her in any way. But it is alleged on her behalf that she has 

been allowed to exercise acts of user wholly inconsistent with the 
view that the Raja has a right of reversion. The first circumstance 
upon which reliance is placed, is that for many years past, 
she has received rent from tenants who have carried on smeft- 
ing operations with iron ores within her mouzahs. It is to 
be observed however, that not one of the witnesses who 
depose to the payment of such rent in respect of the three 
villages now in dispute, is able to produce a single receipt in 
corroboration of his statement. Besides, from an examination of 
their evidence, it is not clear whether the rent was paid for the 
shops or smithies, or for the right to dig or carry away the ores; 
at any rate it 15 manifest that the operations these tenants carried on 
were not on a scale large enough to necessitate the interference of 
the Raja. Against this, we must set off the evidence of the witnesses 
on the side of the plaintiff who depose to payment of rent to the 
Raja for iron ore in the Khorposh mouzas, as also the evidence of 
Bistu Charan Kaviraj, the last manager of the estate under the 
Encumbered Estates Authorities, who has been called by the defen- 
dant and who is forced to admit that the Raja realized royalty for 
.  Gerimafi taken from the maintenance villages. Assuming, there- 
. fore, that the Rani has realized rent for iron ore in some of the 
Khorposh mouzahs, it is difficult to say that it has been done to such 

an extent and for such a length of time as to justify the presump- 

tion of a legal origin for the act. The second circumstance upon 

which reliance is placed is that, in 1894, the Rani asserted success- 

fully in certain proceedings under the Forest Act (VII of 1878) that 

she was entitled to the jungle in some of the villages included in her 

maintenance grant. The Forest Settlement Officer came to the 

conclusion that the tenure was heritable, and, he based his decision 

upon the oral evidence, as also upon an admission supposed to have 

been made by the son of the Rani, the late Raja Ramchandra the 

Third, to which I shall presently refer. Upon appeal, the Deputy 
Commissioner of Singhbhum supported the view of ’ the Forest 

officers but, upon the general ground that all maintenance tenure- 

holders in Dhalbhum “take the entire position of the proprietor” 

and are entitled to cut timber within the limits of the tenure granted. 








M. ookerjee Fa 
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It is clear that this decision was based, not upon the facts of the 
particular case before the Deputy Commissioner, but upon a general 


. statement to the effect contained in Hunter’s Statistical Account of 


„Bengal, Vol. XVII, p. go. That the general statement itself is too 
sweeping and is inaccurate is proved by the evidence in the present 
case which shows beyond any reasonable doubt that the khorposh 
grants made in favour of all the Ranis other than the Senior Rani 
are resumable, not heritable, and, do not confer on the grantees an 
absolute interest. As regards the materials which the Forest Officer 
Mad before him upon which to found his decision, the so-called 
admission of the son of the Rani obviously carried considerable 
weight with him ; this admission is said to be contained in a docu- 
ment which has been produced in this case and which is supposed to 
have been executed by the Raja, Ram Chandra the Third, shortly before 
his death ; evidence is produced to show that the document, which 
was compulsorily registrable, was not registered owing to the insanity 
of the Raja, who soon after. killed himself by leaping down to 
the ground from: the terrace. As regards the oral evidence then 
produced to show that the Rani had been in possession of the jungle, 
there was no difficulty in procuring this evidence, for as the Rani 
herself admits in her deposition, she got into possession of the forests 
during the infancy of her son Ram Chandra when the estate was 
under: the Court of Wards. Under these circumstances, I find it 
impossible to attach much weight to the decision of the Forest Officer, 
and, regarding the whole proceeding before him as embodying an 
assertion: on the part of the Rani of the title she now sets up, it is of 
too recent a date to lend any substantial support to her case. The 
third circumstance upon which reliance is placed, is that in certain 
cases under the Land Acquisition Act, where compensation was 
awarded for land taken up in the Khorposh mouzas for purposes of 
a railway, the Rani was allowed, without any protest on the part of 
the Raja, to take away the whole of the money. This is sufficiently 
met by the fact that, in other similar cases, the Rani was prevented 
from taking the money which was ordered to be suitably invested ; 
besides, it does not appear that any sums had been awarded for 
mining rights, (the existence of which was probably not suspected at 
the. time), and the sums awarded for the land in most cases were so 
small as hardly to justify or necessitate a dispute about apportion- 
ment. If now we take the two classes of evidence which I have 
sufhmarised, along with the statement made by the Rani in her 
deposition, the difficulty in the way of accepting her theory becomes 
insuperable. She asserts that the Khorposh villages pass by inheri- 
5 ` 
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tance from one Patrani to another, but that the interest of each is 
inalienable; she also alleges that whenever, a Khorposh grant is 
taken by a Patrani, a potta is executed by the Raja and she gives as 
an illustration the case of her mother-in-law who took the mainte- 
nance villages under a sanad from her father-in-law Raja Chitreswar 
the Second ; she further admits that upon the death of her mother-in-* 
law, the Khorposh villages were resumed by the Court of Wards, 
and, were resettled with her upon her application supported by the 
request of her son to the Deputy Commissioner; it is not suggested, 
however, that she presented any written application asserting Ber 
right to the villages on the ground now set up. Upon a review then, 
of the whole evidence, it appears to me to be wholly insufficient to 
support the position that the Rani as Khorposhdar or holder of the 
maintenance grant, is absolutely entitled to the villages and can deal 
with them as if she were the full proprietor. As pointed out by their 
Lordships of the Judicial Committee in the case of Ramalakshmt v. 
Stvanantha (1), although the importance and justice of giving effect to 
long-established usages existing in particular districts and families, 
cannot be questioned, it is of the essence of special usages, modifying 
the ordinary law of succession that they should be ancient and invari- 
able, and should be established to be so by clear and unambiguous 
evidence; for it is only by means of such evidence that the Courts 
can be assured of their existence, and that they possess the condi- 
tions of antiquity and certainty, on which alone their legal title to 
recognition depends. The family usage set up in the case before me 
is of an exceptionally peculiar character, and, this renders it all the' 
more necessary that the evidence in support of it should be carefully 
scrutinised. It cannot be disputed that land granted for maintenance 
is, prima facie,. resumable on the death of the grantee; see Woodoya- 
dilfa v. Mukoond (2), Beni Pershad wv. Dudh Nath (3), Ram- 
eshar Baksh v. Arjun Singh (4), and Bhavanamma v. Ramasamt (5), 
though in certain cases the grant may be shown to have been 
absolute and irrevocable, made in full satisfaction of all claims of 
future maintenance, and conferring on the gurantee not only an heri- 
table but an alienable estate; see Salur Zamindar v. Pedda Pakir 
(6), Nursing Deb v. Koylasnath (7). The grant, however, which has 
been set up in the case before me, is alleged not merely to confer an 
absolute estate, but an estate which passes by inheritance in a new line 
of succession unknown to Hindu law, namely, from mother-in-law 


(1) (1872) 14 Moo. I. A. 570; (4) (1900) L. R. 28 I. A.1. 

L. R. I. A. Sup. Vol. 1. (S) (1881) I. L. R. 4 Mad. 193. 
(2) (1874) aa W. R. 225. (6) (1881) I. L. R. 4 Mad. 371. 
(3) (1899) L. R. 26 I. A. 216. (7) (1862) 9 Moo. I. A. 55. 
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to daughter-in-law, at the same time, it was conceded here, as it was 
in the Court below, that this novel rule of inheritance might lead to 
a difficulty when upon the death of one Patrani it turned out that 
there was no Patrani qualified to take the estate by inheritance, and 
it was suggested that the estate might possibly be in abeyance; it was 
further conceded that although the estate taken by each Patrani 
was claimed to be absolute, she had no right of alienation but was 
bound to enjoy and preserve it for the next possible successor. I 
find it impossible to hold that the evidence on the record is at all 
sufficient to establish the existence of a tenure with these abnormal 
incidents and, I come to the conclusion that under the maintenance 
grant, the Rani has nothing more than a life interest in the three 
villages now in dispute. 

The next question which arises for consideration is, whether the 
Rani as a life-tenant of the maintenance villages, is entitled to work 
the minerals. The learned vakil for the appellant has contended 
that she has no right to open new mines, while the learned counsel 
for the respondent has argued, on the authority of the case of 
Gordon, Stuart €9 Co., v. Tikaitinee Seobas (1), that she was quite 
competent to grant a mining lease. In my opinion, the case relied 
upon cannot rightly be regarded as an authority in support of the 
view urged by the respondents. ‘The case is very imperfectly repor- 
ted, and, it does not appear whether the maintenance grant then 
before the Court was merely for life or whether it was, as is not un- 
usual, one to the grantee and his decendants in the direct male line 
not to revert to the original estate till the line became extinct. If 
the grant was of this latter description, subject to reversionary rights 
of the head ofthe family, the occasion for the exercise of which 
might not arise for an indefinite term, the grant of the mining lease 
might, perhaps, be defensible. If the grant, however, was of the 
former description, the decision would not be intelligible, and, no 
reasons are stated in the judgment upon which the conclusion could 
be supported. I must, therefore, decline to treat the case as a 
binding authority for the broad proposition that a life-tenant is en- 
titled to grant a mining lease so as to authorise the lessee to open 
new mines, The learned vakilfor the appellant has, on the other 
hand, relied upon the decision of this Court in the case of Z'/uram 
v. Cohen (2), in which it was held that a life-tenant does not possess 
sucheright. I entirely agree in the view taken by Mr. Justice Hill 
in the case just referred to, where that learned Judge observed as 


tr) (1864) W. R. Gap. No. 370. (2) 1901) 1 C. L. J. 517. 
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follows: “It would in my opinion be repugnant to the ordinary 


conception of a grant for maintenance, whethey limited to the life- 


time of the grantor or to that of the grantee, to hold that it con- 
fers either on the grantee or on his transferee the right to open new, 
mines within the grant and raise and appropriate to his own use the 
product of them. The question was ultimately one of intention 
but where there is, as in this case, nothing to the contrary, I think 
it must be taken that the mines, if unopened, are outside the scope 
of the grant. From the limited nature of the grant, this would 
seem, in general, to follow as a consequence. The grantor has, I 
think, the right to resume what he gave in the state in which he gave 
it, and the power of alienation or disposition on the part of the 
grantee must be co-ordinated to that right; and if the grantee cannot 
alienate for an estate larger than his own, it would certainly seem to 
be inconsistent with this limitation of his powers, that he should be 
in a position permanently to deprive his grantor of a substantial por- 
tion of the solum by abstracting the minerals. This I say, speaking 
generally; for there might be cases in which it might be inferable 
from the fact, for example, that there were open mines in the land 
at the time of the grant, that it was intended that the grantee should 
work the mines for his own benefit.” The view thus lucidly set forth 
is substantially in agreement with the rule of English law that a ten- 
ant for life is not, in general, entitled srimd facie as between himself 
and the reversioner or remainder-man to open or work a new mine, 
but it is within his right to work an open mine. This was 
formulated so far back as 1599 in the case of Saunders v. Mar- 
wood, (1) where it was laid down that if a lease of land be made 
for life, in part of which there is a mine open, the lessee 
may dig in it, but if the mine were not open at the time of 
the lease made, the lessee cannot open it. This distinction 
between an open and an unopened mine was examined by 
Kindersley V. C. in Clegg v. Rowland, (2) where that learned Judge 
affer referring to the rule as laid down by Lord Coke—‘ A man hath 
land in which there is a mine of coals or of the like, and maketh 
a lease of the land, without mentioning any mines, for life 
or for years; the lessee for such mines as were open at the time of 
the lease made, may dig and take the profits thereof. But he cannot 
dig for any new mine that was not open at the time of the lease 
made, for that would be adjudged waste; and if there be open 
mines and the owner make a lease of the land, with the mines there- 
in, this shall extend to the open mines only and not to any hidden 


(1) (1599) 5 Co. Rep. 12a-1ab. (2) (1866) L. R. 2 Eq. 160. 
و‎ ٠. 


Vor. IL] HIGH COURT. 


mine." (Co. Litt 54 B)—pointed out that the ground of the rule 
_ must of course be ‘that where there are an open mine and an un- 
opened mine, unless the lease contains an express authority to work 
éhe unopened mine, it must be assumed to have been the intention 
of the parties that the lessee should not open the unopened mine." 
* The foundation of the rule was elaborately examined by the House 
of .Lords in the cases of Ælias v. Snowdon Slate Quarries Com- 
pany (1) and Campbell v. Wardlaw (2). In the second of these two 
cases, Lord Blackburn after pointing out that the principle upon 
which the doctrine depends would be very much the same in every 
country, for it is the nature of things that causes it to be so, observed 
as follows: ‘When there is an estate consisting partly of minerals or 
things of that sort and partly of annual produce in the other sense, 
such as fruits and the like, and that estate comes to a person with a 
limited interest, the remainder being in some body else, the question 
would arise, what is to be done with the produce? The law otf 
England, and I believe of every country, the Feudal law and the Civil 
law too, would say that in that case the person who had the limited 
interest takes, beyond all doubt, the annual produce, the grass, the 
apples and things of that sort and applies to his own use as he 
pleases, as long as his interest lasts. But it would follow from the 
Strict rule which I have mentioned before, that minerals, whether the 
mines had been opened or not, would remain a part of the soil 
belonging to the person, who was to have the ultimate interest in 
the soil: the remainder-man as he would be called in England and 
the fiar as he would be called in Scotland." The noble Lord then 
went on to point out that upon this originally stringent rule, an 
exception has been engrafted from very early times in the case of 
opened mines on the hypothesis of an irresistible indication of in- 
tention that he, who conveyed the property for ‘a limited time to a 
person with a limited interest, intended him to work the opened 
. minerals. Lord Watson supported the same view and referred to 
the distinction pointed out by Lord Cairns in Gowan v. Christie (3), 
namely, that in the case of a mineral lease “there is no fruit, that 
is to say, there is no increase, there ig no sowing or reaping in the 
ordinary sense of the term; and there are no periodical harvests. 
What we call a mineral lease is really, when. properly considered, 
a sale out and out of a portion ‘of land; it is liberty given to a 
partjcular individual for a specific length of time, to go into and 
under the land, and to get certain things there if he can find them 


8 A. C.4 (2) (1883) 8. A. C. 641. 
(1) (1879) 4. or 575 L. R. 2 H. L. Sc. & D. 273. 
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and to take them away, justas if he had bought so much of the 
soil.” The only other case to which I need,make a reference as 
containing an exposition of the principle which underlies the doc- 
trine, is that of Dhashwood v. Magntac, (1) where Bowen L. J. 
pointed out that the case of the open mine is not an anomalous 
paradox which is to be found crystallized and embedded in 
the law of real property, but only an illustration of the mode in 
which the law gives a reasonable effect to the general language of 
a grant, even through the result is to allow the inheritance to be 
consumed by a limited owner. The learned Judge further 
pointed out that the doctrine was in no sense peculiar to the 
English law, but had its beginning in the Roman Jurisprudence ; 
see Dig. Lib. VIL, tit 1, pl. 13 (5), and other passages in the Digest 
referred to in Hunter's Roman law, 2nd Edition, p. 399, as defining 
the rights of a usufructuary to minerals. The law is expounded 
in a similar way by Voet in his Commentaries, Bk. VII. tit. 1. 
Sec 24, (Trans, Searle and Joubert, p. 32); see also VanLeeuwen's 
Commentaries, Tr. Kotze, Bk. IL Ch. IX, Sec. 4, and Code 
Napoleon para. 598. I hold accordingly that the rule that a tenant 
for life may work an open mine but is not entitled to open or work 
a new mine, is not a doctrine peculiar to English Jurisprudence, 
but is founded on reason and principles of general application and 
is accordingly applicable to this country. 


The question next arises for consideration whether the mine 
in respect of which the lease has been granted by the Rani in favor 
of defendant No. 3, was an open mine at the time when the life- 
interest in her favour was crea‘ed in 1880. I must hold that there 
is no reliable evidence to show that the mine was an open mine 
within the mezning of the rule. Evenif the whole of the evidence 
on this point adduced by the defendants, which is of an extremely 
vague and unsatisfactory character, be believed, it does not show 
that anything was done by the previous Rani, except to obtain rent 
from one or two ironsmiths who appear to have erected isolated 
smithies and carried on smelting operations with iron ores. But, as 
pointed out in Alias v Snowdon Slate Quarries Company (2), if a 
reversioner or remainderman complains that a tenant for life is 
improperly working a mine and the latter alleges that it was open 
when he entered into possession and no lapse of time has occurred, 
the onus is in general on the latter to prove his allegation; see also 


Q) (1891) 3 Ch. 306 (328-360). (2 (1879) 4. A. C. 461. 
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Bartlett v. Phillips (1); this onus the defendants have not clearly 
discharged in this case; for as was laid down in Viner v. Vaughan (2), 
mere preparations made for opening a mine are not sufficient to 
eentitle a succeeding tenant for life to complete the opening and 
work the mine, and, as Lord Blackburn observed in Campbell v. 
Wardlaw (3), opening mines in part of the land is not equivalent 
to opening similar mines throughout. It follows, consequently, that 


. the leases granted by the Rani.must be treated as granted without 


authority, and the plaintiff is entitled to the first declaration he seeks, 
namely, that neither the Rani nor her lessees are entitled to open and 
work mines and appropriate the minerals in the three villages in 
dispute, and he is also entitled to an injunction restraining the 
lessee defendants from carrying on mining operations. 


It was next suggested, somewhat faintly, on behalf of the res- 
pondents that even assuming that the Rani had as life-tenant 
no right to work and appropriate the minerals, she had ac- 
quired a good title to the minerals by adverse possession for 
over twelve years. There is obviously no foundation for this 
argument; the. mere fact that the mines have remained 
unworked by the Raja and those claiming under him for a number of 
years, does not constitute discontinuance of his possession, so long 
as the mines are not worked by any one else, for there is no discon- 
tinuance of possession, unless there is abandonment of possession 
by one person followed by the actual possession of another person ; 
McDonell v. McRinty (4), Smith. v. Lloyd (5) and ZAew v. 
Wingate, (6), which were all cases of mines, and were accepted 
as embodying an accurate statement of the law by the Judicial 
Committee in Agency Co. v. Short (7); and as I have already stated, 
there is no satisfactory evidence to show that the possession of 
the Rani was adequate in continuity, in publicity and in extent to 
create in her a statutory title to the minerals. 


The plaintiff is not statisfied, however, with the declaration that 
neither the Rani as life-tenant nor her lessees are entitled to open 
and work mines, but he insists upon a further declaration that as 
lessee from the Raja, he himself is entitled to work and appropriate 
the minerals during the lifetime of the Rani, and, to enter upon the 
villages in dispute and carry on suitable mining operations. It has 
been strenuously contended by the learned vakil for the appellant 


I1) (1859) 4 DeG. and J. 421. (4) (à Ir. L-R, 
a (so 2 Beav. s R. R. 245. (5) REA 9 Exch. 5 
1883) 8 A. C. 641 (647.) (6) (1862) ro B and S. 714. 


(7) (888) 13 A. C. 793. E 
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Cıvıl that as the maintenance grant created a life interest in favour of the 

1905 Rani, the unopened mines must be assumed,to have been excluded 

ies from the grant, that so far as the surface land is concerned, it is‏ دس 
Prince Mahomed‏ 


Buktyar Shah vested in interest in the reversioner or remainderman though vestegl 
| in possession in the life-tenant, but that so far as the minerals are con- 
— cerned, they are vested in interest as well as in possession, in the Raja* 
ege ° himself. In support of this position, reliance was placed upon the ' 
cases of Whitfield v. Bewit (1), Bewick v. Whitfield (2), Seagram v. 
Knight (3), In re Barrington (4), and upon a passage from the 
speech of Lord Watson in Campbell v. Wardlaw (5). In my opinton 
the cases referred to, do not lend any support to the contention of 
the appellant. They are, no doubt, authorities for the proposition 
that if a tenant for life, who is impeachable of waste, improperly 
commits waste by cutting trees or digging minerals, such trees 
or minerals when severed become at once the property of 
the owner of the first estate of inheritance in esse, and 
the same rule applies. if the timber be severed by the act of 
God, as by tempest, „or by a trespasser; while, if the severance 
be in the life-time of a tenant for life who is unimpeachable of waste 
the severed portion of the inheritance belongs to such tenant for 
life. But this does not indicate that during the continuance of the 
life estate, the reversioner or remainderman is himiself entitled to 
cut timber or work minerals. Nor does the passage from the speech 
of Lord Watson advance the case for the appellant; for it is clear 
that according to that noble Lord, when a life-renter takes a property ` 
although he has no right to work the minerals, the minerals are 
destined to the fiar only upon the determination of the ordinary 
usufructary right, and that if circumstances emerge which in the 
interest _of the fiar, render it expedient at once to convert the coal 
into money and give it to him, such conversion cannot be effected 
except by the common consent of the life-renter or of trustees acting 
on his behalf and of the presumptive fiar. But if the cases relied upon 
do not bear out the contention advanced by the learned vakil for 
the appellent, it appears to me that the contrary view is well-founded 
on principle and is supported by high authority. In my opinion, 
the correct view of the matter is that when lands are granted for life 
without any reservation of mines, the reversioner or remainderman 
has the general property and right of inheritance in the subsoil and 
in the mines or quarries which it ‘may contain, as part of his right 


Rani Dhojamani. 


0 (1724) a P. Wms. 240. (3) (1867) L. R. 2 Ch. 628. . 
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in respect of the entire solum from the surface down to the centre 
of the earth; but the*tenant for life has the right of possession or 
temporary enjoyment, as part of his right in respect of the entire 
slum in like manner. The doctrine is amply supported by the 
Cases of Lewis v. Branthwaife (1), and Keyse v. Powell (2). In the 
first of these cases, it was held that in copyhold lands, although the 
property in mines be in the lord, the possession of them js in the 
tenant, who is consequently entitled to maintain trespass against the 
owner of an adjoining colliery, for breaking and entering the 
subsoil ‘and taking coal therein, although no trespass be com- 
mitted on the surface. Lord Tenterden, C. J. after pointing out 
that property may be in one person and possession in another, 
added: “although, therefore, the property in a mine be in the lord, 
it does not follow that possession of it may not be in the copyholder. 
The property in trees is in the lord, yet the possession of them is in 
the tenant, and the latter may maintain trespass even against the lord 
for cutting down trees. Unless, therefore, there be a distinction 
between trees on the surface of the soil and minerals below, the 
authorities cited as to trees are in point. No decision or dictum has 
been cited which warrants any such distinction. The general rule 
being that he who has the surface has the subsoil, the copyholder, 
has possession of the subsoil, though he may have no property in it." 
Mr. Justice Littledale, after observing that if the possession of the 
mine was not regarded as in the copyholder, it would be difficult to 
say to what extent any portion of the subsoil belonged to him, held 
that although the property in the mine may be in the lord, he has not 
such a possessory right in itas to entitle him to maintain trespass 
against a wrongdoer, but that the copyhold tenant has such a posses- 
sory right and may recover substantial damages for any actual injury 
done to the surface and nominal damages for a trespass committed 
below the surface. Mr. Justice Patteson added that as far as posses- 
sion of the mine was concerned, there was no distinction between a 
copyholder holding atthe will of the lord, and a tenant holding 
under a freeholder. The same principle is deducible from the 
second case, Keyse v. Powell, (2); there B. became tenant from year 
to year, of a close containing and unopened mine, and entered into 
occupation of the surface; in 1821, pending the tenancy, the lessor 
demised the mine as a separate tenement to B and P; in 1832 B's 
tenancy from year to year ceased, and no working took place till 
1847. Lord Campbell, C. J., relying upon the decision in Lewis v. 


(1) (1831) 2 B. & Ad. 437. 
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(2) (1853) 2 E. & B. 132. 
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Branthwaite, (1) held that before 1821, B, being in possession of 
the surface, in point of law was in possession af the minerals, though 
he had no right to work them, because although the surface and the 
minerals may be dissevered in title, and become separate tenementa, 
the presumption is to the contrary; consequently by the demise 
in 1821, B became possessed without actual entry and such posses-" 
sion enured for the benefit of B and P., leading to the result that 
B. and P. were both, in law, in possession from 1821 and did not 
hold a mere inzeresse termini. The two cases just referred to were 
treated by Lord Campbell. L. C. in Bowser v. Maclean (2), as fully 
settling the law on the subject, and were regarded as good law by Sir 
George Jessel, M. R. in Zardley v. Granville (3), where that learned 
Judge pointed out the distinction between the grant of a life-estate with 
a reservation of minerals, and another without such reservation, and 
observed that in the latter case, though the property in the trees and 
minerals remains in the grantor, yetasthe possession is with the tenant, 
the grantor cannot get at either the one or the other, so thàt the 
minerals must remain unworked and the trees must remain uncut ; 
see also the fifth resolution in Lewis Bowle’s Case, (4), Affersoll v. 
Stevens (5) and Bourne v. Taylor (6), where Lord Ellenborough, 
C. J. held that the lord of a manor, as such, has no right, without a 
custom, to enter, upon the copyholds within his manor, under 
which there are mines and veins of coal, in order to bore for and 
work the same, and the copyholder may maintain trespass against 
him for so doing. I must add that in support of his argument on 
this part of the case, the learned vakilfor the appellant placed consider- 
able reliance upon the decision of the Court of Sessions of Scotland 
in Dickson v. Dickson (7) where Lord Meadowbank in a ques- 
tion between a fiar and alife-renter appears to have held that the 
fiar is entitled to cut wood on the property but not so as to interfere 
with the amenity or shelter of the estate, and to dig for and work 
mines and minerals, paying surface damages, and having regard to 
the amenity of the manor house and estate. No reasons are assign- 
ed in the judgment in support of this conclusion, and if the learned 
Judge intended to lay down as a broad proposition of law that a re- 
versioner is entitled to work mines in the land granted to the life- 
tenant, even when there is no express reservation of mines, I am un- 
0 reda) 2 B. & Ad. 437. 


(2) (1860) 2 DeG. F. aS Bt 415. 


(3) (1876) 3 Ch. D. 
(4) (1616) 11 Co. Rep. p Tudors L. C. 4th Ed. p. 96. 
o ree I. Taunt 183 (193); 9 R. R. 731. 
6) (1 10. East 189; 10 R. R. 
Pe (1823) 2. Shaw, 138. 1. Scots Rev. ep. Court of Sessions First Series 231. 
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able to accept the decision as well founded on principle. But I 
observe that in Bell's Principles of the Law of Scotland, 8th Edition, 
Sec. 1070, the case 1s treated as an authority for the proposition that 
a fiar may work coal, lime, materials &c, which are excepted from 
fhe life-rent, but he must leave enough for the life-renter's use and 
eis liable for surface damage ; it is probable, therefore, that under the 
terms of the particular grant then before the Court, which are not 
fully set out in the report, the minerals had been expressly 
excepted from the life-rent, and, upon this assumption, the deci- 
sien would be intelligible and would harmonise with the other 
authorities examined by me. See also, Bells Commentaries, 
Seventh Edition, Vol. I. p. 61, and Erskine’s Institutes, Book II, Tit. 
9, Sec. 56. I hold accordingly that although the Rani as life- 
tenant of the maintenance villages is not entitled to work and 
appropriate the minerals, tbe Raja or his lessee is not entitled to 
work and appropriate them during the continuance of the life estate, 
because it has not been proved that there was any reservation of a 
right to the minerals in favour of the grantor when the life-estate 
was created. In this view of the matter, it is unnecessary to examine 
the bearing of the cases of Caledonian Railway Co. v. Sprot (1) 
and Gandoo Mahata v. Nilmont Singh (2), which specify the res- 
trictions under which the reversioner or remainderman may work 
mines in the land granted to the life-tenant, when he has the right 
to do so, by reason of anexpress reservation of minerals made at 
the time of the creation of the grant. 


One other point remains to be considered, and this arises out of 
the claim made by the plaintiff for recovery of damages. It cannot 
be disputed that if the view I have taken of the relative rights of 
the parties be well founded, the plaintiff is entitled to damages in 
respect of the minerals appropriated by the lessee defendant; and 
the only question is as to the mode in which the damages are to be 
assessed. The general rule applicable to such cases may be stated 
to be that a trespasser who works minerals beyond the limits of his 
property is liable in damages to their value, when first converted 
into chatte], without allowing for the expense of getting them out 
of the seam; but, under special circumstances of working under a 
bona fide claim, a trespasser will be allowed the expenses of convert- 
ing them into chattel, as well as the expenses of carrying them to 
the pit’s mouth. (See Mayne on Damages, 7th Edition, p. 416). 


(1) (1856) a Mc QueenH. L. 449. 
(2) (1894) I. C. L. J. 526. 
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To determine which- branch of the rule, the harsher or the milder 
as it has been called, is applicable to the particular case before me, 
I need only refer to the decision of Fry J. in «Zrozfer v. Maclean (1), 
where the law is thus summarised: “The milder rule has been 
applied where the Courts have said that the defendant has acted 
inadvertently in taking the coal; that is the language of Vice 
Chancellor Malins in Milion v. Woods (2). Again, it has been 
applied where the Courts have said that the defendant has acted 
under a dona fide belief of title ; of that Hilton v. Woods (2), Fegon v. 
Vivian, (3) and Ashton v. Stock (4), are examples. It has been 
applied again when the Courts have said that the defendant 
has acted fairly and honestly; that was the language of Lord 
Wensleydale in Wood v. Morewood (5). It has been applied in cases 
of mere mistake; thatisthe language of Vice Chancellor Bacon in 
In re United M. C. Co. (6). The harsher rule has been applied 
where the Courts have found fraud; of that there are numerous 
illustrations, one being Æeclesiastical Commissioners for England v. 
N. E. R. Co. (7). It has been applied where there has peen negli- 
gence; that was the language of Lord Wensleydale in Wood v. 
Morewood (5). It has been applied when the act of the defendant 
has been said to be wilful, as in Martin v. Porter (8). It has been 
applied where the Court has said that the defendant has acted in a 
manner wholly unauthorized and unlawful, which was the language 
of Vice Chancellor Bacon in Lilynot Company v. Brogden (9), and 
it was applied by Vice Chancellor Malins in Xeclestastical Commis- 
stoners v. IV. E. R. Co., (7) where he thought the workings were the 
result of a mistake." To these illustrations must be added the 
observations of Lord Hatherly in Fegon v. Vivian (3), namely, 
“the milder rule of law is certainly that which ought to guide this 
Court, subject to any case made of a special character which would 
induce the Court to swerve from it; otherwise, on the one hand, a 
trespass might be committed with impunity if the rule zm paenam 
were not insisted upon; so, on the other hand, persons might stand 
by and see their coal worked, being spared the expense of winning 
and getting it." Now in the case before me, the defendant No 3 
took the second of the two leases under which they claim, after the 
lease in favour of-the plaintiff had been granted and after the 
plaintiff had served a notice upon their agent the defendant No. 2 


(1) (1879) 13 Ch. D. 574 (586). a (1841) 3 Q. B. 440 N. 

(2) (1867) L. R. 4 Eq. 432. (6) (1872) 2 . 15 Eq. 46. : 
(3) (1871) L. R. 6 Ch. ae (7) 1877) 4 Ch. D. 845. 

(4) (1877) 6 Ch. D. 7 (8) (1839) 5 M. and W. 351. 


po (1870) L. R. 11 Eq. 188. 
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protesting against the removal and appropriation of the minerals; 
the defendants did not. pay any heed to this protest but carried on 
the work with full knewledge of the risk they were running; nor 
can it be suggested that there has been any delay on the part of the 
plaintiff in commencing this action. In my opinion, therefore, the 

milder rule ought not to be applied; no allowance will accord- 
1 ingly be made in taking the accounts for the cost 05 
of the minerals, but allowance wil be made for bringing the 
minerals to the pit’s mouth, which is always allowed whether 
the milder or the severer rule be applied. The accounts will be 
taken only up to the date of the institution of the suit, as in the 
plaint the claim is limited to compensation for minerals appropriated 
before that date. 

The result, thérefore, 15 that this appeal must be allowed and 
the decree of the Subordinate Judge reversed. A decree will be 
made declaring that neither the defendant No. r, nor her lessee 
the defendant No. 3 who have.taken the lease in the name of the 
defendant No. 2 are entitled to work and appropriate any minerals in 
the three villages in suit, and also granting an injunction in favour of 
the plaintiff prohibiting them from working arid appropriating the 
minerals, and further directing the Court below to assess and 
award to the plaintiff the amount of damages sustained by him. 
The prayer for a declaration in favour of the plaintiff that as lessee 
of defendant No. 4, he is entitled to work and appropriate the 
minerals during the continuance of the grant held by defendant No. 
I must be refused. 

The plaintiff is entitled to his costs incurred up to this stage, 
both in this Court and in the Court below, from the defendants 
other than, defendant No. 4; but as he has succeeded in getting only 
one of the two declarations he asked for, he will have half the hear- 
ing fee in each Court, and as the size of the paperbook has been 
unnecessarily increased by the insertion of papers to which no re- 
ference has beén found necessary during the hearing of the appeal, 
he will have only half the costs of the preparation of the paperbook. 
The cost of taking the accounts and of the further hearing before 
the Subordinate Judge will be dealt with by him when the final 
decree is made. 


H. P. C.; B. M. Appeal allowed. 
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CRIMINAL REFERENCE. 


Before Mr. Fustice Henderson and Mr. Justice Geidt. 
EMPEROR à 


V. 


CHANDRA KUMAR MISSIR AND OTHERS* 


Indian Penal Code (Act XLV of 1860), Sec. 193—Fabricating false evidence 
—False statement made in the recital of title in a documeni— Statement not 
admissible in evidence against persons against whose interest such statement! is 
made—Commitmeni, quashing of—Code of Criminal Procedure (Act V of 
1898), Sec. 215. 

A person does not commit the offence of fabricating false evidence pun- 
ishable under Sec. 193, Indian Penal Code, by making a false statement in 
the recital of title to property in a document when such statement is not 
admissible in evidence against the person or persons against whose interest 
such statement is made. 

Commitment was quashed in this case on the ground that the facts did 
not necessarily establish the offence charged. 

Reference under Sec. 215, Criminal Procedure Code, by 
the Sessions Judge of Backergunge, recommending that the 
order of the Deputy Magistrate committing the accused for 
trial to the Sessions Court under Sec. 193 I. P. C. be quashed. 

The material facts appear sufficiently from the judgment. 

Messrs. Garth, P. L. Roy, P. M. Guho and Babu Dasarathi 
Sanyal for the accused. 

The judgement of the Court was delivered by 

Henderson J.—1n this case it appears that the rights of one 
Parbati Sankar Sen were sold in execution of a mortgage decree and 
purchased in the name of Chandra Kumar Missir on the 28th April 
1892 who was subsequently appointed Ammukhtear to Adarmoni 
and Padmamala two of the decree-holders. On the gth March 1897 
Chandra Kumar executed a deed of release in favour of Adarmoni 
and the successors of Padmamala. In that he stated that he never 
had any title to, or possession of the properties which had been pur- 
chased in his name and that they might enjoy them in any way 
whatever and get their names registered in the Collectorate and that 
he and his heirs would raise no objection or claim. Long afterwards 
on the 4th February 1904, Chandra Kumar executed another deed 

+ Criminal Reference No. 23 of 1905 by J. A. Ezechiel Esq. Sessions 
Judge, Backergunge, dated the arst January 1905 recommending that the 
order of Babu Promatha Nath Dutt, Deputy Magistrate, Barisal, dated the 


215:01 December, 1 committing the accused for trial to the Sessions Court 
under Sec. 193, Indian Penal Code, be quashed. ` 
? 
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of release in favour of 2 other persons Krishna Kumar Mohinta 
and Boikanta Kumar. Mohinta. In that it was recited that he had 
on the 28th April 1892 purchased the property in question, that after 
deposit of the earnest money and the balance, the sale had been 
confirmed in July 1892, that this property was really the property of 
" the persons in whose favour this document was executed, that these 
persons being desirous to have the property in their own name had 
asked him to execute a deed of release and he had therefore exe- 
cuted the reciting deed of release, asserting that they were entitled 
to'and in possession of the properties in question. 

These two deeds of release were filed before the Assistant Settle- 
ment Officer by the persons respectively to whom they were granted, 
in the course of the settlement proceedings then pending. Some 
time afterwards, one Kali Kumar Das who seems to have been a 
servant of the grantees under the earlier release filed a petition re- 
questing the Assistant Settlement Officer to sanction the prosecution 
of Chandra Kumar Missir, Krishna Kumar Mohinta and Boikunta 
Kumar Mohinta under Sec. 193 I. P. C. 

An order was made purporting to be a sanction for their prose- 
cution and upon this a complaint was filed on the arst June last by 
Kali Kumar Das before the Deputy Magistrate against Chandra 
Kumar Missir and 2 others under sections 193 and 196 I. P. C. That 
complaint was dismissed under Sec. 203 Cr. P. C. 

Subsequently on the 5th July Kali Kumar Das filed a second 
complaint and thereupon the trial of the accused persons proceeded, 
and after a number of witnesses had been examined, it appears, 
that doubts were felt whether the sanction granted was sufficient. 
Thereupon on the r4th December a further sanction was granted, 
and apparently without any fresh complaint, the procedings were 
continued with the result, that an order was drawn up by the Magis- 
trate committing the accused persons to take their trial before the 
Sessions Court. 

A Reference has now been made to this Court by the District 
Judge for the purpose of having the commitment setaside. Various 
grounds have been put forward by him in his letter of Reference. It 
is only necessary for us to deal with one of those grounds. The 
charge drawn up by the Committing officer is one under Sec. 193 
I. P. C. charging the accused with having fabricated false evidence 
by making the document (the second deed of release referred to) 
containing a false statement of ownership namely, the recital which 
has already been referred to, intending that such false statement 
might appear in evidence in a stage of judical proceeding before 
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the Court of the 4th Munsiff of Barisal or the Assistant Settlement 
Officer of Backergunge in conncetion with cÉrtain estates and that 
such false statement might cause the Munsiff or the Settlement Offi- 
cer to form an erroneous opinion ONDE some point material të 
the result of such proceedings. 

Section 192 in/er alia declares that whoever makes any document 
containing a false statement, intending, that such false statement 
may appear in a judicial proceeding or in a proceeding taken by 
law before a public servant as such, and that such false statement 
may cause some person who in such proceeding is to form an opi- 
nion on the evidence, to entertain an erroneous opinion touching 
any point material to the result of such proceedings, is said “to 
fabricate false evidence.” 

In the present case, the alleged false statement made in the 
deed: of release is shortly that the property—the subject .of the 
release—-was really the property of the persons to whom the release 
was granted and that those persons were entitled to the same. This 
statement is not a statement which is admissible in evidence against 
the persons claiming under the first deed of release. 

It may or may not be a false statement; but assuming it to be 
false, it appears to be of no greater effect than any other false state- 
ment which might have been made by Chandra Kumar Missir with 
regard to the property which undoubtedly had been purchased in his 
name. 

We agree with the opinion expressed by the Sessions Judge upon 
this point, namely, taking for granted that the statement is false, it 
does not, necessarily establish an offence punishable under Sec. 
193 I. P. C. That being so the commitment ought to be quashed 
and we hereby quash it. It is not necessary to deal with the other 
points taken by the Sessions Judge in the letter of Reference. 


H. P. C. ; M. N. M. Reference allowed, Commitment quashed. 
Before Mr. Justice Geidt ‘and Mr. Justice Mookerjee. 
EMPEROR 
v. 


DIL MOHAMED SHEIKH* 
Criminal Procedure Code. (Act V of 1898), s. 307,—Reference by the Fudge— 
' The fudge’, meaning of. 
A reference made under Sec. 307 Cr. P. Code is not invalid in consequence 
of its having been made by an officer, who had held the trial, but who, at 
the date of the reference, had ceased to be a Judge. 


* Criminal Reference No. 44 of 1904 made by J. N. Gupta Esq. Offg. 
Sessions Judge, Burdwan, dated the 9th November 1904, while acting as Magis- 
traje of Bankura. 
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-The Judge, who may make a reference under that section, must be one who 
- held the trial and heard the,evidence, and not the officer who succeeds him as 
Judge. 

e Reference under Sec. 307 Cr. P. Code made by J. N. 
Gupta Esq., Offg. Sessions Judge of Burdwan, while acting 
as District Magistrate of Bankura, disagreeing with the 
verdict of not guilty given by the jury. 

The necessary facts will sufficiently appear from the judgment. 

Babu Atulya Charan Bose for the Accused. 

"The Deputy Legal Remembrancer (Mr. Douglas White) for 
the Crown. ; 
C. A. V. 

The judgment of the Court was delivered by 

Geidt J.— The accused, Dil Mohamed Sheikh has been tried on 
a charge of attempting to commit rape. The trial was held on the 
6th October last before Mr. J. N. Gupta, at that time Officiating 
Sessions Judge of Burdwan, sitting witha Jury. The Jury returned 
a verdict of “not guilty" and Mr. Gupta on the oth November, a 
date when he had ceased to be Sessions Judge of Burdwan and was 
Magistrate of Bankura, submitted the case to this Court, under the 
provisions of section 307 Criminal Procedure Code with an expres- 
sion of his opinion that the charge had been satisfactorily proved. 

An objection had been advanced by the learned pleader appear- 
ing on behalf of the accused person that the reference is invalid in 
consequence of its having been made by an officer who was not the 
Judge within the meaning of Section 307, and it is contended that 
reference ought to have been made by the officer who succeeded 
Mr. Gupta as Judge. We are of opinion that this contention should 
not prevail and that the reference may properly be made by the 
Judge who held the trial and heard the evidence. That this is a reason- 
able interpretation of the section seems to us clear from the proce- 
dure laid down in the third clause which provides that the High 
Court in deciding the reference is to give due weight to the opinions 
of the -Sessions -Judge and the Jury. We think that the opinions to 
which weight is to be given are the opinions of those who were 
present at the trial, and heard the evidence. ‘The opinion of a Judge 
who had not heard the evidence would be of little assistance to this 
Court which has to deal with the case on the written record. * * 
* * (Their Lordships then proceeded to deal with the facts of the case 
on the merits 'and convicted the accused of an attempt to rape and 
sentenced him to five years' rigorous imprisonment). MEM 
Accused convicted, 
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ATUL KRISHNA SIRCAR AND OTHERS. 
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SANNYASY CHURN SIRCAR AND R *" 


Hindu Law—Will—Construction of will—Devise—Bequest td mother—A bso- 


lute estate—No presumption of life estate only. 2 
A Hindu Testator gave his properties moveable and immoveable to his 


mother by the following terms of his will which was in Bengalee language and 


addressed to her, viz., 

"I give unto you my property consisting of...immoveable properties...and 
appoint you my executrix” and by the said will, he further directed that his 
mother should feed and clothe his wife and should pay her Rs. 500 if she did 
not continue under his mother's control. 

Held: that. the bequest to the mother was a bequest of an absolute estate 
and not of life estate only and accordingly the bequest by the mother herself 
by her will of the properties bequeathed to her by her son was valid and good 


in law. 


The facts of the case are shortly these. One Tariney Churn 
Sircar died long time ago leaving a widow Taramoney and 3 sons 
Patrika, Premchand and Rajkristo. 'The said Rajkristo Sircar died 
childless is 1847, leaving him surviving his widow Rajkumari Dassee, 
and having previously thereto, published his last will, whereof he ap- 
pointed his mother Taramoney the sole executrix, and whereby he 
bequeathed his 4rd share in his paternal estate to his mother, the said 

g Taramoney. 
DUE aramoney remained in possession of the properties bequeathed 
to her until her death in 1865. She had previously thereto executed 
a will whereof she had appointed her 2nd son Premchand Sircar, the 
executor, and whereby she had bequeathed the properties devolving 
upon her, under the will of her son Rajkristo, to the executor by the 
following terms :— 

"I give and devise and bequeathe unto my executor..,...... 
ees aNd upon further trust to realise, recover and receive the 
rents and profits of my ird share of all other landed property and 
the interest and dividends of the said G. P. Notes for Rs. 4,000 and 
pay the rents and profits and interest and dividends to Sreemutty Raj 
Coomare Dassee during the period of her natural life for her smain- 
tenance and support and after the death of the said Sreemutty Raj 
Coomaree Dassee the said property real and personal shall go to and 


e * 0, O. C. Suit No. 489 of 1904. 
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be held and divided by all my grandsons (sons of my sons) in equal 
shares but,in case any ofmy grandsons shalldie leaving a son or 
sons or other male descendants in the strict male line, such son or 
,Sogs or descendants shall represent their father or ancestor and be 
entitled to his share, in the said property both real and personal...... 


9 a? 


Prem Chand having obtained probate .of the said will of Tara- 
money and administered the estate, died in 1879, having previously 
-thereto executed a will whereof he appointed his widow- Thacomoney 
- sole executrix, and whereby he directed that his wife Srimatee 'TThaco- 


“money Dassee should be -executrix to the estate of. his brothers 


widow: S: M. Raj Coomary Dassee: and keeping (the property) in 
her own hands, should realise and pay the interest to her. 
S: M. Thacomoney!obtained probate of the. said will. 


S, M. Rajcoomaree died in March 1903 leaving her surviving’ the 


“defendant ‘Thacomoney, the defendant Sannyasi Churn Sirear, the 


‘son of Patrika (her husband's eldest brother), and the: plaintiffs who 
are the grandsons and a transferee from one of the’ grandsons’ of 
Premchand. -by his twò sons Jiban-Kristo and Jadab Kristo.. 


"The plaintiffs contended that in the evenis which have happened, 
the bequest to Taramoney being a bequest of an absolute estate, 
her grandson Sannyasi Churn and, the representatives in interest of 

:£wo. of her grandsons Jiban Kristo and Jadab Kristo take a third 
share each under the terms of her vill. 


t 


The defendant Sannyasi Churn Sircar contended that the bequest 
to "Taramoney was a bequest of a life estate only and after her death 
-Raj Coomaree as a Hindu widow took her , husband's estate and that 
on her death Sannyasi being one degree nearer to her husband will 
take the entire estate of Raj Kristo, ۰ 


Messrs. B. Chakravarti and S. K. Atultik for the Plaintiff. . 
` Messrs. S. P. Sinha, B. C. Mitter ‘and K. P. ase for the 
Defendant, Sanyasi Charan Sarkar. 
_ Mtr. Avetoom for the defendant Thacomoney. 

Mr. Chakravarti in opening the case referred to Chunder- 
money Vv. Hurry. Doss (1), Kollany yx. Luchmee Pershad (2), Pabitra 
v. Damudar (3), and Bhoba Tarini v. Peary Lali (4) and contended 
that tha bequest to Taramoney was of an absolute estate. 


(1) (1880) 5 C. L. R. 557. (3) (1871) 7 B. L. R. 697. 
2) (1875) a4 W..R. 395. . .- (4) (1897) I. L. R. 24 Calc. 6 
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CIVIL Mr. B. C. Mitter in. stating his case referred to Mahomed 
1908 Sumsool v. Shewickram (1), Koonjbehari, Ve Premchand (2), Annaji 
Atal Kcishna v. Chandrabai (3), Herabai v. Lakshmibai (4), Agin Bindh v. Mohan 
Sircar Bikram (5), Harilal Pranlal and others v. Bai Rewa (6), Seshayya 
Sann 5 Churn 73١ 4Varasamma (7), and contended that Sec. 82 of the Succes- 
ircar. sion Act having no application to a will executed in 1847, any 





bequest in favour of Hindu females without express words of. 
limitation passes only life estate, and that the proceedings in the 
Land’ Acquisition case and in the matter of arbitration between 
Sanyasi Charan, Thacomoney and Rajcoomari, and the condüct of 
the family members show that Rajcoomari was treated as owner 
after Taramoney's death, and further that she held ores to the 
claimants. 

Mr. S. K. Mullth in reply distinguished some of the cases 
and submitted that no foundation had been laid for the wider pro- 
position that bequests to females are of life estate only unless accom- 
panied by words of limitation and referred to Ram Narain v. 
Peary (8) and Ramasami v. Papayya (9). 

Mr. Avetoom submitted that his client had been unnecessarily 
made party and asked for costs out of the estate. us V, 

The following judgment was delivered by 

Harington J.—The plaintiffs in this suit ask for a declara- 
tion of their title to certain premises and to certain Government 
Securities: construction of the wills of Raj Kristo Sircar and Tara- 
money Dassee: partition: and accounts. 


Fune 13. 


° ` One Tariney Charan Sircar died many years ago leaving a widow 
Taramoney Dassee who died in 1865: and three sons Patrika, Prem- 
chand, and Raj Kristo. Patrika died in 1863 PUDE Sannyasy 
Charan (defendant No. 1) his son and heir. . 


Premchand died in 1879 leaving his widow Thacomoney (defend- 
ant No. 2) and two sons Jeebun Kristo and Jadab Kristo. The. latter 
died in 1899 leaving 4 sons who are the first four plaintiffs in the 
suit: the former died in 18go leaving two sons (Plaintiffs Nos. 5 
and 6) the seventh plaintiff is the transferee from Jiban’s younger 
son (Plaintiff No. 6). 


Raj Kristo, the third son of Tariney and Taramoney died in 1847 
leaving a widow Raj Kumari Dassee who died in 1903 without issue. ' 


(1) (1874) L. R. 2I. A. Edd (s) (1902) I. L. R. 30 Cale. 20.“ 
(a 0 1880) I. L. R. 5C 684. (6. 0 I. L. R. 21 Bom, 376. 
(3) (1892) I. L. R. 17 Bom. 503. t (1899) I. L. R. 22 Mad. 357. 
(4) (1887) I. L. R, 11 Bom. 573 (1883) I. L. R. 9 Calc. 830. 


(9) (1893) I. L. R. 16 Mad. 466. 


. Vor. IL) | HIGH COURT. 


The dispute between the parties relates to Raj Kristo’s one third 
share of the family property. 


The plaintffs allege that Raj Kristo devised his share to Tia 
money by will: that Taramoney devised it to Premchand in trust 
for Raj Kumari for life with remainder to ber grandchildren 


"Sannyasy charan, Jeeban and Jadab absolutely. 


The defendants contend that Raj Kumari took 2 Hindu widow's 
estate in the share of her deceased husband Raj Kristo, that on her 


death i in 1903 it devolved on Sannyasy;Churn as الت‎ heir to 
Raj. Kristo. 


If the plaintiffs are correct, Raj Kristo's one third is divisible i in- 
to thirds of which the first four plaintiffs get one-third as represent- 
ing Jadab's share and the other plaintiffs get one-third representing 
Jeeban's share and the defendant Sannyasy Charan gets one-third. 


If the defendant is correct Raj Kristo's one-third share goes to 
Sanasy Charan absolutely. 


There is no dispute about the wills. 

That made by Rajkristo is in these terms drei to Tara- 
money :— 

“I give unto you my property consisting of a 5 annas 7 gunda 
sharé of moveable and immoveable properties and mercantile and 


so forth concerns and my share of Company's papers in the sáme 


proportion and appoint you my executrix." 


Then follows a direction to feed and clothe the widow (Raj 
Kumari) as long as she continues under the control of the executrix, 
with a proviso that if she resides elsewhere she is to have Rs. 500 
on account of food and raiment. 


It is contended by the defendant that these words only confer a 
life-estate on Taramoney and that on Taramoney's death Raj Kumari 
took the estate she would „have taken had Taramoney’s life interest 
not been interposed i. e., that of a Hindu widow in Raj Kristo's 
Share. 


If the gift in this will had been to a man it would have conferred 
an absolute estate; if it had been made by a testator to his widow it 
would have conferred an estate of life; the question is what estate it 


'confers, being a gift from a son to his mother. 


„The defendant rests his proposition, that a bequest to a- female is 
presumed to be a gift for life unless by express words or necessary 
implication an absolute estate is expressed to be conveyed, on two 
cases. 
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. The first, Mahomed Shumsool v. Shewickram (1) was decided by 
the Judical Committee in 1874. . 

In that case there was in the will an out and out gift by the 
testator to his sona widow but the will also contained a direction 


that the daughters of the donee-should be heirs. It was held on the 


construction of the whole will that the son's widow took a life estate 


subject to the daughters succeeding her either as heirs of herself or 


as heirs ofthe original teststor. ‘his case therefore does not 


support the plaintiff's proposition as their Lordships did not hold that 


the persumplion was that out and out gift to the daughter-inslaw 
only conferred a life estate, but that the reference to the daughters 
of the donee indicated that the testator only intended to Los a life 
estate. 

The other case, Annaje Dattatraya v. Chandrabai (2) was a case 
in which it was held that a deed of gift of a house made by an 
adopted son to his adoptive mother for her maintenance conferred 
only a life estate notwithstanding that it contained the expression, 
“The house is wholly yours." The Court laid down the proposition 
that, in the absence of express words shewing such an intention “ 
giftto a woman does not confer an absolute estate of inheritance 


‘Which she, is enabled to alienate.” ‘lhe authorities cited to support 


this proposition are both cases in: which the gift was to the widow 
of the donor and are not authorities for the wider proposition that 
the rule applicable i in the case of a gift to a widow is tq be extended 
so as to apply to a gift to any female. On the other hand it is laid 
down in the case of Kollany Kooer v. Luchmee’ Pershad (3) that no 
such rule exists in Hindu Law and there is also direct authority of 
Banerjee J. in the case of 57 Tarini Debya v. Peary Lall 
Sanyal (4) for the proposition that the persumption is limited to the 
case of gift of immoveable property to the wife. Moreover if the 
dominant desire’ of a Hindu is to retain his property in his own 
family, the reason. which might prevent his giving a childless 
widow an absolute estate in his property would not operate in the 


case of a lady in 'aramoney's position. 


A childless widow might be tempted to benefit by her will her 
own blood relations at the expense 5ه‎ her husband's family, but there 
is no reason to suppose that laramoney, any more than any male 
member of the family, would desire to disinherit her own children 
or grand Children. 


bd ee 2 W. R., 409; 14 B. L. R, 226. 

2 ا‎ .L. R. 17 Bom., 503. 

deri 24 W. R., 395. : 
1897) I. L. R, 24 Calc., 646 (351). an 


Fw 


Vou. II.] ` HIGH COURT. 


In my opinion there is no presumption that the gift to Taramoney 
in the will of Raj Kfisto confers a less estate than would have been 
conferred had 'Taramoney been a male i.e. an absolute estate. 


- Next it is argued that the will has all along been treated as a dead 
better, and that Raj Kumari having been in possession since 
Taramoney's death as a Hindu widow, has barred the plaintiffs by 
the creation of an adverse title. "The principal documentarv evidence 
on:this point is to be found in . certain arbitration proceedings which 
took place in the year 1889 in which on the agreement to refer to 
arbitration, it is asserted and in the award it is found bv the arbi- 
trators that Raj Kumari's interest was that of a Hindu widow in the 
share of her deceased husband. 


But the parties to this arbitration were Sannyasi, Thackomoney 
and Raj Kumari, so it is not binding on the plaintiff who were neither 
parties to it nor are they claiming title through any party to it. 

It is said that Jeeban explained the agreement, and therefore had 
notice that Raj Kumari was setting up a title inconsistent with the 
wil. I am not at all satisfied that this was the case. Jeeban is dead 
and cannot be called. I am not prepared to find on a vague state- 
ment that he explained the agreement to Raj Kumari, that he had 
notice that such claim was being set up. 


Two applications by Raj Kumari for registration of her name 
have been put in, made in July 1877, in one of which she described 
herself as owner, by “inheritance " and in the other she described the 
property as “ paternal ” and it is said that in a certain Land Acquisition 
case she obtained the capiial compensation money, whereas if the 
terms of Taramoney's will were adhered to, the trustee should have 
had the capital. The oral evidence does not amount to much: the 
elder of the two witnesses is only 43 and cannot be expected to 
know what happened to the property on Taramoney's death 40 years 
ago. ‘There is some evidence that separate collections were made 
by Raj Kumari but there is no evidence which would justify me in 
finding that either Jeeban or Jadub who knew that under the will 


,Raj Kumari was entitled to the beneficial interest of Raj Kristo's 


share, had any notice that she claimed the larger interest of a Hindu 
widow. In my opinion no statements as to the interest she claimed 
not brought to the remainderman's knowledge can affect his right, 
or make her possession of the share to which she was beneficially 
entitled under the will, adverse to him. 


So far from there being substantial grounds for saying the trust 
was treated as of no effect, it is to be observed that Taramoney having 
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devised the share to Premchand in trust for Raj Kumary for life 

-with remainder to her grandchildren, Pfemchand in his turn 

gave by his will the same directions to Thacomoney for carrying out 

the trust. : Those provisions indicate that the trust was not treated as 

a dead letter. ' l ١ 
In my opinion the remaindermen were never barred. 


The result is that there must be judgment for the plaintiffs: the 
devise in favour of the grandchildren must be given effect to. The 
share of Raj Kristo (including the Govt. paper) must be dividedeinto 
three shares, of which the first four plaintiffs will be entitled to 
one share, the néxt 3 to one share, and the defendant Sannyasy 
Charan to the remaining share. 


I think Thacomoney as the trustee of the estate was rightly made 
& party. As she has not contested the case, her costs must be paid 
out of the property which has to be divided. The costs of the 
plaintiffs must be paid by the defendent No. 1. 

Mr. N. C. Bose.—Attorney for the plaintiffs. 


Messrs. G. C. Chunder & Co.—Attornies for the defendant 


Thacomoney Dassee. 


Babu Dharaniswar. Mitter.—Attorney for the defendant Sannyasy 
Churn Sirkar. 


XK. K. D. 2E : Sui decreed. 


tá 
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HAIDAR HUSAIN KHAN AND OTHERS 
D. 


FAGHFUR MIRZA AND OTHERS. 


[ON APPEAL FROM THE COURT OF THR JUDICIAL COMMISSIONER 
- or Ounn.] 


Construction—Deed of trust—Heirs, meaning of—Heirs general—Issue— 
Pension—Inheritability. 

On the 23rd November, 1839, Mahammad Ali Shah, the then king of Oudh, 
executed a deed of trust by which he settled a sum of money deposited with 
or lent to the East India Company, as security for certain pensions for‘the 
benefit of persons connected with his family and for other purposes, and 
provided for the payment of the pension to the 'heirs' of the pensioners 
named, on their death : 


Held: upon a construction of the deed of trust, that the title to the 
pensions descended to the heirs general of the original pensioners, and was 
not limited to the heirs who were also descendants. 


In the year 1838, the same king had executed another document 


' by which pensions were settled upon other members of the family, and the 


Judicial Committee, upon a construction of the said document, had held that, 
in the document then under consideration, the words “heirs” must be under. 
stood as meaning “ heirs” who were also descendants. Ex 


Held : that the document now in question did not embody or refer to the 
earlier document; the' two documents were not in any sense parts of one 
transaction—they were not even contemporaneous documents; and the 
decision on the earlier document did not afford a precedent for the interpreta. 
tion of the later one,for the language of the two documents was entirely 
dissimilar. 


Appeal by the Plaintiff. 


Suit for declaration of title to and recovery of arrears of 
pension. 


On the 23rd Nov. 1839, Mahammed Ali Shah, the then king 
of Oudh, executed a deed of trust by which he settled a large sum 
of money deposited with or lent to the East India Company, as 
security for certain pensions for the benefit of persons connected 
with his family and for other purposes. The terms of the deed of 
trust have been set out in their Lordships’ judgment. The present 


+ . * Present—Lord James of Hereford, Lord Robertson, Sir Andrew ‘Scoble 
and Sir Arthur Wilson. — 
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Civic suit was brought by Nurjahan Begum (the sister and sole heiress of 
1905 Nawab Khakan Bahu, and daughter-in-law of the'said king, who had 
Nr? m . 
Haidar Husain Khan died on me Aer March 889 and who had been one of the pension- 
no ers mentioned in the said deed of trust).to recover the sum of 
Faghfur Mirza. Rg, 10,600 being the arrears of the pension due to her, and for a de- 
claration of her title to receive the said pension for ever. 4 
The Subordinate Judge made a decree in plaintiff's favour, but the ® 
Court of the Judicial Commissioner, on appeal, reversed the finding 
of the Subordinate Judge, on the ground that the word “heirs” in 
the deed of trust must be understood as meaning “ heirs” who'were 
also issue. Pant 
Mr. Herbert Cowell for the Appellants. 
` Mr. Leslie De Gruyther for the Respondents. 
Their Lordships’ judgment was delivered by 
May 12. Sir Arthur Wilson.—tThis appeal relates to the construction 


of a deed of trust, executed on the 23rd November 1839, by Ma- 
hammad Ali Shah, then king of Oudh, by which he settled a sum of 
money deposited with or lent to the East India Company, as 
security for certain pensions for the benefit of persons connected 
with his family, and for other purposes. One of the original pension- 
ers was a daughter-in-law of the king, Nawab Khakan Bahu, who 
‘died on the z1st March 1889. The original appellant, Khakan’s 
sister and her sole heir according to Mohammedan law, claimed 
to ‘be entitled to succeed to the pension, and brought the present 
suit against certain trustees to establish her title, and to recover 
„arrears. The only question is whether the title to the pension des- 
cended to the heirs general of the original pensioner, or whether the 
right to succeed was limited to heirs who were also issue. The deed 
is a very short one; and according to the translation embodied in 
the judgment of the Subordinate Judge, which all parties have accept- 
ed as correct, it is in substance as follows :— 


“Article ist. The sum of r2 lakhs of Lucknow Sicca rupees 


Company's treasury............ and the interest...:.....has been bestow- 
ed as a gift upon the person herein mentioned, and for the expenses 
of Huseinabad Mubarak, &c. We have nominated and appointed 
— 5 and after them their descendants, generation after genera- 
tion, to the situation of Daroghas or Superintendents of Mosque, and 
—À and his descendants after him to the duties of vakeel of the 
pensioners only............ 


(5 


Vor. IL] PRIVY COUNCIL. 


“Tt is incumbent on the officers of the Honourable Company's 


Government to pay ineperpetuity............ to" (The Daroghas of the 
Mosque) “and to their descendants, generation after generation...... 
jo the money for the expenses of the Huseinabad Mubarak......... 


The stipends of the pensioners are to be paid through" (the vakeel) 
e and should any of the pensioners enumerated in this deed, or 


their heirs, go and reside within the territories of the Honourable 


Company, the Resident for the time being shall cause their pensions 
to be remitted to their place of residence." (The list of pensioners 
follows, of whom Nawab Khakan Bahu is one). 


“ Article 2nd. As the pensioners enumerated in this deed are the 
objects of our peculiar consideration and favours, it is necessary that 
the Resident for the time being, owing to the union and friendship 
subsisting between the two Governments, treat them and their dsscend- 
ants with kindness, and considering them deserving of the support 
of the British Government, always afford them his aid and 
assistance." 


“ Article 3rd. Should it happen that any of the said pensioners, 
or after them any of their heirs die without heir, the pension of the 
deceased shall be paid by the Resident for the time being for the 
expenses of Huseinabad Mubarak &c. to the Superintendent." 


“ Article 4th. As the whole of the income and disbursements 
of Huseinabad Mubarak and............ have been placed entirely at the 
disposal of " (the Daroghas) “............ it is necessary that they.and 
their descendants should receive with honesty the sums set apart... 
sissies and should no descendants of the Mutwallis or Superin- 
tendents of the Mosque or of the Vakeel remain, let the Resident for 
the time being, with the concurrence of three-fourths of the pension- 
ers, appoint in the place of the person dying without heir one of the 
pensioners to the situation of the person dying without heir.” 


The deed provides for two things, the religious endowment and 
the pensions, and appoints trustees, to administer the one, anda 
vakeel to pay, the other, with a gift over in case of the lapse of any 
of the pensions, of the amount so set free to ‘the religious endowment. 


The clauses dealing directly with the beneficial enjoyment of the 
pensions and the succession to such enjoyment are clauses 1 and 3. 
These clauses are not framed as clauses of similar purport would 
probably have been framed by lawyers in this country. Clause 1, 


which embodies the gift, contains in the actual terms of gift no words - 


of limitation. These are to be sought partly in other words in 
clause 1, but more clearly in clause 3, which deals with the expira- 
e 
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CIVIL tion of the pensions and the gift over. And this is a method of 


1905 dealing with such matters not unfamiliar in Indian documents. 


Haidar Husain Khan ` if these clauses stood alone their could be no doubt, first, that 

V, 4 H » 0 s 5 : t d 
Faghfur Mirza, the pensions were to descend by inheritance on is not disputed), 
— nor, secondly,.that the descent was to be to heirs general. 


30 = 


9 

But it is said that the literal meaning of these clauses must be 
rejected, and that “ heirs " must be understood as including only 
heirs who are also issue, and for this three reasons are given :— 

First, it is said (and this is true) that in the year 1838, a year 
before the execution of the present trust deed, the king executed 
another document of the nature of 2 treaty or arrangement with the 
East India Company, by which he settled pensions upon other 
members of his family; that that document was construed by this 
Board, in the case of Nawab Sultan Mariam Begum v. Nawab Sahib 
Mirsa (1) in which it was held that in the document then under 
consideration, in which the words “ heirs " and “ issue " were both 
used, each must be understood as meaning heirs who were also 
issue; and it was argued in this case that the document so construed 
should be used for the purpose of ascertaining the meaning of the 
one now before their Lordships. With respect to this contention 
their Lordships entirely agree with the learned Judges in the Appeal 
Court in India. The document now in question does not embody 
or refer to the earlier document ; the two documents are not in any 
sense parts of one transaction, they are not even contemporaneous 
documents. Nor does the decision on the earlier document afford a 
precedent for the interpretation of that now in question, for the 

5 language of the two documents is entirely dissimilar. B 


Apart from the attempt to import the meanings of the earlier 
Into the construction of the later document, and limiting the inquiry 
to the language of the latter alone, two arguments were used. 
One was founded upon Article 2 of the deed of trust, which 
commended to the kindness and support of the British Government 
the pensioners and “their descendants." The Appeal Court in 
India, differing on this point from the First Court, thought that this 
clause introduced a manifest inconsistency with clauses 1 and 3 if 
construed literally. But this can only be so on the assumption that 
the class of persons commended to good offices of the British Gov- 
ernment were of necessity exactly co-extensive with the class who 
could enjoy the pensions. And their Lordships are not prepared to 
make this assumption. 


(1) (1889) 161. A. 175. 
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The only point that remains for consideration is the argument Civit 
based upon a comparison of certain words in clauses 1 and 4 of the 1968 
deed, relating to the devolution of the rights of the mutwalis of the Haidar Husain Khan 
religious endowment and of the vakeel of the pensions, in which it is 
said that the terms “heirs " and “ descendants " are used as conver- 
tible terms, and it was contended that for this reason the word 
*heirs" must, throughout the whole deed, mean heirs who are also 
descendants. This contention did not find favour in either of the 
Courts in India. And their Lordships think that those Courts were 
right. The descent of the trusteeships and the descent of the bene- 
ficial interest in the pensions are distinct things, and their Lordships’ 
have no right to assume that the king intended them to be governed 
by the same rules. The ambiguity of the language used on the one 
subject cannot control the clear and unambiguous words employed 
with regard to the other. 

Their Lordships will humbly advise His Majesty that the decree 
of the Judicial Commissioner’s Court should be set aside with costs, 
and that of the Subordinate Judge restored. 

The Respondents will pay the costs of this appeal. 

M. K. M. l Appeal allowed. 


ڪڪ 


v. 
Faghfur Mirza. 
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APPELLATE CIVIL. 


Before Sir Francis W. Maclean, K.C.I.E., Chief Justice and 
Mr. Fustice Geidt. 


NADIAR CHAND SHAHA BONIK | : 
2 


GOBIND CHANDER SHAHA BONIK.* 


Civil Procedure Code (Act XIV of 1882), Secs. 521, 522, 525, 526. Civit 

Arbitrators, joint, one not attending all sittings—Misconduct—Award, objection is 

to, when watved—Appeal against decree on award, if lies. el 

P ; ; . July 9, 14. 

Where there are joint arbitrators, and there is no clause providing aa 

for an award made by less than all being valid, each of them must act 

personally in performance of the duties of his office, as if he were sole 

arbitrator, and as the office is joint if one refuse or omit to act, the others 


can make no valid award. 


Where, however, there were three arbitrators, and one of them could not 
attend some of the sittings of the arbitrators, but at these sittings, no 
business of a disputed character was gone into, and the other two arbitrators 


* Appeal from Original Decree No. 169 of 1901 against the decree of Babu 
Manmatha Nath Chatterjee, Subordinate Judge, Dacca, dated 24th April 


1901. 
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CIVIL did not decide any matter but simply looked into the accounts, and the parties 
; were there, and all the disputed matters referred to them were decided by the 
1903 three arbitrators at sittings when all the three were present, the award was 


Nadiar Chand the award of all the three aıbitrators and the objection of misconduct cannot 
Shaha Bonik be upheld. 


0. 
Gobinda Chandra Where: the arbitration proceedings lasted for some 18 months and onê 
sham entis of the parties to the reference to arbitration attended most, if not all, the 
meetings and having a clear knowledge of the circumstances on which he 
might have founded an objection to the arbitrators’ proceeding to make their 
award, did submit to the arbitration going and allowed the arbitrators to 
deal with the case as it stood before them, taking his chance of the decision 
being more or less favourable to himself, it is too late for him, after the 
award has been made, and on the application to file the award, to insist on 
that objection to the filing of the award. 


Chowdhury Montaza Hossein v. Mussatnat Bibi Bechunessa (1) referred to. 
Quaere—— Whether an appeal lies against the order of the Court directing 


a private arbitration award to be filed and a decree to be passed in accordance 
therewith, 


Appeal by the Defendant No. 2. 
Suit for filing an arbitration award. 
The material facts and arguments appear from the judgment. 


Babus Dwarka Nath Chakravarti, Sarat Chandra Basak and 
Satis Chandra Mookerjee for the Appellant. 

Dr. Asutosh Mookerjee and Habu Upendra Lal Roy for the 
Respondent. 

The judgment of the Court was as follows: 


Maclean C. J.—This is an appeal against the decree of the 
Subordinate Judge of Dacca, dated the 24th of April 1901, by 
which he ordered that a certain award ‘should be filed, and a decree 
be passed in accordance with the award so filed. One of the 
defendants, Nadiar Chand Shaha Bonik has appealed against that 
"n decree. | 
The facts of the case lie within a narrow compass: The parties 
are brothers. By an agreement, dated the 11th of January 1899, 
they submitted to a private arbitration the question of the partition. 
of their joint ancestral properties and other questions as to making 
arrangements for the liquidation of their debts and their arédar. 
Three gentlemen were appointed as arbitrators; and they made 
their award on the 8th of August 1900: and, one of the brothers, 
the plaintiff, instituted tbat suit with the object, I have stated, and 
the decree I have named was made. The appellant appeals, and he’ 


(1) (1876) 26 W. R. 10; 3 L A. 209. 


VoL. IL] HIGH COURT, 


has submitted in the paper book no less than 41 grounds of appeal, 


but the only points argued before us are three: firs‘, that the agree- . 


ment to refer was invalid; secondly, misconduct on the part of the 
arbitrators, £Airdly, that a larger share of the joint properties has 
been given to the plaintiff than he was entitled to. 

Although there are no less-than 41 grounds of appeal, 1 do not 
find this third ground amongst them. The learned pleader for the 
appellant has stated that, he gave private notice to the junior pleader 
on the other side that he intended to rely upon this third point: 
but ‘it is not open to him to raise it without the leave of the Court, 
and, thisis not a case in which we should be disposed to give that 
leave. With respect to the first point, itis difficult to substantiate 
that the submission to arbitration was invalid.. The appellant's case 
was that he never signed this agreement for arbitration: in other 
words, that his signature is a forgery. This case has most signally 
failed. I entirely disbelieve the appellant's evidence òn this point, 
and I entirely believe the evidence ofthe three arbitrators who have 
sworn that the signature was placed on the document, in their 
presence. He says he orally agreed to submit the matter to the 


arbitration of the gentlemen in question. Until his written state-. 


ment was filled, he never took any objection that he was not a 
party to the submission to arbitration, or that it was not signed by 
him, alhough the arbitration proceedings had been going on for 
nearly two years. 

However, it is urged before us atthe bar, that the document is 
of no validity as a submission to arbitration, by reason of the fact 
thatitis too indefinite in its terms. In support of this view, reliance 
is placed upon the following clause in the document: ‘In case 
any of us does not agree to the partition, settlement and arrangé- 
ments made by you, you shall be able to exclude his share and 
property, and make partition among the others." This language is 
‘perhaps rather obscure, but I think it means that if any of the 
parties is or are dissatished with the award, such dissatisfaction is 
not to prevent the award from being effective and binding as between 
theothers. But even if there be some ambiguity as to the real 
meaning of this particular clause, it is not sufficient to warrant the 
conclusion, that the whole document as a reference to arbitration 
and which has been acted upon by allthe parties for nearly 2 years 
is invalid, for the rest of the document is clear. I think the sub- 
mission to arbitration was valid. i 

There only now remains the second point, the question of 


alleged misconduct. No. specific acts of misconduct are, pleaded 


63 


Civit 
1903 
are 
Nadiar Chand 
Shaha Bonik 


v. 
Gobind Chander 
Shaha Bonik 


X 


Maclean C. F. 


—— at 


$64 


-CiviL 





:1903 
T 
Nadiar Chand 
-Shaha Bonik. 


v. 
Gobind Chunder 
Shaha Bonik. 


Maclean C. ¥. 





THE CALCUTTA LAW JOURNAL. [Vou, Il 


in the written statement. There is in paragraph 6 a general state- 
ment that “owing to the misconduct of the arbitrators the award 
made by them ought not to be enforced;” but the misconduct now 
set up is not pleaded. It is now urged for the appellant that. as it 
appeared in the evidence that, on certain occasions, one’ of the 
arbitrators was not present at all the sittings of the arbitrators, tle 
whole award is bad. This is the misconduct now alleged. 

- " Where there are joint arbitrators, if I may’ cite the language 
of Russel “On Arbitration and Award,” p. 154, “when there is no 
clause providing for an award made by less than all being valid, 
each of them must act personally in performance of the duties 
of his office, as if he were sole arbitrator; for, as the office is joint, 
if one refuse or omit to act, the others can make no valid award.” 
That proposition is not disputed by the respondents. But what 
really happened was this. One of the arbitrators, Chunder Mohan 
Dey Sircar was not present at all the sittings. He says:—“ We 
three arbitrators were present almost in all the sittings. I. was'not 
present in some of the sittings. The other arbitrators did not settle 
any matter in those sittings in which I was not present. They went 
through the papers.” And this is confirmed by the other arbitrators, 
whose evidence has not been challenged, and one of them, Ram 
Chunder Chackerbutty, says, at page 6 line 40 of the paper book, 
“at every sitting we three arbitrators sitting together decided, the 
matters referred to the arbitration." The evidence shows that .at 
the meetings at which Chunder Mohan Dey Sircar was not present, 
no business of a disputed character was gone into. The parties 
themselves were there, the two arbitrators were there, and they 
looked into the accounts and the account books: and, as regards 
certain undisputed matters, came to an agreement in respect of them. 
‘No matter in dispute was dealt with save when the three arbitrators 
were present. The Court below sums up this part of the case in 
the following terms: “It is urged that the arbitrator, Chunder 
Mohan Sircar admits that he could not attend some of the sittings 
of the arbitrators, but it appears from the deposition of the arbitra- 
tors that when Chunder Mohan Sircar would not come to the 
sittings of the arbitrators, they did not decide any matter, they 
inspected account and the parties were then found agreeing with 
sone another." All disputed matters were apparently heard by. the 
three arbitrators, and, the award was the award of the three. Under 
these circumstances, I do not think that the case of misconduct hag 
"been substantiated. The arbitration proceedings lasted for some 
"18 months, the appellant attended most, if. nat all, the meetings, 
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and never raised any such objection as he raises now. The observa- Civil 
tions of the Privy CÓuncil in the case of Chowdhury Montasa 1055 
Hossein v. Mussamat Bibi Mechunessa, (1) seem to apply to the present ME Piaget ad 
case. “On the whole, therefore, their Lordships think that the ap- Shaha Bonik 
pellant having a clear knowledge of the circumstances on which he Gobin d Chander 
„might have founded an objection to the arbitrators’ proceeding to Shaha Bonik, 

* make their award, did submit to the arbitration going on, that he 
allowed the arbitrators to deal with the case as it stood before them, 
taking his chance of the decision being more or less favourable to 
himself, and that it is too late for him, after the award has been 
made and on the application. to file the award, to insist on this 
‘objection to the filing of the award." Here, the matter has been 
going on for four years, the submission to arbitration was in January 
1899, the award was made on the 8th of August 1900, and this 
suit was instituted on the 24th of August 1900. 
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These are the only points which have been argued before us, 
and, I do not think that the appellant has made out any case which 
would warrant us in disturbing the decree of the Court below. 


A ‘preliminary point, was taken that an appeal did not lie in this 
case. In the view we take of the case, it is unnecessary to decide 
this point, but as at present advised, the inclination of my opinion 
is that an appeal does lie, having regard to tbe language of the 
Judicial Committee in the case of Golam Khan v. Mohammad Hos- 
sain, (2) the passage I refer to, being at the bottom of page 183 
and the top of page 184. 
The appeal, therefore, will be dismissed with costs. ° 


But I regret to say that our duty does not stop here. We are 
of opinion that there is ground for inquiry whether the appellant 
has not been guilty of wilful and corrupt perjury in swearing that 
his signature to the agreement of the 4th Magh 1305 was a forgery, 
and we, therefore, send the case to the District Magistrate at Dacca 
with instructions to him to enquire into the matter. 


Geidt J.— I concur. 


B. M. Appeal dismissed. 
(1) (1876) 26 W. R. 10;3 L A. 209. (2) (1902) I. L. R. 29 Calc. 167. 
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Before Mr. Fustice Stephen and Mr. Justice Mookeryee. 
SITARAM MARWARI AND oTHERS 
v. 


THOMPSON.* 


Contract by correspondence, where completed —SJ'urisdiction—Suit .for dama- | 


ges for breach of contract—Code of Civil Procedure (Act XIV of 1882), Sec. 17 
—Forum—Indian Contract Act (IX of 1872), Secs. 8, 10, 25. 


Where a contract is entered into between two persons residing in different ' 


places by means of correspondence or otherwise, the contract is concluded, 
where the offer is accepted; and the Court of such place has jurisdiction to 


take cognizance of a suit for damages for breach of the contract under Sec. 


12C. P.C. 

T,a resident of Midnapur owed a debt to K, to satisfy which T drew two 
cheques at Midnapur in favour of N at Purulia with whom he had monetary 
transactions, one upon his banker X, and the other upon his banker Y, both at 
Calcutta; T made them over to K who took them to Purulia and presented 
them to N; N took the cheques, paid K, and subsequently presented the 
cheques at Calcutta where they were dishonoured. N sued T at Purulia to 
recover the amount paid: 

Held: that there was an implied proposal by T to N which was accepted 
at Purulia and as the contract was completed at Purulia, the suit was main- 
tainable there. 


Appeal by the Plaintiffs. 
Suit for money. 
The material facts and arguments appear from the judgments. 
Babu Digambar Chatterjee for the Appellants. 
Babu Fyott Prosad Sarbadhtkary for the Respondent. 

C. A. V. 
The following judgments were delivered :— 


Stephen J.—The only point. we have to decide in this case is 
whether the suit was properly brought in Purulia. The facts of the 
case are as follows :—Defendant No. 1, as agent for a tea company, 
owed certain sums of money to Khudiram, the second defendant, 
in respect of which he gave him two cheques drawn one on Messrs. 
Kilburn, the other on Messrs. Finlay Muir & Co. in favor of the 
plaintiffs father, now represented by the plaintiff. Khudiram took 
these cheques to the plaintiff at Purulia and received the amount 
for which they were drawn from him. The plaintiff presented the 
cheques at Calcutta where they were dishonoured. 


* Appeal from Appellate Decree No, 1633 of 1903 against the decree of 
R. R. Pope Esq, judicial Commissioner, Chotanagpur, dated 11th July, 1903, 
reversing that of Babu Mohendra Nath Roy, Subordinate Judge, Manbhum, 
dated the arst March, 1903: : 
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The learned Judicial Commissioner has held that nothing that 
took place at Puruliaegives the plaintiff any right of action there. 
In taking this view he has, in our opinion, attached too much 
importance to the effect of the cheque alone; and too little to the 
circumstances in which they were dealt with. On the facts disclosed 
in the record, it is plain that there was a request by the defendant 
to the plaintiff to pay the amount of the cheques to Khudiram. The 
arrangement seems a natural one, and without some such request, 
express or implied, it is not easy to see why the plaintiff should have 
paid the money. The defendant's debt to Khudiram was in fact 
discharged at Purulia; and as this was done through the instrumen- 


tality of a cheque, drawn in favour not of Khudiram, but of the - 


plaintiff, it is difficult to see how it can have been done without some 
kind of request from the defendant. If this is so, the contract 


between the plaintiff and the defendant was that if the plaintiff would | 


pay the money to Khudiram at Purulia, the defendant's bankers 
would pay the money to the plaintiff in Calcutta. The offer was 
made when Khudiram presented the cheques and accepted when 
the plaintiff paid their amount to him. Consequently the contract on 
which the suit is brought, was made where the offer and acceptance 
took place, that is, at Purulia, and the action is properly brought 
there under section 17 (a) Expl. III of the Code. From this point 
of view the dropping of the case against Khudiram is immaterial. 

The judgment of the Lower Appellate Court is therefore set aside 
and the case remanded. 

Mookerjee J.—The facts which have given rise to the litigation 
out of which the present appeal arises lie in a narrow compass, and, 
so far as they are necessary for the purposes of the disposal of the 
question of jurisdiction raised before us, practically undisputed. The 
first defendant Thompson was a contractor at Midnapur; the second 
defendant Khudiram was a cooly contractor and had done work for 
Thompson for which he was entitled to get a sum of money. The 
father of the plaintiffs, Nathuram was a banker at Purulia and had 
monetary transactions with Thompson. On the 3rd December 1899, 
Thompson drew two cheques in favour of Nathuram, one for Rs. 
1,145 upon Finlay Muir & Co., Calcutta, and the other for Rs. 775 
upon Messrs. Kilburn & Co., Calcutta. These cheques were made 
over by Thompson to his creditor Khudiram who took them to 
Purulia, and presented them to Nathuram on the 6th December 1899. 
Nathuram took the cheques and paid Khudiram Rs. 1,500. The 
cheques were subsequently presented by him to the respective 
drawees and were dishonoured. It is alleged by the plaintiffs that 
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Nathuram thereupon applied to Thompson for repayment of the 
money, and from time to time, received part payments. The present 
action was commenced on the 27th November 1902 in the Court of 
the Subordinate Judge at Purulia for recovery of the balance with 
interest and costs. "Thompson resisted the claim on the ground, 
amongst others,that the Purulia Court had no jurisdiction to enter- 
tain the suit. This objection was over-ruled by the Court of first 
instance on the ground that the case was covered by Sec. 17, Expla- 
nation III, cl. (2) of the Code of Civil Procedure, and a decree was 
made in favour of the plaintiffs. Thompson appealed to the Judicial 


Commissioner, who has dismsssed the suit on the ground that it 


could be instituted either at Midnapur or at Calcutta, but notat 
Purulia. The plaintiffs have appealed to this Court, and on their 
behalf, the decision of the learned Judicial Commissioner has been 
questioned on the ground that the Court at Purulia had jurisdiction 


to entertain the suit, because the contract on which the claim is 


founded was made at that place. In my opinion this contention is 
well founded and must prevail. 

Sec. 17 of the Code of Civil Procedure—I quote only so much 
of it as bears on the present question—provides that, subject to the 
pecuniary or other limitations referred to in Sec. 16, all suits other 
than those mentioned in that section, shall be instituted in a Court 
within the local limits of whose jurisdiction the cause of action 
arises. Explanation III then lays down that in suits arising out of 
contract, the cause of action arises within the meaning of this section 
at any of three specified places, the first of which is the place where 
the contract was made. The question, therefore, which arises for 
decision is as to the place where the contract upon which the 
plaintiffs found their claim in this case was made. It is argued on 
their behalf that Purulia is such place; in my opinion, this contention 
is manifestly right. The substance of the transaction is that 
Thompson drew the cheques at Midnapur in favour of Nathuram, 
and made them over to Khudiram with the intention that the latter 
should present them to the former at Purulia and receive payment, 
that Nathuram should then present the cheques to the drawees at 
Calcutta and be repaid the amount advanced, and that, finally, in 
the event of Nathuram failing to be re-imbursed by the drawees, 
he would be entitled to call upon the drawer to pay. There was, 
therefore, a proposal by Thompson to Nathuram that the latter 
should pay to the creditor of the former, and when he had done so 
should be repaid by the bankers of the former. This proposal 
was made from Midnapur, was communicated to Nathuram at 


® 
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Purulia and was accepted by him there, by performance of the Cıvıl 
condition of the proposal, namely the payment of money to Khudi- 1905 
ram, within the meaning of Sec. 8 of the Indian Contract Act. It NI 


: Sitaram Marwari 
follows, therefore, under Secs. 1o and 25 of the Indian Contract Act, T 


that the contract was completed as soon as the consideration was Thompson. 
paid, and as this was done at Purulia, the contract must be taken to Mookerjee F. 
.„„ "have been made at that place within the meaning of Sec. 17 of the 
Civil Procedure Code. This view is supported by the high authority 
of Savigny, who in his System of Modern Roman Law, Vol. VIII, 
¢ 351 (Savignys Conflict of Laws, Tr. Guthrie, 2nd edition, 
p. 214), observes as follows:— Contracts are mostly entered 
into at a personal meeting of the two parties; then the place of 
this meeting is also the place where the obligation originates. But 
it is a much more frequent and more difficult case when the contract 
is notentered into at a personal meeting of the parties, but by a 
messenger, by a document signed by the parties at different places, 
or what is most usual, by a simple correspondence. In such cases, 
the true place of the contract has been most keenly disputed. Three 
different questions natural arise, although most jurists do not 
discriminate them. Where is the contract made? What place is 
to fix the forum? What the local law? To the first, I answer, 
without hesitation, that the contract is concluded where the first 
letter is received and the assenting answer is despatched by the 
receiver; for, at this place, a concurrent declaration of intention, 
has been arrived at. The sender of the first letter is, therefore, to 
be regarded, as if he had gone to meet the other, and had received 
his consent. This opinion has been adopted by. several.”  Savigny 
goes on to point out, however, that in his opinion the forum of the 
obligation ought not to be necessarily identical with the place where 
the contract is made, and, that, the person who makes the offer ought 
not to be subjected to the jurisdiction of the Court of the place 
where the contract is completed; our Code of Procedure, however, 
has enunciated a different doctrine, making a suit arising out of a 
contract maintainable in the Court of the place where the contract 
was made. See also Bars' Private International Law, Tr. Gillespie, 
and Edition, p. 280, 289, 596, where the conflicting views of various 
jurists to which reference is made in the passage quoted from 
Savigny are discussed. "The view that I have taken appears also to 
be in accordance with that taken in England, where the rule is 
stated to be that when contracts are entered into between parties re- 
siding in different countries through the medium of letters, the place 
where the final assent has been given by one party to an offer made 
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by another, is the place where the contract is considered to have been 
made. (Addison on Contracts, 10th Edition, p. 59; Burge on Colo- 
nial and Foreign Laws, Vol. III, p. 753) “This has also the high 
authority of Lord Lyndhurst L. C., who observed in the course 
of his speech inthe House of Lords in the case of Albion Fire In- 
surance Co., v. Mills, (1) that “if I send an agent to reside in Scotland 
and he in my name enters into a contract in Scotland, the contract is* 
to be considered as mine, where it is actually made; it is not an 
English contract, because I actually reside in England; if my agent 
executes it in. Scotland, it is the same as if I were myself on thé spot 
and executed it in Scotland."  Substantially the same view has been 
followed by the Chief Court of the Punjab in Muhammed Shafift v. 
Keramat Alt (2), where it was held that a contract must be deemed 
to be made in the place where the offer is accepted. 


The Purulia Court had accordingly jurisdiction to entertain this 
suit. 

The result, therefore, is that this appeal must be allowed, the 
decree of the Tudicial Commissioner reversed, and the case remitted to 
him to be heard on the merits. The respondent must pay the ap- 
pellants their costs of this appeal. As the appeal was decided on a 
preliminary ground by the Court below, we direct under section 13 
of the Court Fees Act that the amount paid by the appellants as 


Court fees on the memorandum of appeal presented to this Court, be 
refunded to them. 


BM. | Appeal allowed ; case remanded. 


(1) (1828) 3 Wilson & Shaw 218 (233) ; 5 Scots Rev. Rep. H. L. 108 (118). 
(2) (1896) Punj. Rec. No. 76. 


Before Mr. Fustice Ghose and Mr. Justice Holmwood. 
HARAKUMAR PAL CHOWDHURY 


2 


SAFATULLA AND OTHERS.* 


Code of Civil Procedure (Act XIV of 1882), Sec. 54—Plaint insufficiently 
stamped—Deficit paid a day after the time fixed, but within the period of 
limitation, effect of. 

Where a plaintiff supplied the deficit Court-fees one day after the time 
allowed by the Court, but before the suit was barred by limitation, the suit 

* Appeal from ae Decree No. 1563 of 1902, against the decree of 


Babu Durga Charan Sen, Subordinate Judge, Sylhet, dated the 20th March 
1902, affirming that of Babu Kunjo Behari Biswas, Munsiff, Habigunge, dated 


the 1st May 1901. 


~e 


& 
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might be regarded as having been filed on the day on which the deficit Court- . 


fee was paid, and as on thaj date the suit was in time, the Court ought to 
have tried the case on the merits and not rejected it under Sec. 54 C. P. C. 


Appeal by the Plaintiff. 
« Suit for possession of properties. 
The facts and arguments appear sufficiently from the judgment. 


Babus Tarakishore Chowdhury and Bidhubhusan Ganguli for 
the Appellant. 


*Moulvi Syed Shamsul Huda for the Respondents. 
The judgment of the Court was delivered by 
Ghose J.—This is a second appeal against an order rejecting 


a plaint under Sec. 54 C. C. P. The plaintiff purchased a certain 
property at a sale for arrears of Government revenue on the 25th 


. October 1887. The sale was confirmed on the 31st October 1888 


and, according to the statement made in the plaint, possession was 
delivered to him by the Collector on the 29th November 1888. 
The suit was to recover certain lands from the hands of the 
principal defendant Safatulla, who, it was alleged in the plaint, 
was one of the defaulters. The plaint was originally presented 
on the 30th October ,م296‎ but upon insufficient stamp, and the 
Munsiff thereupon ordered that the deficit Court-fee stamps should 
be put in within seven days. Such deficit Court-fee stamps were 
not, however, put in within the time appointed, but one day later, 
and, on the 7th November 19oo, when the matter was placed before 
he Munsiff, he recorded the following order. “The plaint bearing 
insufficient Court-fee stamps was filed on the goth October 1900. 
The deficit Court-fee stamps being paid in and the plaint, after 
examination, being found to be correct, it is accordingly ordered 
that the plaint be registered, that summons be issued," and so forth. 
The defendant being then duly summoned appeared and put in his 
written statement on the 12th January 1901, in which he did not 
state that he was not one of the defaulters, but claimed a maurast 
right in the property in question; and he pleaded that he and his 
father had held adverse possession for a number of years, and that, 


therefore, the suit could not succeed. He also pleaded that the 


plaintiff’s claim was barred by the law of limitation. The case 
seems to have come up before the Court on several occasions, 
but on every one of these occasions, upon the application of one 
or either of the parties, it was adjourned, and, at one stage of the 
proceedings, we find that the defendant filed certain documentary 
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evidence. Ultimately, on the rst May 1901, when the matter came 
up for hearing, an objection seems to havé been raised on behalf 
of the defendant that the plaint should be rejected under Sec. 54 
C. C. P. because the deficit Court-fee stamps had not been put in 
within the week that was appointed by the Court under its order 
of the 30th October 1900. And the Munsiff's attention being called | 
to the decision of this Court in the case of Brohmomoyi Dasi v. 
Andi Si (1) he held that the plaint must be rejected; and he 
accordingly did so. On appeal against this order of the Munsiff, 
the Subordinate Judge took the same view, and affirmed that order. 

There can be no doubt, having regard to the terms of Sec. 54 
C. C. P. that the plaint having been written upon a paper in- 
sufficiently stamped, and the plaintiff having failed to supply the 
deficit Court-fee stamps within the time appointed by the Court, 
it was the bounden duty of the Court to reject the plaint; and that 
was the view that was accepted by this Court in the case referred 
to in the judgments of the Courts below. But then it would appear 
from the dates that we have already given that, on the 7th November 
1900 when after the deficit Court-fee stamps had been put in, the 
plaint was examined by the Munsiff, and after examination was 
registered; the suit was within time, it having been brought within 
12 years from the date when the plaintiff was put in possession 
of the property purchased by him at tbe revenue sale. Supposing, 
of course, the principal defendant Safatulla was one of the defaulters, 
as it was alleged in the plaint, the plaint might well be regarded 
as if it was presented on the yth November r9oo; and, if it be 
regarded in that light, it could not be rejected, notwithstanding 
what had taken place before. We do not know whether this view 
was presented to the Munsiff by the plaintiff. Apparently it was 
not; but it would seem that it was presented to the Subordinate 
Judge; for, it was contended on behalf of the plaintiff, who was the 
appellant before that officer, that the suit was not barred by the 
law of limitation on the 7th November rgoo. The Subordinate 
Judge, however, declined to go into the question of limitation, and, 
applying his mind simply to the terms of Sec. 54, C. C. P., and 
fnding that the plaintiff had not complied with the order of the 
Munsiff of the goth October 1900, in that he did not put in the 
deficit Court-fee stamps within the time appointed, he thought that 
he was bound to affirm the order of the Munsiff, and he thereupon 
dismissed the appeal preferred before him. 

It seems to us that if the plaint be regarded as a plaint presented 


(1) (1899) I. L. R. 27 Calc, 376. 
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for the first time as it were on the 7th November 1900, and if, upon 
that date, the suit was not barred by the law of limitation, we do 
not see why the plaintiff should not be entitled to ask the Court to 
investigate into the merits of his case. It wil be borne in mind 
that the defendant in his written statement did not raise the plea 
wpon which the plaint has been rejected by both the Courts below, 
nor did he raise the plea that he was not one ofthe defaulters for 
whose default the revenue sale took place; but he claimed a maurast 
right in the property in question. So that, upon his own view 
of the matter, the suit could not be altogether dismissed, but that 
the plaintiff would, at any rate, be entitled to a declaration of his 
zemindari right in the property in question, the defendant being 
bound to pay him rent for the tenure held by him. Having regard 
to these considerations, we think that the case should be sent back 
to the Court of first instance with a view that the question of limita- 
tion as also that upon the merits might be tried out, and we order 
accordingly. 


At the same time we are of opinion that the result which followed 
upon the plaintiffs non-compliance with the order of the Munsiff 
of the 30th October 1900 was due to some extent, atleast, to his 
own laches, in that he did not present the matter to the Munsiff 
in the proper light, that is to say, he did not ask that officer to treat 
the plaint as if it was presented on the yth November 1900 for the 
first time. In this view of the matter, we think that he should pay 
the costs of the respondent in this Court. 


He S, Appeal allowed; case remanded. 


س € 


Before Mr, Fustice Rampini and Mr. Fustice Brett. 
SHEO SARAN SINGH 
v. 
MAHABIR PERSHAD SHAH.* 
Mortgage, usufructuary—Redemption, suit for—Set-off, equitable— Rent due 


by mortgagor to mortgagee—Rent, barred by limitation—Set-off, from what date 
allowable. 


In a suit for redemption of an usufructuary mortgage, the mortgagee is 
entitled to claim as against the mortgagor by way of equitable set-off any 


*Appeal from Appellate Decree No. 2536 of 1902 against the decree of 
G. Gordon, Esq. District Judge, Chapra, dated the grd September 1902, 
reversing that of Babu E Haldar, Subordinate Judge, Saran, dated the 
19th June 1900, 
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surplus amount of rents and profits that may be in the mortgagee's hands 
after paying the interest and other charges provided in the mortgage deed, 
only from the date when such surplus begins to accumulate in his hands, and 
deduct the same on account of rent due to him from such date by the mort- 
gagor in respect of any tenancy held by the mortgagor within the mortgaged 
premises, even if the claim for such rent is barred by limitation, although 
stricfly speaking, the cross-claims do not arise out of the same transaction 
but are closely connected with each other. ; ١ i 


Clark v. Ruthnavaloo (1) followed. 
Narsingh Narain v. Lakputty (2) referred to. 


Appeal by the Plaintiff. 


Suit for redemption. 
The material facts are fully set out in the judgment. 


Babu Mohendra Nath Roy (Babu Fnanendranath Bose, with 
him) for the Appellant:—The suit being one for redemption, 
no set-off of the rents can be allowed. The mortgagee cannot 
add the rents due to him to the mortgage money; refers 
to Secs. 60, 62, 72, 92 and 93 of the Transfer of Property 
Act. The rights and liabilities of the parties are governed 
by the terms of the deed, and the mortgage deed does not 
provide for such set-off. The cross-claims do not arise out 
of the same transaction; refers to Sec. 11: C. P. C. Further, the 
claim for a greater part of the rents. is barred by limitation. As- 
suming forthe sake of argument thatthe cross-claim could be set 
off, it could only be set off from the time that the surplus began to 
accumulate in the hands ofthe defendant after the death of one 
of the widows in 1881, and “the defendant in his written statement 
claims set-off from that time. The learned Judge has erred in 
holding that the set-off should be allowed from the date of defen- 
dant's occupation under the deed. 


Babu Dwarka Nath Mitter for the Respondent:—I submit 
that the District Judge was perfectly justified in allowing the 
set-off asthe rents claimed are in respect of a jama comprised 
in the mortgage deed. Sec. 111 of the Code of Civil Procedure was 
not intended to take away any right of set-off, which parties would 
have independent of its provisions. Here the cross-claims arise 
out of one and the same transaction, or at any rate are so connected 
in their nature as to make it inequitable that plaintiff should recover 


and defendant be driven to a cross-suit; see Clark v. Ruthnavaloo (1) 


(1) (1865) a Mad. H. C. R. 296. (2) (1879) I. L. R. 5 Cale. 433. 


~ 


À 
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Bhagbat v. Bamdeb, (I) Chishalm v. Gopal Chunder, (2) K ishor- 
chand v. Madhowji, (3) and Pragi Lal v. Maxwell (4). The rents are 
not barred by limitation and can be set off by the mortgagee ; Nur- 
singh v. Lukpuity (5) supports this contention. As to the period 
from which set off is to be allowed, I would contend that-it would 
commence from the date of occupation under the deed. 
Babu Mahendra Nath Roy in reply. C. A. V. 
The judgment of the Court was as follows :— 
9 À 
Rampini J.—The plaintif inthis suitis a mortgagor. The 
defendant advanced to him in 1871 the sum of Rs. 600 on a usufruc- 
tuary mortgage, and was put in possession of the property. The 
plaintiff now sues to recover possession of the property and mesne 
profits on the allegation that the advance has long been paid off. 


The defendant alleges that the advance has not been paid off. 
The property yielded Rs. 153-9, p. a. and under the terms of the 
deed the defendant had to pay Government revenue Rs. 50-13-6, 
for the maintenance of 3 widows Rs. 72-o-o and to appropriate the 
balance Rs. 30-11-6 as interest on the loan,—total Rs. 153-9-o. 


The widows died successively in 1881 and 1885, so that a surplus 
began to "accumulate in the defendant's hands from the former of 
these years. 

Admittedly the debt would now have been paid off, but that the 
defendant claims to set offa sum of Rs. 27-2-9 which the plaintiff 
had to pay to him for rent of a holding in the mortgaged property 
and which it is not shown that the plaintiff ever paid. 


The District Tudge has allowed the defendant credit for this rent 
from the commencement of the occupation of the mortgaged pro- 
perty under the deed. The plaintiff now appeals. 


On his behalf it is urged that the rent cannot be set off against 
the debt, (r) because these cross-claims do not relate to the same 
transáction, (2) that the defendant's claim for rent, or the greater 
part of it, is barred by limitation. It is further contended that even 
if the defendants" cross-claim can be set off, the set-off should be 
allowed only from the date of the first widow’s death, and it is 
pointed out that the defendant in his acccount appended to his written 
statement only claims the set-off from this date, and that if the set-off 
be allowed from this date only, then the debt has been wiped out, 
and the plaintiff is entitled to succeed. 


(1) (1885) I. L. R. 11 Calc. 557. * (3) (1880) L L. R. 
(2) (1889) I. L. R. 16 Calc. 711. (4) 0885) I. L. R. 
١ i (5) (1879) I. L. R. 5 Cale. 333. 


4 Bom. 407 
7 All. 284 
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It appears to me that the set-off must be allowed. The law 
of equitable set-off, as laid down in section 111 of the Code 
of Civil Procedure has been much widened by the case of 
Clark v. Ruthnavaloo (1) and the numerous cases in which that 
decision has been followed. The present case would appear to me. 
to be one in which it would be inequitable to drive the defendant 
to a cross-suit. The cross-claims, if they do not strictly speaking 
arise out of the same transaction, are closely connected together. 
Ihe plaintiff's holding for which the rent of Rs. 27 is due is part 
of the mortgaged property. The rent becomes payable to the 
defendant owing to the deed of 1871 and the defendant having been 
put in possession under that deed. 


The facts of the case are similar to those of WNursingh Narain v. 
Lukputty, (2) which is also an authority for holding that such 
rents can be set off, even though they may be barred by limitation. 
The question then arises “from what date is the set-off to be 
allowed?” Iam of opinion that the Judge is wrong in holding 
that it should be allowed from the date of commencement of the 
occupation under the deed. In my opinion it should be allowed 
from the date of the deaths of the widows, (1) because the defendant 
in his account, appended to his written statement, claims the set-off 
only from this date : (2) because it is only from that date that can 
he reasonably be ‘allowed a set-off; up to that date, he had no 
surplus funds in his hands. The income of the, property was 
allotted by the deed. If he did not choose to collect the rent of the 
plaintiffs holding from the plaintiff, he had till then no excuse for 
not doing so. He must suffer for his laches. After the death of the 
widows, a surplus began to accumulate in his hands, and he had 
then some reason for not collecting the rent of the holding from the 
plaintiff, vis., that he owed money to the plaintiff, and did not use 
to collect from the plaintiff what the plaintiff owed him. 


I would therefore allow this appeal with costs, and would direct 
that the accounts be made up between the parties on this principle. 
This can be done when the question of mesne profits is enquired into 
in the execution of the decree. But it is admitted that if accounts 
be made up on this principle, the debt has been wiped out, and so, 
the plaintiff is entitled to immediate possession of the property. 


Brett J.—1 agree. . 


D. N. M. ; B. M. Appeal allowed. 


e (1) (1865) 2 Mad. H.C. R. 296. (2) (1879) I. L. R. 5 Calc. 333. 


LA 


Vor. IL] HIGH COURT. 
Before Mr. Fustice Stephen and Mr. ‘Fustice Mookerjee. 


DARBARI PANJIARA 
D. 
1 BENI^RAJI.* 
sa Santhal Pergannas—Mul-raiyat, rights of, when transferable, whole vr 
portion—Mustagir, rights of, 


The rights of a Mul-raiyaf who is a village headman or settlement-holder 


in the Sonthal Pergannas, are in their entirety transferable, saleable and 
attachable. 


The privilege which a Mul-raiyat possesses of transferring his tenure must 
be exercised in respect of the whole tenure at the same time; in other words, 
if he chooses to transfer his tenure, he must alienate the whole of his rights 
in the village including his right of managing the village and collecting the 
rent as also his right to the land in his possession.” He cannot split up the 
tenure so as to. part with a portion and retain the remainder. A sale of a 
portion of the tenure confers no title on the purchaser. 


The right of a mustagir is not absolutely restricted to the collection of rent 
from ordinary raiyats: 


The rights of a mul-raiyat and of a mustagir explained: 
Appeal by the Plaintiff. 


Suit for recovery of possession of a 7 as. share of Mouza 
Kharahara in the Sub-Division of Deoghur in mustagiri right. 


The material facts and arguments appear fully from the judgment. 
Babu Surendra Nath: Ghoshal for the Appellant. 


Babus Dwarka Nath Chakravarti and Sarat Chandra Basak 
for the Respondent. C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiff in 
an action commenced by him for recovery of possession of a 7 as. 
share of Mouza Kharahara in the sub-division of Deoghur, in 
mustagiri right. The plaintiff alleges that the village in question was 
originally mulraiyaft, held jointly by five share-holders, who, though 
recorded as joint holders in the settlement proceedings, held separate 
possession of the lands proportionate to their shares; that one of 
these share-holders abandoned his lands; that a portion of the 
lands belonging to two others has been acquired by transfer by the 


T uie from Appellate Decree No. 2616 of 1902 against the decree of 
C. H. Bompas, Esq. Deputy Commissioner of Naya Dumka, dated the 16th 
September 1902, reversing that of F, E. Piffard, Esq. Subordinate Judge 
Deoghar, dated the 30th June, 1902. 
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defendants, first party; and that the plaintiff and the defendant, 
second party, are the heirs of the other two share-holders, and in 
possession of the lands belonging to them. The plaintiff further 
alleges that in 1896, he as well as the defendant, second party, 
relinquished their mul-ratyaft right and took settlement of the village 
as mus/agirs. He now seeks for a declaration that the defendants 
first party, have not acquired any valid title to a seven annas share" 
of the village by their purchase, and he asks for a decree for re- 
covery of possession of this share jointly with the defendants, second 
party. The defendants, first party, resisted the claim on the ground 
among others, that the plaintiff as a musfagir had acquired no right 
to the nij-jote lands of the village. The Court of first instance 
dismissed the suit on the ground that the plaintiff has no cause of 
action against the defendants. Upon appeal,- the learned Deputy 
Commissioner has held that the defendant, first party, had not 
acquired a valid title by their purchase, but that the plaintiff as 
mustagir was entitled to nothing beyond possession by receipt of 
rent ; he has accordingly given a decree for possession of the village 
to the plaintiff and the defendant, second party, but limited with the 
declaration that they have the right to collect rent fromit. “The 
plaintiff has appealed to this Court, and on his behalf it has’ been 
contended that as the defendants, first party, have been found to be 
trespassers, the plaintiff is entitled to a decree for ejectment. . The 
solution of the question raised depends upon the incidents of a 
mul-raiyali lease and musíagiri lease, which must first be deter- 
mined. p cs ` 

The position of a mulraiya/ has been examined fully by Mr. 
Heard in his treatise on Ghafwali and Mul-ratyati tenures. It ap- 
pears that the mud-raiyaf is a village headman or settlement holder, 
whose rights are in their entirety transferable, saleable, and at- 
tachable. These rights are, (1) to enjoy rent-free man‘ land, that 
is, service land, if any, of the village official, (2) to collect com- 
mission on rents from landlords and raiyats, (3) to enjoy his nij-jote 
Jands at the same rates of rent as apply to other raiyats, or to lease 
them out at settlement rates, in which latter event, they cease to 
be nij-jote lands, and, (4) to assess at half rates ail waste and jungle 
lands reclaimed by the raiyats, or to enjoy rent-free what he himself 
reclaims. It is well settled that the privilege which the mul-raiya/ 
possesses of transferring his tenure must be exercised in respect of 
the whole tenure at the same time; in other words, if he chooses 
to transfer his tenure, he must alienate the whole of his rights in the 


village including his right of managing the village and collecting 


ها 
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the rent as also his right to the land in his possession. He cannot 
split up the tenure, so as to part with a portion and retain the 


remainder. 


Now in the*case before us, the defendants first party 


have not purchased the entire interests of either of two of the original 
mulraiyats in a single transaction; by pürchase of fractions of such 
interest, they have manifestly acquired no title; nor have they 
acquired any title to the lands of the mulraiyat who absconded and 
e abandoned his tenure. The finding of the Deputy Commissioner 
that the defendants first party have not acquired the status of mul- 
raiyats must, therefore, be sustained. 
` Ñext, as to the position of the plaintiff; he was originally a mul- 
raiyat; he was entitled voluntarily to give up his special right of 
alienation; this he did in 1896, and accepted settlement as a musta- 
gir. His rights as such or mus/agir headman are, -(1) to reclaim 
and cultivate the waste lands in the village without paying rent, or to 
settle such lands at half rates with the other raiyats (the half rates 
going into the headman’s own pocket), (2) to hold at his option in 
his own possession,.or to’ settle with others, the jotes of absconded 
raiyats, and (3) to receive a fixed commission on the rent collections 
from the raiyats and an equal sum from the GAafwal or zeminder, 
the headman’s nij-jote lands being assessed with rent like the other 
lands of the village; (see the form of the lease given in p. 94 of the 
Sonthal Parganas Laws Manual, 1898). It is therefore not quite 
accurate to say that the right of the mustagir is absolutely restricted 
to the collection of rent from ordinary raiyats. It follows conse- 
quently, that if the defendants first party have not acquired any 
rights as mulraiyats, and if they have no rights as ordinary raiyats, 
they are not entitled to interfere with the possession of the plaintiff, 
and must be evicted; there is no finding, however, by either of the 
Courts below upon the questión of their raiyati right, if any. 

The result, therefore, is that this appeal must be allowed, and 
the decree of, the Deputy Commissioner modified. The title of 
the plaintiff as Mustagir will be declared, and he will recover poss- 
ession, as such, of a seven-annas share of the village to be held 
jointly with the defendant second party; the defendants first party 
must be ejected from all lands in which they are not shown to have 
acquired a valid raiyati right before the institution of this suit; the 
case must be remitted to the Court below to determine in which 
lands, if any, the defendants first party had such raiyati right. We 
make no order as to costs in this Court. | 


B. M.; H. P. C. Appeal allowed; decree modified. 
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Before Mr. Fustice Henderson and Mr. Justice Geidt. 
ABDUL TAHER AND QTrHERS 


vU. 


AZMUT BIBI AND anoTHER.* 


Code of Civil Procedure (Act XIV of 1882), Secs. 522, 525, 520.—Arbitra- 
tion award, private—Order refusing to file, if decree and appealable—Award? | 
decree made-in terms of, by Appellate Court, if appealable—Appeal—Final, 
when decree made upon private award by first Court. 

An order under Sec. 526 of the Code of Civil Procedure refusing tq file an 
award. made without the intervention of the Court is a decree and conse- 
quently appealable. 

When a Court of first instance to which an application has been made 
under Sec. 525 C, P. C, refuses to file the award, and such order is reversed 
on appeal and a decree made in accordance with the award, the decree is 
appealable. l 

The finality which attaches to a decree made in accordance with an award 
as provided by Sec, 511 C. P. C. refers only to a case in which such decree 
is made by the Court of first instance, and does not apply to a case in which 
such decree is made for the first time by the Appellate Court in reversal 
of the order of the first Court. 

Shyama Charan v. Prohlad (1) followed. 

Ghulam Khan v. Mahammad Hassan (2) distinguished. 


Appeal by the Defendants. 
Suit to file a private arbitration award. 


The facts and arguments appear fully from the judgment. 
Maulvi Z. R. Zahid for the Appellants. 


Babu Foygopal Ghosha for the Respondents. 
v : C. A. V, 

The judgment of the Court was delivered by 

Henderson J.—In this case a dispute having arisen, the parties 
agreed to submit all matters in dispute to the arbitration of 5 
arbitrators. The agreement, which was in Bengali provided that 
“if for any reason (karjobusofo) any of the arbitrators fail to attend 
at the time of the trial, the decision of the majority of them who may 
attend will be accepted." 


After the arbitration had begun one of the arbitrators died, but 
the arbitration continued without any objection being offered by the 


* Appeal from Appellate Decree No. 662 of 1904 and Civil 
of 1904. against the decree of Babu Uma Charan Kur, Offg. ele a Tee 
Dacca, dated the 6th February 1904, reversing that of Babu Mohim Chandra’ 
Sarkar, Munsiff, Dacca, dated the 13th December 190 


2. 
(1) (1904) 8 C. W. N. 390. (2) (1901) I, L. R, 29 Calc. 182. 


Vor. IL] HIGH COURT. 


parties. An award was eventually made by three of the remaining 
four arbitrators. The fourth arbitrator had attended all the meetings 
and taken part in the deliberations up to the time} when the other 
three had come to a decision. He then retired on the ground that 
he was unable to agree with them, and the result was that he was 
not present at the next meeting when the award embodying the 
* decision of the three arbitrators was made and signed. 


The respondents before us then applied to the Munsiff to have 
the ,award filed. The appellants objected disputing the validity 
of the award on the ground that the arbitrator who retired was by 
reason of his retiring, guilty of misconduct within the meaning 
of Sec. 521 of the Code of Civil Procedure. The Munsiff was of 
opinion that this ground had been established, and he set aside 
the award and dismissed the application, or as he described it, the 
suit. On appeal the Subordinate Judge directed the award to be 
filed, and from his order the present appeal has been filed, on the 
grounds, that the death of the arbitrator who died put an end to the 
reference, and that there had been misconduct on the part of the 
arbitrator who retired. Another objection taken before us is that 
no appeal lay to the Subordinate Judge from the decision of the 
Munsiff refusing to file the award. The sections of the Code 
specially applicable to the case are Secs. 525 and 526 which are as 
follows :—Sec. 525, “when any matter has been referred to arbi- 
tration without the intervention of a Court of justice, and an award 
has been made thereon, any person interested in the award may 
apply to the Court of the lowest grade having jurisdiction over the 
matter to which the award relates that the award be filed in Court. 
The application shall be in writing and shall be numbered and 
registered as a suit between the applicant as plaintiff and the other 
parties as defendants." 


“The Court shall direct notice to be given to the parties to the 
arbitration other than the applicant, requiring them to show cause, 
within a time specified, why the award should not be filed." 


Sec. 526—‘ If no ground such as is mentioned or referred to in 
Sec. 520 or Sec. 521, be shown against the award, the Court shall 
order it to be filed, and such award shall then take effect as an 
award made under the provisions of this chapter." The application 
is to be numbered and registered as a suit, when no question is 
raised as to there having been a reference submitted by the parties 
and.an award made thereon. The real matters in dispute have 


already been determined and the matters which the Court has to 
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consider are entirely subsidiary, namely whether the cause shown 
or objection made to the award comes within the grounds mentioned 
in Sec. 520 and Sec. 521. If the application on being numbered 
and registered. is to be treated asa suit, the decision of these ques- 
tions, whether it results in the filing of the award or its rejection, 
would seem to be the formal expression of an adjudication which 
decides the suit and therefore on either case a decree within ‘the 
meaning of Sec. 2 of the Code and subject to appeal. ١ 

Jf it be disputed either that there had in fact been a reference 
by the parties or an award made upon such a reference, it is* the 
duty of the Court to determine the question, and the determination 
of such question would seem to be a formal expression of an 
adjudication upon a right claimed no less than the determination 
of the matters referred to in Secs. 520 and 521. As to how far 
the application is to be treated asa suit in the ordinary sense, the 
Courts have not been agreed, and in some of the cases reference 
has been made to Art. 176 of the Limitation Act which draws a 
distinction between the application and suits for the purpose of 
showing that an application under Sec. 525 of the Code cannot be 
regarded as a suit, except for the purpose of being entered in the 
register of civil suits and of the classification of the, business of 
the Court. In practice the proceeding is terminated by a decree 
either in terms of the award or dismissing the suit.. The question 
is whether an appeal lies from an order directing an award to be 
filed,—not whether an appeal-lies from an order refusing to file an 
award on a ground mentioned under Sec. g2r of the Code, and 
the decisions in cases in which the award has been filed are not 
necessarily a guide to the solution of the latter question. The 
case of Sree Ram Chowdhury vw. Denobundhoo Chowdhury (1) 
is an authority directly in point for the proposition that no 
appeal lies. In that, as in the present case, the Court, to which 
an application had been made to file an award, rejected the 
application on the ground that an objection covered by Sec. 521 


“of the Code had been established. It was contended that there was 


no appeal against the order of refusal because the order was not 
a decree, and was not an order appealable under Sec. 588 of the 
Code, and the Court apparently adopted that view. Sec. 522 is by 
implication made applicable when the Court orders the award to be 
filed, and the award takes effect as a decree. In that event the 
decree, if in accordance with the award, is declared to be final and 
not open to appeal. In the case referred to, Pontifex J. made the 


(1) (1881) I. L. R. 7 Calc. 493. 


. VoL. IL] T HIGH COURT. 


following remarks :—“ It is of course clearly right that the decision 
of the tribunal chosen by the parties should be final provided it is 
not open to any of the objections referred to in Secs. 518, 520 and 
$21, but I fail to see the expediency of refusing the parties an 
appeal from the decision of the lower Court on the objections taken 
under Secs. 520 and 521 * *  * ” The finality of the Court's 
* decision on these questions is altogether a different matter from the 
finality of the award if unobjectionable under Secs, 520 and 521. 
In Mana Vikrama v. Krisinan Nambudri (1) it was said that an 
appMcation to file an award though numbered and registered as a 
suit is not a suit, and that when itis determined not bv what in the 
result amounts to a decree in terms of the award but by an order 
refusing the prayer of the application, no appeal is given by the 
Code against the order. In that case there had been a refusal to 
filean award, and the High Court admitted an application under 
Sec. 622 of the Code on the ground that there was no appeal 
against the order of refusal. ‘That case proceeded on the assump- 
tion that a proceeding under Sec. 525 is not a suit. In Gowdu 
Magata v. Gowdu Bhagavan (2), it was pointed out that there was 
a clear distinction between a case under Sec. 525, where the 
Court refuses to file an award, and the case under Sec. 523, where 
the Court refuses to enforce an alleged agreement to submit to 
arbitration. In the former case it was said no right is conclusively 
negatived, for the award can be enforced by an ordinary suit, while 
in the latter case the right, if not enforced under Sec. 523, cannot 
be enforced at all, and the decision refusing to enforce the alleged 
agreement is a decision clearly falling under the definition of a 
* decree" in the Code. 


There has been a considerable conflict of authority in this 
country as to how far, and for what purposes, a proceeding under 
Sec. 525 may be treated asa suit. In Muhammed Nawas v. Alam 
Khan (3), however, the Judicial Committee implied that any matters 
mentioned in Sec. 521 of the Code which have been directly and 
substantially in issue and determined in a proceeding under Sec. 525 
would be res judica/a in any subsequent litigation in which the same 
matters were sought to be put in issue. “In order," it was said, 
“to make the refusal to file an award a binding judgment against 
its validity on the ground of the partiality of the arbitrator, it would 
be at least necessary to show that the point was definitely raised 
and put in issue and made the subject of the trial" In Surjan 


(1) (1880) I. L. R. 3 Mad. 68. (2) (1898) I. L. R. 22 Mad. 299. 
Mr 20. s. (3) (891) L. R. 18 I. A. 73. 
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Civir Raot v. Bhikari Rao! (1) a Rule was issued calling upon the 
4006 opposite party to show cause why an order by a Subordinate Judge 
re dul Taher rejecting an application of the petitioner to file an award should not 


be set aside. It appeared that, upon the application being made, 
the opposite party filed a petition objecting to the filing of the 
Henderson ¥. petition upon, amongst other grounds falling within Sec. 521 of the 
Civil Procedure. The Subordinate Judge declined to determine the ®, 
validity of the objections raised, and summarily rejected the applica- 
tion. On the hearing of the Rule, a question was raised whether, 
when an application is made to a Court for filing a private award and 
objections to the validity of the award are raised in a verified written 
Statement and the objections are such as fall within Sec. 521 of the 
Code, the Court is bound to hold its hands and reject the application, 
or it is the duty of the Court to enquire into the validity and there- 
upon determine whether the award should be filed or not, and the 
question was referred to a Full Bench. 


v. 
Azmut Bibi, 








The majority of the Full Bench answered the first part of the 
question in the negative and the latter part in the affirmative. The 
question whether an appeal lay was not argued or decided, but 
Ghose J. who agreed with the majority of the Full Bench, in the 
course of his judgment, expressed an opinion that when the Court 
refuses to file an award, its order is not a decree and is not open 
to appeal, and he doubted whether in that case the proceeding could 
be regarded as a proceeding on a suit properly so called (pp. 229, 
230) In Mahomed Wahiduddin v. Hakiman (2), an application 
was made to the Subordinate Judge for filing an award made upon 

: a reference to arbitration without the intervention of the Court. 
On notice being issued, the opposite party appeared and objected 
to the award being filed on the ground that there had been no 
reference to arbitration by her as her signature had been fraudulently 
obtained to the agreement to refer. The Subordinate Judge rejected 
the application without determining the objection and without 
taking evidence of the truth of the allegations made. The peti- 
tioner thereupon moved the High Court under Sec. 622 of the 
Code and obtained a Rule. Upon the hearing of the Rule, the 
following question was referred to a Full Bench, namely: whether, 
when an application has been made under Section 525 of the Code 
and notice has been given to the parties to the alleged arbitration 
other than the applicant, the jurisdiction to order the awagd to be 
filed and to allow proceedings to be taken under it is taken away 


(1) (1893) I. L. R. 21 Calc. 213. ... Q2) (1898) I. L. R. 25 Calc. 737, 
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by a mere denial of the reference to the arbitration or objection 
to the validity of the reference. 


The Full Bench held that the jurisdiction of the Court to order 
an’award to be filed and to allow proceedings thereunder was not 
taken away by a mere denial of the reference to arbitration. It 

also held that the application must be treated as an appeal, and not 
"as an application under Sec. 622 of the Code. ‘This case is not 
perhaps directly in point because the question raised upon the 
application was not whether there were grounds such as are men- 
tioned in Secs. 520 and 521 for not filing the award but whether 
there was in fact an award. But the ratio decidendi of the majority 
of the Full Bench would seem to apply to the present case. In a 
more recent case, Ghulam Khan v. Muhammad Hassan (1), before 
the Privy Council, certain observations were made by the Judicial 
Committee which are we think binding upon us and practically con- 
clusive of the question under consideration. They observed :—‘ In 
cases falling under heads II and III (dealing with applications under 
Sec. 523 and Sec. 525 respectively), proceedings described as a suit 
and registered as such must be taken in order to bring the matter— 
the agreement to refer or the award, as the case may be—under the 
cognizance of the Court. This may or may not be a contested 
proceeding—cause may be shown against the application, and it 
would seem that the order made therein is a decree ‘within ‘the 
meaning of that expression as defined in the Civil Procedure Code.” 


Now although this particular point was not before it, the Judicial 
Committee made these observations because they said they found 
the decisions of the Indian Courts were so conflicting that they 
considered it might be useful to state generally the conclusions at 
which their Lordships had arrived on some of these disputed points 
which had been brought to their notice in the course of the argument. 
It appears to us therefore that the observations of the Judicial 
Committee may be treated as having all the weight of a considered 
decision, and that was the view which was taken by a Full Bench of 
the Madras High Court in Ponnusami Mudali v. Mandi Sundara (2), 
where in a case on all fours with the case before us, it was held 
that an order refusing to file an award and setting it aside on a 
ground mentioned in Sec. 521 of the Code was a decree, and that 
an appeal lay against the decree. The Full Bench overruled the 
earlier ease of Mana Vikrama v. Kristnan Nambudri (3). l 


(1) (1901) I. L. R. 29 Calc. 182. (2) (1903) I. L. R. 27 Mad. 255. 
(3) (1880) I. L. R..3 Mad. 68, 
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. We hold therefore that an appeal lay to the Subordinate Judge. 
But on behalf of the respondent it was objected that no Second appeal 


lies from the decision of the Subordinate Judge setting aside the 


order of the Munsiff and making a decree in accordance with the 
award, and reference was made to the terms of Sec. 588 of tne Code. 
The cases of Rughoobur Dyal v. Maina Koer (1), Pureshnath Dey 


v. Nobin Chunder Dutt (2) and the more recent case of Shyama”. 


Charan Pramanik v. Prolhad Durwan (3), are authorities for the 
contrary proposition that an appeal does lie in such a case. 


We see no sufficient reason for dissenting from these decisions 
and referring the matter to a Full Bench. On the merits we are of 
opinion that the decision of the Subordinate Judge was right. "The 
terms of the agreement between the parties, we think, provided for 
the contingency of one or more arbitrators being prevented by 
death from taking part in the deliberations of the arbitrators. . Not 
Honly was no objection taken in the present case to the arbitration 
proceeding after the death of the arbitrator, but the parties appeared 
before the remaining arbitrators and produced their witn esses before 
-them. The fact that the other arbitrator retired from the arbitration 
when he found that he was unable to agree with the decision come 
to by the remaining three, does not in our opinion amount to mis- 
conduct on his part. He had been present at all the meetings 
except the meeting when the award was signed. We think that the 
case of this arbitration was also met by the terms of the agreement 
to refer to arbitration. These terms are particularly wide. The 
parties appear to have intended that the decision of the majority 
should be binding, if the others for any reason failed to attend. 
The reason assigned by the arbitrator who retired was under the 
circumstances suflicient. We see no ground therefore for disturbing 
the decision of the Subordinate Judge. This disposes not only 
of the appeal but of the Rule which was obtained by the appellant 
to meet the possibility of the objection that no appeal lay to this 
Court being upheld. 


The result is that we dismiss the appeal and discharge the Rule. 
The appellant must pay the respondent's costs both in the appeal 
and the Rule. 

We assess the costs in the Rule at five gold mohurs. 


B. M. Appeal dismissed ; Rule discharged. 
. « 1 


(1) (1883) 12 C. L.R. (2) (1869) 1a W.R. 93. 
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Before Mr. Justice Harington and Mr. Justice Mookeryee. 


HAREK CHAND BABU AND OTHERS 
v. 
MAHARAJ DHIRAJ BIJOY CHAND MAHATAB AND oTHERS.* 


° Putnidar—Dispossession—Putni sale—Purchaser—Right to sue—Limitation 


aici (XV of 1877), Secs. 7, 9, Sch. II, Arts. 142, 144—Successive disability— , 


° Hindu widow—Adoption—Adopted son, when his right to sue accrues—Minor. 


If a putnidar is dispossessed by a trespasser of lands included within the 
putni which is subsequently sold under Reg. VIII of 1819 and purchased by 
the zemindar, the cause of action of the zemindar accrues on the date of sale, 
and limitation, as against him, runs from such date, and not from the date 
of the original dispossession of the putnidar. 


Per Harington $—In a case, where by virtue of a purchase under Reg. 
VIII of 1819, the zemindar, a minor Hindu widow, became entitled to sue in 
ejectment a trespasser who had unlawfully dispossessed the putnidar, and 
where such widow, before her right of action became barred by limitation, 
took a son in adoption, the adgpted son became clothed with all the rights 
which the adoptive mother had at the time of adoption, and could sue in 
ejectment at any time during his minority although more than twelve years 
might have elapsed from the date of the purchase at the putni sale. 


Per Mookerjee $—The title of a son adopted by a widow under authority 


from her husband, does not relate back to the death of the husband, and 
when the adoption has taken place, his fictitious birth in the uew family can- 
not be antedated. 


Bamandas v. Tarinee (1) and Raghunatha v. Brojo Kishore (2) followed, 
Tagore v. Tagore (3) explained. : 


The fiction that the adopted son was in existence at the death of the hus- 
band, can be used only for the purpose of determining the capacity of the 
adopted son to inherit or otherwise take from the person for or on behalf of 
whom he is adopted; the fiction cannot be applied for the purpose of entitling 
the adopted son to take the property as it stood at the moment of the death 
of the person to whom he is adopted, by ignoring the previous acts of the 
adoptive mother or other persons whose estate is divested by the adoption; 
nor can the fiction be applied so as to entitle the adopted son to come in 
among the heirs of the collateral relation subsequent to whose death the 
adoption has been effected. 

Bhubaneswari v. Nilkomal (4) and Faisuddin v. Tincowri (5) followed. 

À son adopted by a Hindu widow does not derive his right to sue from 

` or through his adoptive mother. When, therefore, a Hindu widow purchased 

* Appeal from Appellate Decree No. 2514 of 1002 against the decree of 
K. N. Roy, Esq., District Judge, Bankura, dated the 29th September 1902, con- 


firming that of Babu Sreenath Pal, Subordinate Judge, Bankura, dated the 
28th Augést, 1901. 


(1) (1858) 7 M. I. A, 169 (3) E L. R. I. A. Sup. 47. 
(a) (1876) L. R. 3 I. A. 154. (4) (1885) L. R. ra I, A. 137. 
1 (5) (1895) I. L. R. 22 Calc. 565. 
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Civil property at a putni sale, and became entitled to evict a trespasser who had 
EN dispossessed the putnidar and to sue in ejectment within 12 years from the 
1905 date of sale under Art. 144, Sch. Il of the Limitation Act, and subsequently 


Aun m 
Harek Chand Babu took a son in adoption, the adopted son was entitled to sue within 12 years 
SM from the date of adoption, or if an infant, within 3 years of the cessation 
Bijoy Chand xe 
Mahatab. of minority. ١ s 
Moronarain v. Balaji (1), Hari Vithal v. Waman Hari (2) and Sreeramulue 
v. Kristamma (3) followed. 





Sec. 9 of the Limitation Act has no application where the plaintiff who 
institutes the suit does not derive his right to sue from or through the person 
who was dispossessed. 

Semble :— Where there are several reversioners entitled successively under 
the Hindu Law to an estate held by a Hindu widow, no one such reversioner 
can rightly be held to claim through or derive his title from another, but he 
derives his title from the last full owner, and, therefore, although the right of 
the nearest reversioner for the time being to contest an alienation or an adop- 
tion by the widow may have become barred by limitation, this will not bar 
the similar rights of the subsequent reversioner. 


Govindo Pillai v. Thayammal (4), Abinash v. Harinath (5) and Bhagwanta 
v. Sakhi (6) followed. 


Appeal by the Defendants. 

Suit for declaration of title and recovery of possession. 

The material facts and arguments appear from the judgments. 
Mr. Dunne and Babu Surendra Nath Ghosal for the Appellants. 


Mr. Hill, Dr. Rash Behari, Ghose and Babus Amarendra Nath 
Chatterjee, Basanta Coomar Bose and Soroshi Charan Mitra for the 
Respondents. ۰ 
T od C. A. V. 
The following judgments were delivered :— 





Harington J.—The substantial question raised in this appeal 
is whether the plaintiffs suit is barred by limitation. The suit was 
brought on August 9th, 1900, on an allegation that the cause of action 
arose on May 16th 1887. The claim set up in the plaint was for 
possession of certain lands alleged to appertain to Mouzah Navangi. 
Navangi formed part of the Burdwan Raj Estate; after having been 
held in putni for many years, it was sold for arrears of rent under 
Reg. VIII of 1819, and purchased on May r4th 1887 by the late 
Maharani Bandeo Debi, the widow and heiress of the late Maharajah 


May, 22. 


of Burdwan. 5 
a (1894) I. L. R. 19 Bom. 809. (4) (1904) 14 Mad., L. J. 209; 
(2) (1900) 2 Bom. L. R. 411. I. L.'*R.'28 Mad. $7. 
(3) (1904) I-L. R. 26 Mad. 143. (5) (1904) I. L; R. 42 Calc. 62. 


(6) (1899) I. L. R. 22 All. 33. 
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The cause of action therefore accrued to that lady who then re- 
presented the Burdwan Raj Estate. 

She was a minor and therefore would, under section 7 of the 
Limitation Act have been entitled to a period not exceeding 3 years 


after attaining her majority in which to exercise her right to sue. . 


But before she attained her majority she adopted the plaintiff as 
son to her deceased husband and she died without, it is said, ever 
attaining her majority. Her adopted son the present plaintiff is 
still a minor, but the action is brought for him by his next friend. 


"For the appellant it is argued that the plaintiff cannot take 


` advantage of Sec. 7 of the Limitation Act because that section only 


provides that if a person entitled to institute a suit be at the time from 
which the period of limitation is to be reckoned a minor he may 
institute the suit within the same period after the disability has ceased 
as would otherwise have been allowed therefor in the 3rd column of 
the Second Schedule. Then follows a proviso limiting the extension 
to a period of 3 years. 

The plaintiff was adopted after May 1887 so at the time from 
which the period of limitation was to be reckoned he was not a 
"person entitled to institute a suit" for at that time he had no 
interest at all in the property of his adoptive family. The person 
then entitled to institute a suit was the Rani: time had begun to 
run against her: he cannot take advantage of the 3rd and 4th paras. 
of Sec. 7 because his interest is not that of legal representative of 
the deceased Rani but as heir to his adoptive father. 


I do not think the appellant’s contention is sound. 


Now as far back as May 1887 the defendants were holding the 
property on their own behalf, and the true owner the Rani who as 
heiress of the late Rajah represented the Burdwan Raj Estate was 
entitled to immediate possession. She was entitled to sue by her 
next friend or she was entitled to wait until she attained her 
majority and then under the provisions of Sec. 7 to bring her suit 


- within 3 years after the attainment of her majority. 


Instead of exercising these rights she adopted the plaintiff as 
son to her deceased husband. By this act she divested herself of 
all the rights she had as heiress of her deceased husband. She 
clothed the plaintiff with those rights. She was no longer entitled 
to sue to recover khas possession of any land forming a portion of 
the Butdwan Raj Estate: it was the plaintiff, who, on the act of 
adoption, became entitled to bring such suit not as representing 
the Rani but as filling the place which the Rani had filled up to the 
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Cıvıl adoption namely as representing the Burdwan Raj Estate in the 

1905 character of the heir of the last full owner 1. e. the Rajah. 
irt Is he entitled to the benefit of Sec. 7 of the Limitation Act? 1 

Harek Chand Babu ,., . 
5 think he is. 

Bijoy Chand ns i i . 
Mahatab. 3 In the T'agore case, the Judicial Committee of the Privy Council 
considered the position of an adopted son with respect to his power 


Hari : 
ae of taking a gift under a will, and they say that an adopted child", 


whether adopted during the lifetime of the adoptive father or 
after his death is in contemplation of law begotten by the father 
who adopts him, or for, or on whose behalf he is adopted. There 
is therefore high authority for the proposition that for certain 
purposes an adopted son may be regarded as having been in existence 
at the time of his adoptive father's death. 


If he be so regarded for the purpose of inheriting or receiving 
a gift, I see no reason why he should not be so regarded 
for the purpose of saving his right of suit under Sec. 7 of the 
Limitation Act with respect to the present cause of action. But 
I do not think that it is necessary to have recourse to that fic- 
tion of law to support the respondent’s case. The right to sue 
at the time of the plaintiff's adoption had' been neither exercised by 
the Rani nor had it become barred by limitation. It was a right 
which the Rani had in virtue of her position as heiress of the 
deceased Rajah, when she ceased to be such heiress, she ceased 
to have that right. In my opinion the plaintiff on adoption became 
clothed with all the rights which the Rani had at the time of adop- 
tion in her character as heiress to the deceased Rajah. He there- 
5 fore had the same right to sue as the Rani had up to the time of the 
adoption. The right vesting in the heir of the Maharajah under 
section 7 of the Limitation Act had never been determined. In my 
opinion the heir in the person of the adopted son is just as much 
entitled to the benefit of that section as the heiress in the person 
of the Rani was, until the adoption took place. 


For these reasons I hold that the suit is not barred by limitation 
and the appeal must be dismissed with costs. 


Mookerjee J.—This isan appeal on behalf of some of the 
defendants in an action for recovery of possession of immoveable 
property commenced against them on the gth August 1900 by the 
plainiiff respondent, the Maharaja of Burdwan. The plaintiff 
alleges that the land in dispute appertains to his Mouza Navangi, 
that the Mouza was in the possession of putnidars from the 2oth 
June 1838 to the r4th May 1887, when it was sold under Regula- 
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tion VIII of 1819, and purchased by Maharani Bandeo Debi, the CIVIL 
adoptive mother of the plaintiff, who at that time represented the 1908 
Burdwan Raj. It is further alleged that during the continuance of the insani 


Harek Chand Bab 
putni, the appellants had dispossessed the putnidar of the lands REM و‎ 


a. 
now in claim and that consequently the Maharani was unable to POT Me 
obtain possession after her purchase. The plaintiff was adopted 

“by the Maharani in August 1887 and’ at the time of the institu. “ree F. 
tion of the present suit was stil an infant; it was therefore 

` brought on his behalf by his next friend, Raja Bunbehari Kapur. 
The*defendants resisted the claim substantially on two grounds, 
namely, first that the land in dispute is a contiguous accretion 
to their Mouza Bhitsair, and secondly, that the claim is barred 
by limitation. The Courts below have found concurrently in favour 
ofthe plaintiff upon the question of title; they have also held 
that no question oflimitation arises because time runs from the 
date .of purchase at the putni sale on the 14th May 1887, and 
on that date, as also onthe date when the plaintiff was taken in 
adoption, the Maharani was a minor, so that since the purchase 
the property has been owned by two infants successively, 
namely, first by the Maharani and next, since the adoption, by the 
present Maharaja. In this view of the matter, the Courts below 
have made a decree in favour of the plaintiff, which is now 
challenged before us on one ground, namely, that the suit ought 
to be dismissed as barred by limitation. 








In support of his argument, the learned counsel for the 
appellants has contended that as the suit was instituted more 
than 12 years after the sale under Reg. VIII of 1819, it is 
barred under Art. 142 of Sch. II of the Limitation Act, because 
Sec. 7 of that Act which refers to the extension of time in the case 
of a minor plaintiff has no possible application to the circum- 
stances of the present case. The learned counsel for the respon- 
dent, on the other hand, has contended that Art. 144 of Sch. II of 
the Limitation Act is applicable, that the possession of the defen- 
dants became adverse to the plaintiff only on the date of his adop- 
tion, and that às ever since that date, he has been an infant, the 
claim is not barred by limitation. The question involved in the 
appeal is by no means free from difficulty, but upon a careful 
examination of the arguments addressed to us on both sides, as 
also of the authorities to which I shall presently refer, I must 
hold that the plaintiff is entitled to succeed. 


The first point which arises for consideration is as to the point 
of time at which the rights of an adopted son arise in the case of 
. s 
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an adoption by a widow after her husband’s death; in other 
words, do his rights relate, back to the death ofthe father when he 
may be considered as having been born? In my opinion, the title 
of a son adopted by a widow under authority from her husband, 
does not relate back to the death of the husband and that when the 
adoption has taken place, his fictitious birth in the new famiiy, 
cannot be antedated. I think this conclusion is fairly deducible 
from the decision of the Judicial Committee in the cases of 
Bamundoss vy. Tarinee (1), and Raghunatha v. Brojo Kishore (a). 
In the first of these cases, the question was raised whether a widow 
who had received an authority to adopt was thereby debarred from 
suing for her husband's estate in her own right, because by a fiction, 
she must be imagined to be a pregnant widow and could consequent- 
ly sue only on behalf of the son whom she was about to bring forth. 
The whole of the authorities on the subject were minutely examined 
in an elaborate judgment of the Sudder Court, Beng. S. D. A. 
(1850) p. 533, and it was held by a Full Bench, that although a son 
when adopted enters at once into the rights of a natural born son, 
his rights do not relate back to any earlier period. This view was 
affirmed by the Judicial Committee and is in accordance with a series 
of cases decided by the Bengal Sudder Court, mentioned in Morley’s 
Digest N. S. Vol. I. p. 186, including the cases of Kishenmanee v. 
Wodwunt (3), Ramkishen v. Srimutee (4), which are referred to in 
the judgment of the Sudder Court in Bamundoss v, Tarinee, and by 
the later cases of Doorga Soondree v. Goureepersaud (5), Sreenath v. 
Rutfunmalla (6), and Manikmulla v. Parbuttee (7). The same view 
has been followed by the High Court of Madras in Lakshmana v. 
Lakshmi(8), and by the High Court of Bombay in Lakshman v. Radha- 
bai (9). ‘This position is not inconsistent with the observation of the 
Judicial Committee in Zugore v. Tagore (10), where their Lordships 
observed as follows :—“ The Hindu Law recognises an adopted 
child, whether adopted by the father himself in his lifetime or by the’ 
person to whom he has given the power of adoption after his death 
from amongst those of his class, of one to stand in the place ofa 
child actually begotten by the father. In contemplation of law, 
such child is begotten by the father who adopts him, or for and on 
behalf of whom he is adopted. Such child may be provided for as 
a person whom the law recognises as in existence at the death of 


(1) (1858) 7. M. I. A. 169. (6) (1859) Beng. S. D. A. qa? 
(a) (1876) L. R. 3 I. A. 154. (7) Wd. Beng. S. D. A. 515. 
(3) (1823) 3 Mac. Sel. Rep. 228 (304). (8) (1881) I. L. R. 4 Mad. 160. 


4) (1824) 3 Mac. Sel. Rep. 367 ( ) (1887) I. L. R. 11 Bom 
6 (1856) Beng. S. Da iid mA eek LRL ‘A. Su Sup. mE 


Lun 
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the testator, or to whom, by way of exception, not by way of rule, 
it gives the capacity of inheriting or otherwise taking from the 
testator, as if he had existed at the time of the testator's death 
having been actually begotten by him."  'These observations must 
be,limited in their application to the purpose of determining the 
capacity of the adopted son to inherit or otherwise take from the 
a person for or on behalf of whom he isadopted. The application of 


_ the fiction cannot be extended for the purpose of entitling the 


adopted son to take the property as it stood at the moment of the 
death of the person to whom he is adopted; he cannot dispute the 
previous acts of the adoptive mother unless they were in excess of 
her legal powers as widow in possession, nor can he question the 


acts of a previous male holder in whom as a member of a joint. 


Mitakshara family, the property had vested as full owner and whose 
estate was divested by adoption; it is equally well settled that the 
fiction cannot be applied so as to entitle an adopted son to come in 
among the heirs of a collateral relation subsequent to whose death, 
the adoption has been effected; Bhubaneswari v. Nil Comul (1), 
Faizuddin v. Tincowri (2). I must hold accordingly that the rights 
of a son adopted by a widow after her husband's death do not relate 
back to a period earlier than the date of adoption. 


The next point which requires consideration is the effect of the 
sale under Reg. VIIL of r819. It is now well settled that a person 
who has held possession of property adversely against a putnidar, 
cannotsuccessfully set up such adverse possession against a person 
who has purchased the property at a sale under Reg. VIII of 1819 ; 
as against such a purchaser, the adverse possession commences 
from the date when the sale becomes final and conclusive ; WWomesh 
v. Raj Narain (3), Khantomont v. Bijoy Chand (4), id Nuffer 
Chandra v. Rajendra Lal (5). Inthe first of these cases, the prin- 
ciple which underlies this position was elaborately examined by Sir 
Barnes Peacock C. J., and it was pointed out that the cause of action 
of & purchaser of a tenure sold free from encumbrances accrues 
when he purchases it, because it is sold in the state in which it was 
created, and the purchaser is entitled to have it in the state in which 


` jt was created, notwithstanding any undertenure which may have 


been created by the defaulter, and notwithstanding any encroach- 

ments by trespassers upon the holders of such under-tenures ; the 

purchases has consequently a right to turn out under-tenants and is 
(1) (1885) L. R. 12 I. A. 197; (3) (1868) 10 W. R. 15. 


L. R. 12 Calc. 18. 9 (1892) 1. L. R. 19 Calc. 7 
(2) os I. L. R. 22 Calc. 565. (5) (1897) I. L. R. 25 Calc. 167. 
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also entitled to turn out persons who have encroached upon the 
defaulter. It is manifest therefore that the possession of the defend- 
ants appellants must be treated as having been adverse against the 
Maharaüi purchaser from the 14th May 1887, and as against the 
present Maharaja from the time of his adoption in August 1887. 


The third and last point which arises for consideration is whether 
the claim for recovery of possession is barred by limitation, by 
reason of the adverse possession ofthe appellants having extended 
for a longer periodthan twelve years from the date of the „Sale 
under Reg. VIII of 1819. It is clear that Art. 142 has no applica- 
tion to the case, because neither the plaintiff nor his adoptive 
mother was dispossessed or discontinued possession, while in 
possession of the property in suit. The article, therefore, which 
applies is Art. 144 which provides that a suit for possession of 
immoveable property not otherwise specially provided for, mus} 
be instituted within 12 years from the time when the possession 


of the defendant became adverse to the plaintiff, or reading this 


with the definition of the word ‘plaintiff’ in Sec. 3, within twelve 
years from the time when the possession of the defendant became 
adverse to any person from or through whom the plaintiff derives 
his right to sue. Now from what I have.already pointed out, it is 
clear that the plaintiff as an adopted son does not derive his right 
to sue from or through his adoptive mother; consequently the 
plaintiff is entitled to bring this suit within twelve years from the 
date of his adoption in August 1887. But as at that time he was 
admittedly an infant, he is entitled to sue at any time during his 
minority or within three years from the cessation of infancy, Jaga- 


dindra v. Hemanta Kumari (1), and as at the date the action was 


commenced, he was an infant, the suit has been brought amply 
within time. It has been contended, however, by the learned 
counsel for the defendants appellants that their adverse possession 
against the widow commenced on the 14th May 1887, that time 
having once begun to run, under Sec. 9 of the Limitation Act, it 
did not stop when by reason of the adoption the estate was divested 
from the widow and became vested in the adopted son, that con- 
sequently they are entitled to tack on their adverse possession 
against the widow to their adverse possession against the adopted 
son, and that the plaintiff respondent is not entitled to the benefit of 
either para. 1 or para. 3 of Sec. 7 of the Limitation Act—not of the 
first paragraph, because, at the time from which the limitation is to be 
reckoned, he was not a minor inasmuch as he was, in the eye 


(1) (1904) L. R, 31 I. A. 203. 
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of law, not in existence, and not the third paragraph, because 
though the widow was under disability as an infant, the plaintiff 
did not become her legal representative by her death. This argu- 
ment is ingenious, but in my opinion wholly unsound ; it involves 
the obvious falacy of regarding the plaintiff as the representative of 
hi$ adoptive mother, for the purpose of tacking together the adverse 
possession against each, but not a representative for the purpose of 
extension of time on the ground of legal disability. ‘To put the 
matter in another way, section 9 has no application in a case like 
the epresent where the plaintiff who institutes the suit, does not 
derive his right to sue from or through the person who was dis- 
possessed. This is well illustrated by the cases of ZAagz:an/a v. 
Sukhi, (1) Govinda Pillai v. Thayammal (2) Abinash Chandra 
v. Harinath, (3) in which it has been held that where there are 
several reversioners entitled successively under the Hindu law to 
an estate held by a Hindu widow, no one such  reversioner can 
rightly be held to claim through or derive his title from another, 
but he derives his title from the last full owner, and, therefore, 
alhough the right of the nearest reversioner for the time being 
to contest an alienation or an adoption by the widow may have 
become barred by limitation against him, this will not bar the 
similar rights of the subsequent reversioner; in other words, 
the ‘right of any reversioner to sue for a declaration cannot 
accrue before he is born, and, if therefore, he is an infant at the 
date of the alienation or is born subsequently, he is entitled to the 
benefit of section 7 of the Limitation Act; the only reasonable 
construction to be put upon that section is that the words “ period 
of limitation” mentioned therein signify the period of limitation 
for the suit which the plaintif or some one through whom he 
claims is entitled to institute. I must hold accordingly that the 
title of the plaintiff accrued when he was adopted, and, that the 
present action, commenced during his infancy, is not barred, as 
he is entitled to the benefit of section 7 of the Limitation Act 
and is not affected by the adverse possession against his adop- 
tive mother. The view I take is supported by the decision of 
the High Court of Bombay in two recent cases, Moro Narayan 


' v. Balaji (4) and Hart Vithal v. Waman Hari (5). In the first of 


these cases, it was held that where a childless Hindu widow, in 
possession of her husband's property, had unlawfully alienated a 


(1) (1899) I. L. R. 22 All. 33. (4) (1894) I. L. R. 19 Bom. 809. 
(2) (1904) 14 Mad L. J. 209; I. L. R, 28 Mad. 57. 
(3) (1904) I. L. R. 32 Calc. 62. (5) (1900) 2 Bom. L. R. 411. 
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CiviL portion in 1368 and twenty years later taken a son in adoption, a suit 
1905 brought by the adopted son in 1890 to recover the property, was not 

‘wer ye * a . 5 . 0 
Harek Chand Babu barred by limitation ; this conclusion was founded on the ground 
20$. that the possession of the defendants did not become adverse to the 
Sud plaintiff until he became entitled to possession of the property upon 
his adoption, and, as he did not derive his right to sue from or 

Mookerjee ¥. 


through his adoptive mother, he was not affected by the adverse*, 
possession against her. Mr. Justice Farran pointed out that if the 
plaintiff, instead of being the adopted son, had been a reversion- 
ary heir, he would undoubtedly have been not affected by the 
adverse possession against the widow, and added that it would be 
a strange anomaly if the right of a defendant to retain the 
property of a Hindu husband, wrongfully wrested from his widow, 
should depend upon whether the husband is eventually succeeded 
after the widow by an adopted son or by a collateral heir. It will 
be observed that in this case, the widow was in possession, and made . 
an unlawful alienation of the property. In the second case, however, 
the widow was out of possession, and, the property was held ad- 
versely to her by a transferee from her mother-in-law who had no 
title to or authority to deal with the property; Sir Lawrence 
Jenkins C. J. held that the distinction was immaterial, and adopt- 
ing the principle of the earlier case decided that limitation does not 
commence to run against an adopted son until the date of his adop- 
tion, and his rights to the ancestral property are unaffected by posses- 
sion adverse to the adoptive mother. The first of these cases was 
followed by the learned Judges of the Madras High Court in the case 
. of Sreeramulu v. Kristamma, (1), where Mr. Justice Bhasyam Ayyan- 
ger observed that if the widow does not represent the inheritance for 
purposes of limitation as against the reversionary heirs of her hus- 
band, it would be unreasonable to hold that it would be otherwise 
as against a son adopted by her, when he claims under his adoptive 
father. These cases, it may be noticed, go much further than is neces- 
sary for the purposes of the case before me, because in each of them, 
the title of the adoptive mother had been extinguished by adverse 
possession before the adoption, whereas here the adverse posses- 
‘sion against the widow had lasted for a few months only during her 
minority. 

The result, therefore, is that the only ground upon which the 
decision of the District Judge has been challenged, cannot be success- 
fully maintained and the appeal must be dismissed with costs. 

B. M. Appeal dismissed. 
(1) > (1902) I. L. R, 26 Mad. 143. 
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Before Mr. Justice Rampini and Mr. Fustice Casperss. 
SUNDARI LETANI 


2 


PITAMBARI LETANI* 


e Hindu daughter—Conversion to Mahomedanism—Marriage with a mahome- 
"dan while Hindu husband alive-—Freedom of Religion Act (XXI of 1850)— 
Children—Illegitimate—Unchaste daughter—Hindu Law—Divorce. 

When a married daughter of a Hindu who has abjured her religion, be- 
came ‘a Mahomedan and during the life time of her Hindu husband, contrac- 
ted a nika marriage with a Musalman and has children by him, such children 
are illegitimate, and she is in the position of an unchaste daughter and is not 
entitled to inherit according to Hindu Law the property of her Hindu father. 

Dhan Bibi v. Lalon Bibi (1) and Ramananda v. Raikishori (2) followed. 

The provisions of Act X XI of 1850 do not apply to such a case and cannot 

save her right of inheritance. 

Bhagwant Singh v Kallu (3) distinguished, 

According to Hindu Law, there can be no divorce except by custom. 


Appeal by Defendant No. 1. 
Suit for declaration of title and recovery of possession. 


The material facts and arguments appear from the judgment. 

Babu Mohendra Nath Roy (Babu Krishna Prosad Sarbadhikary 
with him) for the Appellant. 

Mr. B. C. Seal for the Respondent. / 


/ 


! C. A. V. 
The judgment of the Court was delivered by 


Rampini J.—The facts of this case are that the plaintiff Pitam- 
bari Letani, altas Islam Bibi sues to establish her title to, and to re- 
cover possession of, a rd share of her father's property. Her right 
to succeed is denied by her sisters, the defendants, on the ground of 
her having renounced the Hindu religion and become a Mahomedan, 
and of her having a Hindu husband still living, notwithstanding 
which fact she has contracted a níka marriage with a Mahomedan 
and has had several children by him. The plaintiff, however, relies 
on Act XXI of 1850, which provides that “so much of any law or 
usage as inflicts on any person forfeiture of right or property or 
may be held in any way to impair or affect any rights of inheritance 

*Appeal from Appellate Decree No. 2785 of 1903 against the decree of 
of S. J. Douglas Esq. District Judge, Birbhum dated the 20th August, 1903 
affirming that of Babu Mohour Lal Dey, Munsiff, Rampurhat, dated the 27th 
March 1903. 


(1) (1900) I, L. R. 27 Calc. 8o1. (a) (1894) I. L. R. 22 Calc. 347. 
(3) (1888) I. L. R. 11 All. 100. 
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by reason of his or her renouncing or having been excluded from 
the communion of any religion or being deprived of caste shall 
cease to be enforced." 

Both the lower Courts have allowed the plaintiff’s claim and given 
hera decree. The Judge of the Court of first instance, it may be 
noted, is a Hindu gentleman, but he has based his decision on a 
ruling of the Allahabad High Court, Bhagwant Singh v. Kullu (1). 

The defendant No. 1 appeals and on her behalf it has been 
urged : (1) that although, if the plaintiff had succeeded to her father's 
property, she could not have been deprived of it, yetas she is* now 
in the position of an unchaste daughter and of a daughter who 
cannot have a Hindu son, who can offer oblations to her father, she 
cannot now inherit his estate according to Hindu Law; and (2) 
that the Judge is wrong in holding thatthe issues of her marriage 
with a Mahomedan are legitimate. | 

With ‘regard to the latter argument, we would say that it is 
difficult to see how the issue of the plaintiff's marriage with a 
Mahomedan can be held to be legitimate. Her Hindu husband is 
still living. He has abandoned but not divorced her,—and according 
to Hindu law, there can be no divorce except by custom. No 
ceremony of divorce of her first husband, even in conformity with 
the rites of. Mahomedan Law, is said to have been performed. Her 
children are therefore, illegitimate. See Dhan Bibi v. Lalon Bibi (2). 

If this be so, then she is in the position of an unchaste daughter, 
who cannot inherit according to Hindu Law, Ramananda v Rai- 
kiskori Barmani(3). The provisions of Act XXI of 1850 cannot 
save her right of inheritance, because she has not lost her right by 
reason of her renouncing or being excluded from the Hindu com- 
munion. 

In this view of the case, it is unnecessary to consider the plea of 
the appellant that the plaintiff cannot have a son who can offer 
oblations to his father. 

The case of Bhagwant Singh v. Kallu, (1) would not seem to 
be any authority in favour of the plaintiff in this case because we 
do not hold that the plaintiff is disqualified from inheriting by 
reason of change of religion, but merely because she has put her-; 
self in a position in which she cannot according to Hindu Law 
inherit a share in her farther's property. 

We, therefore, allow this appeal with costs. 


B. M. A ppeal allowed. 


(1) (1888) I. L. R. 11 All. 100. (2) (1900) I. L. R. 27 Calc, 801. 
(3) (1894) I. L. R. 22 Calc. 347. 
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— Before Mr. Fustice Harington and Mr. Fustice Mookerjee. 


RAMDHON DEY AND OTHERS 
5 


SURJA NARAIN MUKHOPADHYA AND OTHERS.* 


"Bengal Tenancy Act (VIII of 1885), Sec. 167—Incumbrance, annulment of — 
Application—Notice issued by Deputy Collector, if valid. 
1 Under Sec. 167 ofthe Bengal Tenancy Act, the application by a purchaser 
for the issue of a notice to annul incumbrances is to be made to the Collector 
and by Subesec (3), it is the Collector who must issue the notice on the 
incumDrancer. ' l 

Where, therefore, the application was made to the Deputy Collector 
who was not shown to be then acting for the Collector and the notice 
was ‘issued by him though his action was subsequently approved by the 
Collector, after the lapse of the time limited by Sec. 167, namely, one year 
from the date of sale, the notice was not a legal notice under the provisions 
of Sec. 167 and was invalid and the incumbrance was not annulled. 

Mohabut Singh v. Umahil Fatima (1) followed. 

Appeal by the Defendants Nos. 1, 4, 5 and 7. 

Suit for recovery of khas possession by annulling incum- 
brance. 

The material facts and arguments appear from the judgment. 

Babu Digambar Chatterjee for the Appellant. 

Babu Nalini Ranjan Chatterjee for the Respondent. 


The judgment of the Court was delivered by 


Harington J.—This is an appeal against the judgment of the 
Subordinate Judge who reversed the decision of the Munsiff. 

The defendants Nos. 1, 4, 5 and 7 are appellants in this Court. 
The suit which was brought against them was to annul their interest 
in certain tenures and for khas possession of certain lands, which 
had been purchased in execution of rent-decrees. Notice had been 
served on the present defendants under section 167 of the Bengal 
Tenancy Act. 1 

The objections that are taken by the learned vakil for the 
appellants are three in number. 

With regard to the first objection, it related to the sale of dag 
No. 10, and it was an objection which was not taken in either of the 
Courts below, and it does not appear in the grounds of appeal to 
this Court. Under those circumstances we decline to go into it. 

*Appeal from Appellate Decree No. 1065 of 1902 against the decree of 


Babu Srinath Pal, Subordinate Judge, Bankura, dated 25th  Ja2uary 1902, 
reversing that. of Babu Jogendra Nath Ghose, Munsiff, Bankura, dated the 


19th January, 1901. 
(1) (1900) I. L. R. 28 Calc. 66. 
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The second objection taken was that the notice under section 167 
of the Bengal Tenancy Act was illegal and insufficient. That 
objection appears to us to be one of substance. Under section 167 
of the Bengal Tenancy Act, the application by a purchaser for the 
issue of a notice to annul incumbrances is to be made to the Collec- 
tor, and by subsection (3), it is the Collector who causes the notice 
to be served on the incumbrancers. In this case it appears front, 
the order-sheet that the notice was issued not by the Collector but by 
the Deputy Collector; and it has been held in this Court in the 
case of Mohabut Singh v. Umahil Fatima (1), that the Beputy 
Collector has no powerto issue notice under section 167 which by 
the express terms of that section must be issued by the Cellector. 
We agree with the decision in that case and are of opinion that the 
Collector is the person who must issue the notice under section 7 
Now for the respondent it is argued that the application was made 
to the Collector and the issue of the notice was done by the Deputy 
Collector for the Collector, the Deputy Collector being in charge. 
The answer to that is that the order-sheet shows that the application 
was made to the Deputy Collector, because it is the Deputy Collector 
who signs all the orders which were made on the presentation of 
this application. Further it is clear that as long ago as July 1897 
the question as to the jurisdiction to issue this order was raised, 
because it was brought to the notice of the Collector, that the Deputy 
Collector had made the order under section 167 of the Bengal 
Tenancy Act which he had no jurisdiction to make, and the matter 
was placed before the Collector for orders, and the order made 
therein was that the order of the Deputy Collector should be 
approved. One would have expected that under the circum- 
stances the Deputy Collector's order would have been set aside and a 
fresh order made by the Collector: But it appears there was good 
reason for not taking that course, because the time limited by 
section 167 of the Bengal Tenancy Act is one year from the date of 
sale, and it appears that the Collector’s approval of the Deputy 
Collector's order was after the expiry of one year from the date of 
sale and therefore it was too late to make fresh application to the 
Collector, and to get a fresh notice issued under section 167 of the 
Bengal Tenancy Act. 

We think therefore that this notice was not a legal notice under 


‘the provision of section 167, and the appellants’ objection founded on 


that is a sound one. 
The appellants took another objection to the service of the 


(1) (1900) I. L. R. 28 Calc. 66. 
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notice, namely, that the service on the defendant No.1 was not 
sufficient, but itis not necessary for us to express any opinion as to 
that point, because our view on the second objection is sufficient to 
dispose of the appeal. 

There was one objection we ought to notice. The respondent 
contended that this point was not taken in the lower appellate Court. 
It perhaps does not appear as clearly from the judgment of the 
lower appellate Court, as one would desire, that it was taken, but 
we are of opinion that it was, for the simple reason that the order- 
sheet was produced and putin in the lower Appellate Court and that 
objection is the only one on which the production of the order sheet 
would be material; we think this point was raised in the lower 
appellate Court. 

The appeal therefore must be allowed. The decree of the 
lower appellate Court must be setaside and that of the first Court 
restored. 

The appellants are entitled to their costs. 


B. M. Appeal allowed. 


CRIMINAL REVISION. 


Before Mr. Justice Pargiter and Mr. Justice Woodroffe. 
PRAKASH CHANDRA SARKAR 


7. 
EMPEROR.* ١ 


False evidence, giving—Penal Code (Act XLV of 1860) Sec. 193—Prosecu- 
tion, duty of— False statements—Knomledge—High Court, power of —Revision.— 
Fustice, interests of-—LEvidence. 

In a charge, under Sec. 193 I. P. Code, of intentionally giving false 
evidence, the prosecution is bound to prove affirmatively by clear and positive 
evidence that the statement made by the accused is false and was made by 
him with the knowledge that it was false. 

In this case the evidence having failed to establish that, the High Court, 
as a Court of revision, interfered in the interests of justice. 

Application by the accused, Prakash Chandra Sarkar. 

The accused was convicted by the Deputy Magistrate of Gya 
under Sec. 193 I. P. Code and sentenced to be detained in the 
custody of the Court till rising and fined Rs. 500 or in default to be 
rigorously imprisoned for 3 months. That order was on appeal 
confirmed by the Sessions Judge of Patna. 

* Criminal Revision No. 159 of 1905 against an order of T. W. Richardson, 


Esq, Sessions Judge of Patna, dated the 1ath December 1904, affirming the 


dp uds of Moulvie Shamsuddin Hyder, Deputy Magistrate, Gya, dated the 
rath September 1904. : 
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The facts of the case appear from the judgments. 

Mr. Fackson with Babus Atulya Charan Bose and Surendra 
Krishna Dutt for the Petitioner. ۰ 
Mr. Douglas While (Deputy Legal Remembrancer) for the 
Crown. | | d 

The following judgments were delivered :— 

Pargiter J.—The applicant Prakash Chandra Sircar has been 
convicted ` by the Deputy Magistrate of -having given false evidence 
in the deposition made by the applicant before the Sessions 
Judge of Gya onthe znd November 1903 and the" conviction and 
sentence were upheld by the Sessions Judge of Patna to whom the 
hearing of the appeal was transferred. 

On application made to this Court, our learned predecessors 
the Hon'ble Mr. Justice Henderson and the Hon’ble .Mr. Justice 
Geidt granted a Rule calling on the District Magistrate of Gya to 
show cause why the conviction and sentence should not -be set 
aside on the ground that the conviction is not warranted by the 


* 


. evidence. 


The whole of the evidence has been placed before us by the 


-learned counsel who appears for the applicant. It has been con- 


tended by the learned Deputy Legal Remembrancer who appears 
on behalf of the Crown, that we are not precluded altogether by 
the terms in which the Rule has been drawn up inasmuch as it 
was granted expar/e and Government had no opportunity of re- 
plying to the case put forward at that time ; and hence that, if on 
the case as now placed before us by both parties, we should think 
that no point of law arises, we ought not, following the 'rulings of 
this Court and special the ruling in eskab Chunder Roy v. 
Akhil Mety (1) to interfere with the decision of the lower Appellate 
Court. 

Without, however, going into that point, we are not satisfied 
upon the evidence that this conviction is correct and we think 
that in the interests of justice we should interfere in this case. 

The charge alleged against this applicant is that two statements 
which he made before the Sessions Judge on the 2nd November 1903 
were false, and the facts out of which the case arises are these. 
The applicant is a pleader practising in Gya and was engaged in 
the execution of a decree obtained by his uncle Norendro Nath 
Das against the judgment-debtor Kishen Lal Kborkhonka; on 
the 26th of September two peons Buldeo Sing and Buldeo Sahay 
were sent to attach the judgment-debtors moveables, but they 


(1) (1895) I. L. R. 22 Calc. 998. 
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came back without making any attachment, and said that they had 
found the judgment-debtor's door locked. On the applicant's side 
it is alleged that the peons behaved dishonestly, that they first ex- 
torted some money from the identifier Kishwar Singh and on 
reaching the judgment-debtor’s house they took a bribe from the 
judgment-debtor, in order to make a false return that the attachment 


° could not be make. When they returned to the applicant there was 


a heated discussion about this matter and it was in describing 
to the Sessions Judge what took place then that the false statements 
alleged were made. ‘The gist of the false staetments charged, is 
that when the applicant charged them with dishonesty and extortion 
they admitted their guilt in his presence. 

Now, the only evidence to prove that these statements are false 
and that, these two peons did not admit their guilt, is the evidence 
of the two peons themselves, and speaking for myself, I cannot 
say that any of the evidence given either by the witnesses for the 
prosecution or by the witnesses for the defence, strikes me , as 
altogether trustworthy. Ido not think that the story given by the 
peons can be relied on implicitly. That being so, the proof of the 
falsity of the, alleged statements must fail; and there does not 
seem to be anything in the collateral evidence that has been adduced, 
such as the application or the affivadit, or the letter which the 
applicant made at that time, which adds materially to the strength 
ofthe peons' evidence. As the prosecution, therefore, has failed 
to prove that these statements made by the applicant were false 
and were made by him before the Judge knowing them to be false, 
the prosecution fails and the accused must be considered innocent. 

We therefore set aside the conviction and sentence and acquit 
the applicant. 

The fine, if paid, will be refunded. E 

Woodroffe J.—1 agree that the conviction and sentence should 
be set aside and that the fine, if paid, should be refunded. 

In.my opinion, not merely has the prosecution failed to prove 
their case against the accused but the. latter has made out his 
defence. 

The case for the prosecution practically rests upon the evidence 
of the peons and of the judgment-debtor both of whom are of course 
interested to deny the charges made against them. 1 am not satis- 
fied with the evidence which these persons have given. The 
judgment-debtor who has been called to support the case for the 
prosecution and to prove that his house was shut up as stated by 


the peons in their evidence, is an indebted and apparently impecu- 
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nious Gya/ who admits that he is at Gya during the pilgrimage 
season which upon the evidence appears to have commenced. His 
evidence however is that he was not in Gya at the time. There is 
further the evidence, which has been called for the defence, of the 
witness Debendra Nath Banerjee who has been a pleader for 19 
years and a Public Prosecutor for 4 years and whose evidence I 
accept. According to his evidence, the judgment-debtor, was in ' 
Gya at the time when the witness was visited by Hurryhur Dhari a 
client of his. He swears that before Hurryhur Dhari's departure 
which was on a Friday following 22nd September 1902, he saw*the 
judgment-debtor in Gya. It appears to me that the case for the 
defence is very strongly corroborated by the fact that so far back as 
September 1902, the accused went and saw the Munsiff with respect 
to the matter of which he complained and in which the peons were 
concerned and also wrote to the District Judge with reference 
thereto. 

It is quite true, as the learned Sessions Judge has pointed out 
that there is no express mention in this letter of any question of 
bribery or admissson of guilt; but that that charge was made is 
proved out of the mouth of the witness for the prosecution, the 
peon Baldeo Singh, who admits that at the interview which took 
place after the return from the alleged attempt to execute the warrant 
of attachment, he and his fellow peon were charged by the accused 
with bribery. Both the peons admit that the accused was very 
angry at the time. It is further admitted by Baldeo Singh that when 
the accused charged them with bribery, he and his companion said 
nothing. That is the evidence for the prosecution itself. In my 
opinion the facts deposed to in that evidence justified the accused in 
believing that the peons admitted their guilt. If such admission was 
by silence only, it would have been more proper that the accused 
should have stated the facts instead of his inference from them. 
There would however have been in the present case nothing crimi- 
nally wrong in the statement as made by him. But besides the 
evidence of the peons there is the statement of the accused in this 
case and the evidence of the witness Ulfur who has been called for 
the defence that the peons did make statements admitting their guilt 
in which case the accused merely stated the facts. I see no reason 
to disbelieve the explanation given by the accused which I accept as 
a true statement of the facts, supported as it is, by the probabilities 
and admitted facts of the case, by some of the evidence of the pro- 
secution witnesses and by the evidence of those who have been 
called for the defence. 

W. N. M.: H. P. C. Rule made absolute ; conviction set aside. 


Vor. II.] HIGH COURT. 


CRIMINAL REFERENCE. 


Before Mr. Fustice Mookerjee and Mr. Justice Caspersa. 


HAIDAR ALI 
v. 
f ABRU MIA.* 


Defamation—False evidence—Voluntary statement of witnes—Malice— 
Irrelevant— Witness if protected—Privilege—Penal Code (Act XLV of 1860), 
Sec. 500—Evidence Act (I af 1872), Sec. 132. 

, A statement made by a witness under examination, wholly irrelevant to the 
matter of enquiry, uncalled for by any question put to him and introduced by 
‘him maliciously for his own purposes, is not privileged. 

Woolfun Bibi v. Sesarat Sheikh (1) explained and distinguished. 

Queen-Empress v. Babaji (2), Queen-Empress v. Balkrishua Vithal (3), 
Manjaya v. Ses?a Shetti (4), dissented from. 

Moher Sheikh v. Queen-Empress (5) followed. 

The proviso to section 132 of the Evidence Act does not apply to jvoluntary 


statements. 


Moher Sheikh v. Queen-Empress (3) referred to. 


Reference by the Deputy Commissioner of Cachar recom- 
mending to revise an order made by the Extra Assistant 
Commissioner of Silchar convicting Abru Mia, the accused, 
under Sec. 500 of the Penal Code and sentencing him to pay 
a fine of Rs. 50 or in default to undergo simple imprisonment 
for one month. 


The facts of the case material to this report appear from 
the following extract from the Order of Reference. 


“The facts of the case are that the applicant in case (i) made a 
statement in course of his cross-examination in a Criminal case in 
which he was the complainant and the opposite party (Haidar Ali) 
the accused, to the effect that Haidar admitted before a Panchaiyat 
that he had been beaten with a wooden shoe by one Kanoo. From 
this statement which is said to have been defamatory the case (ii) 
arose. 


* Criminal Reference No. 97 of 1905 made by Capt. W. M. Kennedy, 
Officiating Deputy Commissioner of Cachar on the 26th Aprial 1905 against an 
order of Babu Gopal Chandra Dass, Extra-Assistant Commissioner of Sildhar. 
dated the 14th March 1905. 


(1) (1899) I. L. R. 27 Calc. 262. (3) (1893) I. L. R. 17 Bom. 573. 
(2) (1892) I. L. R. 17 Bom, 127. (4) (1888) I. L. R. 11 Bom. 477. 


(5) (1893) I. L. R. 21 Calc. 39a. 
(i) Revision Case No. 1 (and qr.) of 1905 Adrumia v. Haidar Mia. 
- (ii) Case No. 1210 C of 1904—Haidtr Ali v. Abru Mia, 
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The case (ii) was instituted by the opposite party, Haidar before 
Babu Gopal Chandra Das, Extra Assistant Commissioner, Magistrate 
of the first class, who found that the said statement was voluntary, 
made by the applicant with the object of harming the requtation 
of the opposite party and to lower him in the public estimation and 
that the allegation was false and accordingly convicted him on the 
14th March 1905 under Sec. 500 I. P. C. and sentenced him to pay a 
fine of Rs. 50, in default to undergo simple imprisonment for one ' 
month. 

No one appeared on this Reference. 

The judgment of the Court was as follows :— . 

The question before us in revision is whether the applicant, 
Abru Mia, was properly convicted under Section 500 of the Penal 
Code. 

The facts found are these. In a case concerning false weights in 
which one Haidar Ali was the accused, the applicant, (who was the 
complainant) deposed as a witness. He was asked 1. whether he 
knew one Kanu, 2. whether Haidar Ali had had any quarrel with 
Kanu, and 3. whether Kanu had asked pardon of Haidar Ali in a 
panchayat. The convicting Magistrate goes on to say :—“the 
alleged objectionable statement was apparently made in continuation 
of the 3rd question and not in answer to any put by the pleader 
cross-examining him.” The statement so made was— "Accused 
(Haidar Ali) admitted in the panchayat that Kanu beat him with a 
wooden shoe." This was a false and very defamatory statement. 
There was no panchayat. Thus, the applicant has been convicted 
under Section 500 I. P. Code. 

We are not disposed to interfere in this matter. The ruling in 
Woolfun Bibi v. Jesarat Sheikh (1), is no doubt in favour of the 
contention that Abru Mia should have been prosecuted for giving 
false evidence, and not for the offence of defamation. But that case 
makes no reference to section 132 of the Evidence Act, the provisó 
to which has been construed, in Moher Sheikh v. Queen- Empress (2), 
to be not applicable to voluntary statements. On the other hand 
some Bombay and Madras authorities, for instance Queen Empress 5 
Babaji (3), Queen-Empress v. Balkrishna Vithal (4), Manjaya v. 
Sesha Shelli (5), go very much further than the above first-cited 
ruling, and apply the English rule of protection against indictment 
for defamation, to witnesses in this country. But that rule is stated in 
Odgers’ work on Libel and Slander to be subject to certain qualifica- 


(1) (1899) I. L. R. 27 Calc. 262. (3) (1892) I. L. R. x 
. L. R. 17 Bom. 127. 
(2) (1893, I. L. R. ar Calc. 392. (4) (1393) I. L, R. 17 B 7 
(s) (888) T, L, R, rr Madj4z, — ^ O 373: 
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tions. “A remark made by a witness in the box wholly irrelevant to 
the matter of enquiry, uncalled for by any question of counsel, and 
introduced by the witness maliciously for his own purposes, would 
not be privileged " (p. 227). 

. We think that even according to the above rule, as limited, Abru 
Mia has been rightly convicted. His voluntary statement as to shoe- 
ebeating was not relevant to the issue whether Haidar Ali was found 
to.be in possession of false weights. It was not elicited by the 
pleader putting questions to Abru Mia. Again, it is perfectly clear, 
from the judgment of the Magistrate, that Abru Mia was actuated by 
malicious motives against Haidar Ali who is a wholesale dealer in 
the agar, against whom the retail sellers have combined. Then, the 
case of Moher Sheik v. Queen-Empress n is directly in pones and 
we follow that authority. 

We, therefore, decline to interfere. Let the papers be returned. 


M. N. M. Reference discharged. 


(1) (1893) I. L. R. 21 Calc. 392. 


APPELLATE CIVIL. 


Before Mr. Justice Mitra, Mr. Justice Pargiter and Mr. Justice 
Woodroffe. 


RAJA NARENDRA LAL KHAN. 
v. 
JOGI HARI AND ANOTHER * 


Chaukidari Chakran lands—Resumption and transfer—Act VI (B. C) 
of 1870, sections 46— 51, 58—ó1:i and 64—Limitation Act ( XV of 1877) 
Sch. II. Art 14.—Presumption of fact—Evidence Act (I of 1872), Sec. 114. 
—Burden of $roof.—3 urisdiction of Civil Court. 

Per Mitra and Woodroffe y Y.—When the plaintiff sues for the recovery of 
possession of land on the allegation that the land is Chaukidari Chakran land 
and lies within his zemindari and the Collector has transferred the same to 
him, he is bound in the first instance to prove so much of his cáse as has been 
denied or has not been admitted by the defendant. 

It being found that the land was not Chaukidari Chakran land and did not 
lie within the zemindari of the plaintiff, any transfer made by the Collector, in 
his favour under section 50 of the Act, ‘is not authorised by the Statute and 
does not confer any title on him. 


*Appeal from Appellate Decree No. 565 of 1903 against the decree of Babu 
Mahim Chandra Ghose, Subordinate Judge, Midnapore, dated the 28th 


January 1903, affirming the decision ot Babu Basanta Kumar Ghose, Monsin, 
idnapore, dated, the '5th June 1902. . . Š 
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An order passed without jurisdiction need not be set aside and Art. F4 
of the Limitation Act, Sch. II does not apply to such a case. 


An order of the Collector under section 50 is of the nature of a vesting 
order and is not an order contemplated by the Limitation Act, Sch. II, Art. 14 
and does not require to be set aside, specially at the instance of one who was 
not a party to it. i M 


Such a party has no cause of action until his possession has been — 
. . . >» e 


Art. 14 cannot be invoked against a defendant defending his possession 
unless the iaw makes the order final by reason of its not being cqntestád 
within the specified time. The mere fact that the Collector has made thé 
transfer does not raise any presumption that the land was Chaukidari 
Chakran land and that the Collector acted within the Statute. Section 114 
of the Evidence Act has no application to such a case. . | ' E 


Bijoy Chand Mahatab v, Kristo Mohini Dasi (1), SpE v. The Secre- 
fary of State (2) followed. - 


Per "Pargiter F. Contra.—Under section 114 of the Evidence Act there is a 


. presumption that the resumption was made legally, and by section 61 of the 


Chaukidari Act the resumption is final. 


The objection that the order of the Collector was illegal as the Collector had 
come to a wrong decision regarding the estate in which the land lay, is not 
valid as it is a question merely of an error in the agesin of the Collector 


- 


and not a question of jurisdiction. 


The defendant had, his remedy by a suit to set. aside the order. of the Col- 
lector. Under article 14 and section 28 of the Limitation Act, the defen- 
dant's title has ceased to exist, and he cannot set it up in defence. 


The Civil Court had no jurisdiction to go into the question of the re- 
sumption and the.transfer. SU 


The burden of proof lay on the defendant to show that the transfer which 
was admittedly made by the Collector under the Act and which must be pre- 
sumed to have been made rightly, was illegal. 


Appeal by the Plaintiff. 
Suit for khas possession on declaration of title. 


The facts and arguments appear fully from the judgments. 
Babu Shiba Prasanna Bhattacharya for the Appellant. 
Babu Brajalal Chakravarti for the Respondent. 


C. A. V. 

The case was first heard by Pargiter and Woodroffe JJ., 
who having differed in opinion, it was referred to Mitra J. 
who agreed with Woodroffe J. ش‎ 

The following judgments were delivered :— 

(1) (1894) I. L. R. a1 Cal. 626, (2). (1909) I. L. R. a4 Bom; 435. ~- 


- 


] 


با 


VoL. IL] -.^ ` HIGH COURT. ` 


- "Pargiter J.—This suit relates to four bighas of land which 
were held -by -the first defendant who was a Chaukidar. The Gov- 
ernment resumed this. land under section 6r in Part II of 
the Chaukidari- Act ( VI of 1870 B.C.) as being Chaukidari Cha- 
kran, and transferred it to the plaintif, according to section 48 of 
the Act, because it lay within his estate Midnapore, No. 1934. 


, This Chaukidar defendant, however, continued to hold the land 


and refused to take settlement of it from the plaintiff. Accordingly, 
the plaintiff brought this suit against the first defendant, praying 
that his (the plaintiff's) right to £Aas possession by reason of the 
proceedings under that Act, should be declared, that the defendant 
shóuld be evicted, and that he, the plaintiff, should obtain Aas 
possession. 
` The first defendant in his written statement denied that the land 
was Chaukidari Chakran, and asserted that it lay within estate Srini- 
bash- No. 1348 belonging to Mangala Charan Ghose, under wHom ‘he 
held it in lieu of wages for service. ۰ 

The Munsiff tried only one preliminary issue whether the plain- 
tiff had a cause of action against the defendant and dismissed the 
suit thereon. 

On appeal, the Subordinate fudge over-ruled the Munsiff's deci- 
sion and remanded the suit to the Munsiff under Sec. 562 of the 
Givil Procedure Code, for trial on the merits. 


When the suit went back 'to the Munsiff’s Court, the Munsiff 
made Mangala Charan Ghose, whose title the first defendant had 
set up, a co-defendant in the suit. and he is now the second defen- 
dant. The suit was then tried out fully, and the Munsiff, consider- 
ing that the plaintiff had not established his title to the land, dis- 
1215560 the suit. 


` On appeal, the Subordinate Judge confirmed that decision, and 
the plaintiff has now appealed to this Court. 


Three objections are taken :-——jrs/, that the Munsiff was wrong 
in adding the second defendant as a party when the case was re- 
manded by the Subordinate Judge; secondly, that the Civil Court 
had no jurisdiction to go into the question of the resumption of the 
Chaukidari Chakran land and its transfer to the plaintiff ; and 
thirdly, that the lower Courts had erred in placing on the plaintiff 
the burden of proving that the resumption of the land and its trans- 
fer to him were valid according to law. 


_-. With regard to the first objection, I do not think that the plain- 
tiff has made out any substantial case. The addition of the second 
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defendant was within the Munsiff's discretion, and it has not been 


'shown .that his exercise of it was improper, when the second defen- 


dant is interested in this land; or that the joinder has been detri- 
mental to the plaintiff. As this defendant is the real contesting 
party, I will henceforward speak of him simply as the defendant. , 


. , The second objection is the chief subject that has been argued 
in this appeal. Both the lower Courts went into the question whe- , 
ther the land was really Chaukidari Chakran and whether the Col- 
lector was right in transferring it to the plaintiff. Both have come to - 
the conclusion that the land was not Chaukidari Chakran, and ° that 
it was not situated within the plaintiff’s estate but (as the Subor. 
dinate. Judge has stated, though without giving any reasons why: he. 
differed from the Munsiff’s conclusion) within the defendant’s estate. 
The’ plaintiff contends that the resumption.and transfer were orders 
duly passed under Part II of the Chaukidari Act, and that, since 
neither ‘of the defendants ever contested them before this suit, 
they are debarred from disputing their validity by virtue of Sec. 61 of 
the Chaukidari Act and article 14 of the Limitation Act. 

. The procedure prescribed by Part II of the Chaukidari Act is 
that, when Government wishes to take action, it shall under Sec. 58 
of the Act, by an order published in the Calcutta Gase/fe, appoint 
a Commission to ascertain and determine the Chaukidari Chakran 
lands and other lands which had been assigned for the maintenance 
of Chaukidars. The Commission would' determine what lands’, were 
Chaukidari Chakran and would specify and demarcate them ; and 
Sec. 61 of the Act declares that the Commissioner's orders shall be. 
final and conclusive respecting all matters required to be set forth 
therein. 

Such proceedings would necessarily be carried out in the loca- 
lity in the full view of the people there, and would be brought home 
to the very doors of all the persons interested. The notification in 
the Gasze/fe, followed by the measurements, inquiries, and demar- 
cations in the lands themselves would give to those persons a notice 
fully as effectual as (if not more so than) a summons issued by a 
distant Civil Court. It is necessary to make these observations, 
because some contentions have been put forward before us implying 
that the proceedings were of a clandestine nature, highly objection- 
able in their scope, and most unfair to the parties interested. The 
reverse is the truth. These provisions ensured the utmost pubilicty, 
both general and local. 

- According to the Act, after the Commission has resumed the 
land, the next-step is that the Collector shall under Sec. 48 transfer 


b 
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it “to the zemindar of the estate or tenure within which may be 


situate” such land, in the following manner. He shall first cause an . 


assessment to be fixed on the land under Sec. 49, and after approv- 
ing the assessment he shall by an order transfer the land to such ze- 
mindar under Sec. 50 ; and, by Sec. 51 "such order shall operate to 
trahsfer to such zemindar the land therein mentioned. In carrying 
out these provisions, the Collector must determine in which estate 


e 
or tenure the resumed land is situate and transfer the land 


accordingly. This is neither an obvious matter, nor one of mere 
routine. He has to exercise a decision in the matter, and his order 
under Sec. 51 operates to transfer the land to the zemindar of that 
estate or tenure. The Act does not say, as in the case of the decision 
of the Commission, that the Collector's order shall be final and con- 
clusive ; hence, it is open to a person affected by such order to con- 
test it by a suit in the Civil Court. 

In the face of the provisions it is essential to see what the de- 
fendant's allegations in this suit were; because he has been deve- 
loping his case from Court to Court and putting forward fresh con- 
tentions until his position in this appeal is widely different from that 
which he took up in his written statement. 

l His present contentions are: first, that the resumption has not 
been proved and is illegal; secondly, that the Collector’s order of 
transfer has not been proved, was without jurisdiction and is illegal; 
thirdly, that all the proceedings were taken behind his back ; and 
fourthly, that the Collector’s order under the Act, being illegal and 
void, need not be set aside. 

The plaintiff expressly alleged in para. 2 of the plaint that Chau- 
kidari Chakran land belonging to his estate Midnapore had been 
resumed and transferred by Government to him under the Act; and 
in para, 3 that, among those lands, this particular land had been so 
resumed and transferred to him on the 31st August 1898 : hence he 
became absolutely entitled to it. 

What the defendant said in his written statement with reference 
to the resumption and the Collector's order was this :—(a) that the 
plaintiff had no interest in the land and it did not belong to his 
zemindary Midnapore (paras. 3 and 10) ; (b) that the land be- 
longed to his (defendant's) estate Srinibash (para. 4) ; (c) that the 
land is not Chakran; it was let out to Chaukidar rent-free on 
account of zemindary services (paras. 5 and 7) ; (d) that there never 
were any chakran lands in the defendant's estate Srinibash, assigned 
to Chaukidars (para. 6), and yet (in para. 9 he said) that under the 
Chaukidari Act, Chakran lands ought to be transferred by Gov- 
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ernment to him; (e) that this land was transferred as Chakran by 
Government without the defendant’s knowledge to the plaintiff who 
had no right; and on coming to know of that, the defendant peti- 
tioned the Collector (para. 10); (f) that the land being the defen- 
dant’s zemindary land, the plaintiff's suit was untenable (para. 11); 
(g) that even if the land is Chakran, it ought to be transferred to the 
defendant and the plaintiff cannot succeed on the transfer made to 
him by the Collector through mistake because the transfer was 
illegal (para. 11). i 

It thus appears that though the plaintiff expressly based his case 
on the resumption and the transfer by Government, the defendant 
made no allegation impugning the two facts of the resumption by Gov- 
ernment and the transfer of the land by Government to the plaintiff. 
His objection was that the land bélonged to his estate, that Government 
ought to have transferred it to him, and that the transfer to the 
plaintiff was illegal. He also alleged that the transfer was without 
his knowledge. Knowing that the resumption was the fundamental 
fact in this suit, and (as has already been explained) with what 
public notice and local detail it was carried out, it was idle for the 
defendant to deny it; and it isa very significant fact that he does 
not deny the resumption in his written statement nor plead that he 
was ignorant of it. He never raised any question of jurisdiction 
nor alleged that the Collector had no jurisdiction to transfer the 
land. His objection was simply that the Cellector's decision ought 
to have been in his favour, and that the decision in favour of the 
plaintiff was contrary to law. He alleged he did not know that the 
Collector had made the transfer to the plaintiff. 

Upon these pleadings, the only issue that could arise was, whether. 
the Collector's order transferring the land to the plaintiff was right 
with reference to (1) the Collector's decision in the plaintiff's favour, 
and (2) the defendant's knowledge of that order. The only issue 
framed by the Munsiff regarding this matter was this: has the 
plaintiff the title in the land which he alleges? And this issue read 


` with the pleadings clearly means was the Collector's order of transfer 


right ? Because as already mentioned, the defendant never denied’ 
that the Collector had jurisdiction to make the order. Under this 
issue the defendant contended at the trial that the land was never 
Chaukidari Chakran. In dismissing the issue the Munsiff referred 
incidentally to the subject of resumption ; and his finding was that 
the plaintiff had failed to prove that the land was Chaukidari Chakran 
and therefore the Collector could not transfer it. On this strict 
ssue before him, the Munsiff found that “there is no evidence to 
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show that the plaintiff is the owner of the estate No. 1934 (a tact 
not admitted) nor that the land is included within that estate." He 
did not find definitely whether the land appertains to the defendant's 
estate No. 1948: but holding that there was nothing in the suit to 
show that the plaintiff is the person to whom the transfer could 
legally be:made, and that the Collector's transfer did not conclude 
the question, if he did not act within the law, he decided that the 
plaintiff had failed to make out the title he claimed. 

This judgment discloses how the defendant was extending his 
confentions. The advances, made were three; firs/, a denial that 
the plaintiff is the owner of estate No. 1934. That the plaintiff is the 
owner, was not only not denied in the defendant's written statement 
but was virtually allowed at the beginning of para. ro of the written 
statement. The second advance was the introduction of the question 
whether the Collector had jurisdiction to make the order of transfer. 
As already pointed out, the defendant never denied that ; but only 
contended that the Collector decided wrong, for he ought to have 
transferred the land to him (the defendant) The 7/Aird advance 
was the introduction of the subject of the resumption. It is also 
worthy of note that the defendant did not substantiate his defence 
that he had been ignorant of the transfer. There is nothing about 
that plea in the Munsiff’s judgment. The conclusion is that it failed 
and was not true. We have nothing to do here with his petition to 
the Collector, as mentioned in the written statement. 

When the case came before the Subordinate Judge on appeal, he 
stated the same contentions; and a new plea of limitation was taken 
which had been put forWard in the written statement but had not 
been pressed before the Munsiff. He stated that the three issues to 
be tried concerned the plaintiff's title, the character of the land, and 
limitation. He found there was no evidence that the land was 
Chaukidari Chakran, that the plaintiff had failed to prove that; and 
he said that the mere fact that zemindari land had been held as 
Chakran by a Chaukidar did not give the Collector jurisdiction 
to resume it. He found that the plaintiff failed to prove that the 
land lies within his estate, and hence that the Collector had 
no jurisdiction to transfer the land to the plaintiff; and also that 
notwithstanding the Collector's transfer, the defendant was entitled 
to dispute the plaintiff's title to this land, because he was no party 
to the transfer; and that it was not necessary for the defendant to 
set aside the order of transfer. He further held that the suit was 
barred by limitation because the plaintiff had failed to prove that the 
land was within his estate. 
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From this review of the proceedings in the lower Courts, ' it 
appears that they allowed the defendant to develop his case in 
disputing matters that were never disputed in the beginning ; so that 
the defendant's contentions were carried in the Lower Appellate 
Court a step further; and the Subordinate Judge even found that 
the Government had no jurisdiction to resume. "The Courts have 
been led into discussions regarding intricate revenue matters with 
which they had nothing to do, yet on which they have pronouhced, 
though ‘the State is no party to this suit. The Subordinate Judge 
‘has overlooked the true nature of the resumption proceedings’ that 
were taken by the State in relation to the interest and claims of 
all persons concerned, after public notice to all; and has mistakenly 
treated those proceedings as if they were of the same nature as 
a civil suit between two litigants. 


All these same questions have been raised before us, and further 
contentions bave been advanced which have been already set out. 


The true features of the case are very simple. This land was 
resumed by Government under the Act; and this fact was as already 
mentioned, admitted in the written statement and was undisputed in 
both the lower Courts. The defendant was aware of the resumption: 
for, as already mentioned, he never pleaded ignorance, and such a 
plea would be untenable after the public notice given. The 
Collector transferred the resumed land to the plaintiff and the fact 
of the transfer has been undisputed. It was wholly unnecessary, 
therefore, to adduce any proof of all these facts, and the arguments 
addressed to us that the plaintiff adduced no evidence of these facts 
are wholly irrelevant. 


The resumption was made legally. This is the presumption 
under Sec. 114 of the Evidence Act. The defendant never denied 
its legality in his written statement, and there is no evidence to show 
that it was illegally conducted. By Sec. 61 of the Chaukidari Act, ` 
therefore, the resumption is final and conclusive against all the world 
for all had public notice. The objection which the defendant has 
since raised, namely, that the land is his zemindari and cannot be 
resumed, ought to have been raised at that time. It cannot be enter- 
tained now. 


The Collector’s order of transfer was made legally under Part II 
of the Act. The defendant never denied its legality in his written- 
statement. It is true he said it was ilegal; but it is plain that the 
only ground on which he asserted that, was that the Collector came 


to a wrong decision regarding the estate in. which the land lies. His. 
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objection was to the correctness of the decision and not a denial that Civil 
it was a legal order. That is not a question of jurisdiction. The 1905 
Privy Council has declared that SOUS QNS prono to RE iN af 
wrong as well as right, and the principle applies to all decisions Khan 
passed by competent authority under the law. ‘There is no imputa- joni "Hari. 
tion against the Collector's uprightness. The order, even if wrong, 

Pargitar F. 


eis a valid one, and operates under Sec. 51 ofthe Act. The defendant, 
if he thought it wrong, had his remedy by a suit to set it aside: and, 
admittedly, he never brought any such suit. 


Two cases have been referred to us elucidating the nature of 
such orders and the applicability of article r4 of the Limitation Act 
to them, namely Surannanna Devappa v. The Secretary of State for 
India, (1) and Bejoy Chand Mahatab Bahadur v. Kristo Mohini 
Dasi, (2). Inthe former case the material facts are different from 
those we have to deal with, and it is not, in my opinion, of help to 
us. In the second case it was declared that article 14 does not 
apply where the order is an absolute nullity. In that case it was a 
nullity because the Collector made an order which he had no juris- 
diction to make, for there was no dispute in which estate the land 
resumed lay. It lay within the plaintiff’s estate and the Collector 
was bound by section 48 to transfer it to the plaintiff and no one 
else. I would express my entire assent to that decision. 





Here the case is entirely different. A dispute exists whether 
the land belongs to the plaintiffs estate or to the defendant's estate, 
and both the lower Courts have discussed this. The Collector had 
to decide to which estate the land appertained, and section 48 implied- e 
ly gives him authority to do that. ‘To say that the Collector must 
make the transfer and yet that he has no power to determine in 
what estate the land lies ; that a decision honestly arrived at by him 
involves a question of jurisdiction, and is a nullity, if a Civil Court 
should afterwards, in a suit in which Government is no party, think 
it incorrect ; that the persons to whom information of the proceed- 
ings was given by public notification can ignore them, and are not 
bound by them—to say this is, to my mind, to lay down a series of 
strange propositions. ‘The Collector's order was legal and valid and 
could only be impugned by a suit to set it aside. The defendant's 
` plea of ignorance has wholly failed, and there is nothing to prevent 
the application of article +ع‎ of the Limitation Act. Section 51 of 
the Chaukidari Act says that “such order shall operate to transfer 
to such zemindar the land therein mentioned." The meaning of this 
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enactment can only (it seems to me) be that the order vested the land 

in the plaintiff as owner and divested the defendant of all right in the 

land (if he had any right). Thenceforward the defendant was a holder 

without title. He might have established his title by a suit to set 

aside the order but did not do that. The Collector's order of transfer 

is therefore final and its operation under section 51 of the Chaukidari 

Act cannot be disputed. Hence by article 14 and section 28 of thee 
Limitation Act, the defendant's title has ceased to exist, and he can- 

not set it up in defence. 


If the defendant's objections, as they have been developed, be 
held sound, it would be difficult, it seems to me, to say what effect a 
public notification would have ; and it would follow that the decision 
ofa Revenue authority passed under this law would have validity 
only so long as individuals refrained from disputing it, and that if 
they should dispute it (no matter how long afterwards) it would be 
valid only on condition that it be proved to be correct. I cannot 
assent to these propositions. In my opinion such a decision of a 
Revenue authority is a legal decision, which must prevail, unless set 
aside accordiug to law; and, I cannot hold that the Civil Courts 
alone have jurisdiction to decide wrong as well as right, so as to 
make wrong decisions by other tribunals questions of jurisdiction. 


With regard to the second objection, therefore, I am of opinion that 
on the facts as alleged, the Civil Court had no jurisdiction to go into 
the question of the resumption and the transfer. 


With regard to the third objection, I think that the burden of 
proof was wrongly laid on the plaintiff. It really lay on the defen- 
dant to prove that the transfer which was admittedly made by the 
Collector under the Act and which must be presumed to have been 
made rightly, was illegal. The defendant failed to prove any illega- 
lity. But this third objection is not material in the decision of this 
appeal, because the defendant is barred by limitation from question- 
ing the correctness of the Collector's order of transfer, which was all 
that he disputed. The defendant's pleas are untenable and the 
plaintiff is entitled to succeed on the resumption and transfer. The 
plaintiff is not barred by limitation. 


I would, therefore, decree the appeal and the suit and give the 
plaintiff his costs in all the Courts. 


As my learned brother, Mr. Justice Woodroffe differs from me, 
these judgments and the papers of the case will be laid before the 


. Hon‘ble the Chief Justice that they may be referred to a third 


Judge. 
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Woodroffe J.—I regret that I am unable to agree with my 
learned brother as to the disposal of this appeal as in my opinion 
the decree of the Subordinate Judge affirming that of the Munsiff 
should be maintained. 


„ The plaintiff alleges the following facts :— 


(1) ‘That Mehal 1934 is his zemindary, (2) that that zemindari 
* comprised the land in dispute, (3) which was Chowkidari Chakran 
land, (4) resumed by Government under the provisions of Bengal 
Act VI of 1870 and (5) on the 31st August, 1898, transferred to the 
plaintiffs by the Collector under Sec. 50 of that Act. 


He claims accordingly upon the above mentioned title, posses- 
sion of the land from the defendants. 

Of these, the first defendant disclaims any interest in the lands 
and his case need not therefore be considered except so far as it 
bears on that of the second defendant. 

The second defendant does not admit or deny each and all of 
the facts which the plaintiff alleges as constituting his title excepting 
(5) the factum of the transfer, the legality of which he questions. 

As regards the allegations of the plaintiff (1) the Munsiff whose 
judgment has been affirmed has found that * there is no evidence to 
show that the plaintiff is the owner of the estate 1934, a fact not 
admitted ;" (2) it is expressly denied in the written statement that 
the land in dispute appertained to the plaintiff's alleged zemindari, 
and it is stated that it appertains to Mehal formerly 1348 and now 
1948 held and owned by the second defendant. ‘This statement has 
been found to be true by both the lower Courts. (3) It is also 
expressly denied in the written statements that the land is Chowkidari 
Chakran land. The allegation of the plaintiff in this respect has 
been held by both Courts not to have been proved, (4) save in so 
far as it may be (though I think not rightly) argued that the admis- 
sion of the fact of the transfer by the Collector implied the facts 
and validity of previous resumption proceedings. There is no 
admission of such proceedings or of their validity. The plaintiff 
has according to the judgments of the lower Courts produced no 
evidence upon this point. (5) It is admitted that the land in suit 
which is denied to be Chakran or to belong to the plaintiff's 
zemindari “was transferred by Government along with other really 
Chakran lands without the knowledge of the defendants." 

As I read the judgment of the Subordinate Judge, the truth of 
this statement of want of notice is accepted by him. The second 
defendant however states that when he came to know of the transfer, 
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he petitioned the Collector to have the land in suit transferred to 
him and that application is not yet disposed of. Lastly, that defend- 
ant expressly states in his written statement the case which has been 
argued before us, ois. that "the plaintiff cannot obtain any relief on 
the basis of the transfer made by'the Collector through mistake, to 
the plaintiff as the said transfer was illegal." 

This question was also again in my opinion specifically raised in 
the first issue. “Has the plaintiff the title in the land which he 
alleges.” ‘That title is as I have stated, the transfer by the Collector. 
If that transfer was, as it is alleged, in the written statement, illegal 
or inoperative, then the plaintiff had no title. Both the judgments 
of the lower Courts also in my opinion clearly show that the issue 
was understood in this sense. Upon these allegations the first 
question which arises for determination is as to the onus of proof 
and whether it has been discharged. 


The plaintiff in a suit of this character, as in any other, must 
prove his case upon any point not admitted. 


In order to prove that the land as Chakran, which fact was 
expressly denied, he should as was done in a case before my brother 
Brett and myself, Modhu Sudan Banerji v. Giris Chunder Ghosh (1), 
have produced the record of the proceedings of the Chowkidari 
Commission under Secs. 58-61 of the Act. If such record had been 
produced and if, as was held in the case cited, the documents were 
prepared in sufficient compliance with the provisions of the Act and 
the identity of the land in suit with that stated in the documents 
had been shown, then the order under section 61 would have been 
conclusive evidence that the land was Chowkidari Chakran as also 
of its boundaries and the name of the village for the benefit of which 
such lands were assigned. "Though however the defendants directly 
challenged the alleged Chakran character of the land the plaintiff 
offered no proof of it. The Lower Courts observe that the plaintiff 
had the means of proving this fact by producing the register and 
papers from the Collectorate but this he did not do and that in 
consequence, the legitimate inference was that if produced, they 
would be against him. It has been thus found that the initial fact 
that the lands are Chowkidari Chakran has not been proved. 
Nextly, the order of the Collector transferring the land to the plaintiff 
under Sec. 50 should ordinarily be produced. Here however the 
fact of the transfer is admitted. As regards its terms it must be 
assumed in the absence of evidence that it was in the form C 


(1) (1905) 9 C. W. N, cxxiv. 
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in the schedule. In that case it transferred to the plaintiff the land in Civi 

suit as zemindari of Mehal 1934. That he is such zemindar there 1905 

is no evidence. Nor is there evidence that the land in dispute is |. , , 77 

"Y "Mo : : So. Raja Narendra Lal 
within the plaintiff's zemindari. On the contrary the finding is that Khan 

it 4s within the defendant's zemindari. We have been asked to Joel ad 
infer that because the Collector transferred the land, there must have 

Woodroffe F. 


ebeen prior valid resumption proceedings entitling him to do so and 
Sec. 114, cl b of the Evidence Act is relied on. The meaning 
however of that provision is that if an official act is proved to have 
been done, it will be presumed to hive been regularly done. It does 
not raise any presumption that an act was done of which there is no 
evidence and the proof of which is essential for a plaintiff's case. 
None of the facts to which I have referred were admitted before us 
though the learned pleader for the appellants endeavoured to 
supplement his client’s case by statements of his own of which I can 





take no notice as the case must be determined as it appears on the 
record before us. The conclusion at which I arrive in this part of 
the appeal is that the lower Courts are right in holding that the 
plaintiff has not proved his case, though I agree that if the plaintiff 
(as he has not) had shown by proper evidence that the lands were 
resumed as Chaukidari lands and were made over by the Collector 
to him as such being the zemindar of the estate within which they 
were situate, the onus would then have been upon the defendants. ` 
Apart therefore, from any question of law to which I shall next 
refer, I would dismiss the appeal on the simple ground that the 
plaintiff has, as has been held by both the lower Courts, failed to 
prove his case. | 5 
I will now proceed to deal with the points of law raised and for 
that purpose will assume that the plaintiff has shown that the land 
was resumed as chakran and made over to him as the owner of the 
zemindari within which it lay, by the Collector. 
The question then arises as to the legality, operation and effect 
of such transfer and whether the plaintiff acquired any title thereby. 
What the lower Courts have held is this, that a Collector cannot, 
nor more than any one else, make over to A the property of B 
and in the present case they have found as a fact that the land in 
dispute was part of the zemindari of the defendant and not of the 
plaintiff and that therefore the Collector has given to the plaintiff 
what belongs to the defendant. As a finding of fact, this has not 
been and could not be contested but it has been argued here, though 
not so far as I can see in the lower Courts, that assuming that the 
Collector’ has given the plaintiff the property of the second defendant, 
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the transfer holds good because the defendant did not get the order 
set aside by the Civil Court within one year allowed by article 14 
of the Limitation Act which is said to govern the case. 

As regards any appeal toa superior Revenue authority suggested 
by the sixth ground of appeal no argument was addressed to us : 
and there is nothing in the point. I may however observe in 
passing that the Act does not provide for such an appeal it having 
been held that section 64 does not apply; Bejoy Chand Mahatab v. 
Kristo Mohini Dasi (1). 

As regards article 14 of the Limitation Act, the matter was not 
sufficiently dealt with in the argument of the learned pleader for the 
appellant. 

Assuming in the first place that this was the case of a plaintiff 
suing to set aside an act or order and not what it is in fact namely, 
a defendant defending his possession it is necessary in the first place 
to consider whether what was done was an order within: the 
meaning of Art. 14, for such it is called and alleged to be. The 
order referred to in Secs, so and 51 of the Chowkidari Act is in 
the nature of a vesting order which saves a conveyance and operates 
to convey title when made in favour of the right person. It has 
been said that the “order” in Art. 14 must be an order of at least 
a quasi Judical character and not a mere executive order; Surannanna 
v. Secretary of State (2). It can scarcely be contended that there 
is anything judicial about the order in the present case. There is 
no provision for any preliminary enquiry as to the zemindar to whom 
the land is to be transferred and no notice is given to any body. 
Again it has been said in the same case tbat it must be one which 
interferes with the plaintiff's possession so as to give rise to a cause 
of action. 

Assuming however for the sake of argument that what the 
Collector did is an order or act within the meaning of Art. 14, it 
is not even in the case of a plaintiff necessary in all cases to 
set such an order or act aside. I need not do more than refer to 
the notes to this article in the last edition of Mr. Mitra's Limitation 
Act and to cite those cases which in my opinion are conclusive 
upon tne question now before us. It is well established that if an 
order is uJ/ra vires it is an absolute nullity which it is not necessary 
to set aside. 

I may here refer to a case in this Court which, as a decision 
under the Act we have to deal with, is in my opinion precisely in 


(1) (1894) I. L. R. 21 Calc. 626. (2) (1900) I. L. R. 24 Bom. 452. 
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point. Bejoy Chand Mahatab v. Kristo Mohont Dast, (1). There as CiviL 
pointed out in Surannanna v. Secretary of State (2), by Sir Lawrence 1905 

m ; . . c ; سس‎ 
Jenkins who followed the decision, the Color having a power Raja Narendra Lal 
to dispose of land under the Chowkidari Act in fact transferred Khan 
it to a person to whom he ought not to have granted it in view of Tost Had 
the facts as found.  'This Court held that the order of transfer ' 

Woodroffe F 


was a nullity and that the suit was not barred by Art. 14. Trevelyan J. 
in whose judgment Rampini, J. concurred, observed as follows :— 
“ On this state of facts, I have come to the conclusion that it is not 
necessary to sue to set aside the order of the Collector made in 
1882." 


“The limitation provided in Art. 14 only applies where it is 
necessary to set aside an order before relief can be obtained. The 
order of the Collector was, in my opinion, clearly u//ra vires. He 
had not under the Act any power to transfer the land to any one 
except the Maharaja. 


* 
¥ 





“Section 48 says, that the land shall be transferred in manner and 
subject as hereinafter mentioned (i. e. as to the fixing of the assess- 
ment) to the zemindar of the estate or tenure within which may be 
situate such land. There is no power whatever to transfer to any 
one else and any such transfer would necessarily be an entire 
nullity. The Collector has no power to transfer this land to any 
one other than the zemindar than any private individual has. 


“Tt is not necessary to sue to set aside an order which is an 
absolute nullity. Such order can be treated as of no effect what- 
ever. If authority were wanted for such a proposition it can be 
found in the cases of Shivaje Fes Chawan ¥. The Collector of 
Ratnagiri (3), and Nagu v. Salu (4)." 


It was there held that the order of the Collector transterring the 
land to a person other than the zemindar within whose estate it lay 
was an absolute nullity, and that it neither barred nor restricted the 
plaintiff's right of suit. This is just the case here. The Collector 
has, on the facts found by the lower Courts, made over to the 
plaintiff the property of the second defendant. This order is 
inoperative. For not only had the Collector no power to make it, 
but Sec. 51i declares that the Collector's order operates only to 
transfer the land to “such zemindar, ' that is to the zemindar 
within whose estate the land lies. If the transferee be not such 
person he takes nothing as the Collector cannot give anything. 


(1) (1894) I. L. R. 21 Calc. 626. (3) (1886) I. L. R. 11 Bom. 429. 
(2) (1900) I. L. R. a4 Bom. 446. (4): (1890) I. L. R. 15 Bom. 424. 
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In this connection I desire to adopt the language of the Chief 
Justice of Bombay in a somewhat similar matter, in which he, after 
pointing out that the cause of action was the dispossession and not 
the Collector's order, for if the land in suit was the property of 
the plaintiff it was a mere nullity, said :—‘“To hold otherwise might 
have the result that a man might through the disposition of a 
Collector, wrongly purporting to act under section 37 without his 
knowledge, be irretrievably deprived of his land: for article 14 
provides that time shall run from the passing of the order, not from 
knowledge of the order. I cannot, in the absence of the cleares 
words, attribute to the Legislature an intention to make so serious, 
and as it seems to me unnecessary, an inroad on rights of property, 
and I certainly would not place upon the statutes under considera- 
tion a judicial construction going in that direction beyond the words 
used ;" Surannanna v. Secretary of State (1). 

In the present suit the case is even yet stronger, for article 14 is 
not invoked against a plaintiff suing to set aside an order or to 
recover possession, but against a defendant who has not been dis- 
possessed under such order, and who being in possession alleges 
the order to be a nullity, having been passed without any jurisdiction. 
As is well known, limitation is not as a general rule applicable to 
matters of defence. Questions however may and sometimes do 
arise, whether or not a defendant is bound by a summary order 
which becomes final by reason of its not beiug contested within 
the time allowed by law. This has so been held with reference to 
sections 283 and 335 of the Civil Procedure Code, having regard 
to the express provisions, of these sections, that subject to the result 
ofa subsequent suit, the summary order shall be conclusive. In 
my opinion this is not the case here. The defendant is in posses- 
sion. Behind his back the Collector without jurisdiction disposes 
of his property to some one else purporting to act under Sec. 50, 
Act VI of 1870. 

If, as was pointed out with reference to another Act, a Collector 
transfers the land of B to C, the transfer, of itself, gives no immediate 
cause of action, and it would not be obligatory on B to sue to set it 
aside, but he could wait until he was disturbed in his possession, and 
then sue on his title to maintain or recover possession ; Surannanna 
Devappa Hegde x. The Secretary of State for India (2). The order 
in this case was, in my opinion, a nullity, and as has been held by 
this Court, it would not have been necessary for a party suing to set 
it aside, still less is it incumbent on, a defendant who is in possession 
(1) (1900) I. L. R. a4 Bom. 447. (2) (1900) I. L. R. 24 Bom, 435: 454, 455. 
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to do so. It is not an order between the parties; Faki Gulam v. , CIVIL. 
Sajna£ (1). ‘He can rest on his possession, and wait until he is 1905 
: i due "em ais 

attacked, and then shów (as I hold the (Ean has uon in this Raja Narendra Lal 
case) that the plaintiff has failed to prove or to acquire any title. Khan 

. In the present case the plaintiff who, according to the judgment jou "Hari. 
of the Lower Courts, has no case on the merits is endeavouring to 

Woodroffe F. 


stake advantage of a mistake made by the Collector to seize the land 
in dispute from a person who has been found by both Courts to be 
the rightful owner. In my opinion the judgment and decree of the 
Subordinate Judge should be affirmed, and the appeal dismissed 
with costs. 





Mitra J.—The plaintiff is the proprietor of estate No. 1934 of 
the Midnapore Collectorate; the second defendantis the proprietor 
of estate No. 1948. The Lower Courts have concurrently found that 
the land of which the plaintiff has asked for possession in the suit 
under appeal is not a part of estate No. 1934, but is geographically 
within the ambit of the second defendant's estate No. 1948. They 
have also found that the land was not chowkidari chakran land, such 
as was resumable under Act VI (B. C.) of 1870. 

The second defendant distinctly denied the chowkidari chakran 
character of the land, and the plaintiff's allegation as to its situation. 
The issue raised by the Munsiff was not however as precise as it 
might have been, but I have no doubt, having regard to the pleadings, 
that none of the parties were prejudiced by the shape of the issue. 
The parties knew full well what each had to prove in the case. 

À question as to the onus of proof has been raised as a means 
of impugning the findings of fact arrived at by the Lower Courts, but 
the findings are based on evidence on one side, unrebutted by suff- 
cient evidence on the other side, and it seems to me that nothing 
turns in this second appeal on the mode of dealing with the evidence 
by the Subordinate Judge. 

That the land was settled under Sec. 48 of Act VI (B. C.) of 1870 
by the Collector of Midnapore with the plaintiff has not been disput- 
ed, and is not disputable. The only question, therefore, in the case 
seems to me to be this:—Is the plaintiff entitled to a decree for 
possession by virtue of the settlement by the Collector, notwithstand- 
ing that the land lies beyond the ambit of his éstate, and was not 
properly resumable under Act VI (B. C.) of 1870 as chowkidari | 
chakran land ? 

The Collector of Midnapore was the transferor and the plaintiff 
was the transferee. But no transferor can ordinarily create a title in 


6 (1) (1803) I. L. R. 18 Bom. 244. i 
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the transferee by a transfer, unless the transferor has title in him- 
self, or has authority-properly delegated, or is clothed with statutory 
power to do so. If the transferor acts under statutory power, the 
provisions of the Statute must be strictly complied with, and, in 
order to give to the transferee an incontestable title, the Statute must 
declare the transfer to be final and conclusive against all other 
persons including the rightful owner. 


This leads me to examine the provisions of Bengal Act VI of 
1870 and its effect on the transfer to the plaintiff by the Collector. 


Section 58 of the Act authorizes the Local Government, by an 
order published in the Calcutta Gazetle, to appoint a Commission 
to ascertain and determine the Chowkidari Chakran lands in any 
district or part of a district. Sections 59 and 60 relate to the ques- 
tions that may be referred to the Commission and the powers of the 
Commission. Section 61 requires the Commision to determine : l 


(a) what lands are Chowkidari Chakran, (2) their extent and 
boundaries, and (c) the name of the village for the benefit of which 
such lands are assigned. 


The Commission is required to make an order under its hand, 
and such order, is final and conclusive respecting all matters require- 
ed to be setforth in such order, so far as the same shall be therein 
set forth. But whether such a Commission is appointed or not, or 
whether, if a Commission were appointed, all or any of the matter 
set forth in section 61 were or not dealt with by it and formed part of 
the order made under its hand, has not been attempted to be proved 
in the case. Section 48 of the Act requires that all chowkidari 
chakran lands should be transferred to the zemindar of the estate or 
tenure within which such lands may be situate wherever a panchayat 
shall be appointed under section 3 of the Act. But the transfer is not 
made dependent upon, nor is necessarily prefaced by, a report of a 
Commission, as provided by sections 58 to 6r. It would seem from 
the collocation of the sections of the Act and from the absence of any 
express provision to the contrary, that the Collector may transfer any 
land which he considers to be chowkidar’s chakran, and to any person 
whom he may consider as the proper person under sections 48, 
49 and 5o. Section 51 of the Act defines the effect of the trans- 


. fer as regards persons who may be legally entitled to the benefit of 


the transfer notwithstanding that he is not the actual transferee. 


The Act does not clothe the transferee with an incontestable 
right. Another person may claim the right to hold the land on the 
ground that the transferee is not entitled to the benefit arising out of 
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the transfer, but that he himself is so entitled, and that the Collector CiviL 
had no right to transfer. The latter question might not arise if a 1905 
omn were appointed and a De were made in Bone Raja LEE tal 
dance with Section 61. But, as already pointed out, there is nothing Khan 
to show that any Commission was appointed under section 58, Jogi Hari. 
or that any report was submitted under section 61. We cannot > 
„ presume that the Government acted under section 58, or that a report MUN 
was submitted under section 6r on all the points indicated in it, 
merely because of the Collector's action under sections 48 to 50. 
The *Collector's action, therefore, could not clothe the plaintiff with 
the right claimed. l 
A question has been raised as to limitation under Art. 14 of 
the Second Schedule of the Limitation Act. This, however, is not 
the case of a plaintif suing to getrid of the settlement by the 
Collector. Assuming also, however, that Art. 14 applies, Bejoychand 
Mahatab v. Kristomohinit Dast (1) isa direct authority against the 
plaintiff's contentions. 
As I agree with Mr. Justice Woodroffe who has exhaustively dealt 
with the points raised, I need not lengthen my judgment. I hold 
that the decision appealed from is correct, and that this appeal 
should be dismissed with costs of both the hearings in this Court. 
B. L. C. Appeal dismissed. 
(1) (1894) I. L. R. 21 Calc. 636. 
Before Mr. Fustice Stephen and Mr. Justice Mookerjee. 
ISHAN CHANDRA MITTER. 
ii CiviL 
RAJA RAMRANJAN CHAKARBUTTY.* vum 
Ejfecimeni—Encroachment by tenant—Adverse possession of a limited interest May x 8, 


—Limitation—Limitation Act (XV of 1877) Sch. I, Arts, 142, r44—Lease, Fune 2, 
additional area within—Additional rent, liability te pay—Standard measure- 
ment, onus of proof of—- Bengal Tenancy Act (VIII of 1885) Sec, 52. 

Ordinarily, it is for the landlord who seeks for a settlement of additional 
rent for additional lands to shew that they are in excess of those for which 
rents are being paid, and to do this, it is for him to shew what those lands 
are, what were the terms of the original settlement and whether it was by 





any and if so, by what process of measurement. 


* 2p from Appellate Decree No. 2612 of 1902 against the decree of 
Arthur Goodeve Esq., District Judge, Birbhum, dated the 1st September 1902, 
modifying the decree of Babu Shyam Chand Roy, Subordinate Judge, Birbhum, 
dated the 18th December, 1901. 
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CIVIL Where, however, the plaintiff alleges and adduces evidence to show that 
the standard of measurement prevalent at the time the claim is made was 
1905 i 
A in use when the tenancy was created, and the defendant asserts on the other 
ee hand that the standard of measurement prevalent at the creation of the 
itter 


9 tenancy was a different one, but gives no evidence of it, the Court may 
mae Ramranjan fairly presume that the state of things in existence at the time of the suit 
hakrabutty, existed also at the inception of tenancy. i 

nm Gourt Pattra v. Reily. (1) distinguished. 

When atenant takes possession of lands outside his tenancy and professes 
to do so in his character as tenant, the landlord is dispossesed in a limited 
sense, in other words, heis deprived of actual or khas possession of the „lands, 
but not of proprietory possession or possession by receipt of rent ; in such 
a case, Art. 141 of the Second Schedule of the Limitation Act would apply, and 
the landlord, if he wishes to eject the defendant, must bring his suit within 
twelve years of the dispossession ; if he does not do so, his title to recover actual 
possession would be barred, although his title to receive fair rent would not 
be barred, the possession of the tenant, so far as the latter right is concerned 
having never heen adverse. 

Per Stephen, S.—The positions of lease-holders in England and in this 
country are so different that the English law on the subject is not necessarily 
applicable here. 

Per mookerjee, F—An encroachment made by a tenant from the adjoining 
waste of his landlord is prima facie made by him in his character as tenant ; 
but it is open to the landlord to repudiate the relation, to treat him as a 
trespasser and to evict him as such ;on the other hand, it is open to the 
tenant to indicate at the time he encroaches, that he intends to hold the 
encroached lands for his own exclusive benefit and not to hold them as he 
held the lands to which they are adjacent ; in this event, the landlord though 
willing to treat him as a tenant may be driven, by an assertion of a hostile 
title, to a suit to eject him as a trespasser, 

Nuddyar Chand v. Meajan (2) Prohlad Teor v. Kedar Nath (3) Gooroo 
Doss v, Issur Chunder (4) distinguished, 

Doe v. Rees (5^, referred to. 

Andrews v. Hailes (6) Kingsmill v. millard J), Whitmore v. Humphries (8) 
followed. 

Possession of a limited interest in immoveable property may be just as 
much adverse for the purpose of barring a suit for the determination of that 
limited interest, as adverse possession of acomplete interest in the property 
operates to bar a suit for the whole property ; but such adverse possession’ 
of a limited interest, though a good plea to a suit for ejectment, is good only 
to the extent of that interest. The nature and effect of possession must 
depend upon the nature and extent of the rights asserted by the overt 
conduct or express declaration of the person relying on it; there can be no 
acquisition by adverse possession of an absolute title, when nothing but a 
limited interest has been asserted. i 


(1) (1892) I. L. R. 20 Calc. 579. (5) (1834) 6 C. & P. 61o. 
(2) (1884) I. L. R. 10 Calc. 820. (6) (1853) 2 E. & B. 353. 
(3) (1897) I. L. R. 25 Calc. 302. (7) (1855) 11. Exch. 315 (318). , 
(4) '1874) 22 W. R. 246 (8 (1871) L. R. 2C. P.I 
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Rajundar Kishaur v. Sheopursun (I), Madhava v. Narayana (2), Sankaran CIVIL 
v. Periasami (3), Budesab v. Hanmanta (4) Yamunabai v. Dhondi (5), 1905 
referred to. مسا‎ 
Maidin v. Nagapa (©, Seshama v. Chickaya (7), Gopal vw. Raja (8), Ishan Chandra 
followed. n 


. Where a tenant intends the encroachment for his own benefit and sets up Raja 1 
a title adverse to the entire interest of the landlord, Art. 144 of the Second Chakrabutty. 
, Schedule of the Limitation Act, might be applicable. 





Doe v. Massey (9) referred to. 

In such a case the tenant's possession of the lands encroached upon can 
only commence to be adverse when a title adverse to the landlord is asserted 
or the landlord becomes aware of the encroachment. 


Wali Ahmed v. Tota Meah (10) referred to. 
Appeal by Defendant No. 1 


Suit for ejectment in regard to some lands encroached 
upon by the tenant and not within his leases and for assess- 
ment of fair rents in regard to some lands in excess of those 
for which the tenant pays rent, but included within the leases. 


The facts and arguments appear fully from the Judgment. 
Babu Nilmadhab Bose and Nalini Ranjan Chatterjee for the 
Appellant. 


Babus Digambar Chatterjee (for Dr. Rashbchari Ghose), Foy 
Gopal Ghosha and Rajendra Chandra Chakravarty for the 
Respondents. C. A. V. 


The following judgments were delivered :— 


Stephen J.—The plaintiff respondent in this case is the landlord 
of the defendant appellant by virtue of two leases dated 16th Bhadra 
1266 and ist Pous of the same year, granted by the plaintiff's father 
to the father of the defendant in the name of his wife. His claim 
is based on an assertion that the defendant is now in occupation of 
more land than was actually covered by the leases, and the only point 
we have to consider is what remedy he is entitled to on the findings 
of the Court below. i 


Fune 3 


It appears that the defendant is certainly in occupation of a 
greater amount of land, more than is named in the leases or than he 
has ever paid rent for, but of this land some is within and some without 
the boundaries named in the leases. He has been in occupation of 


(1) (1866) 10 M. I. A. 438 (449) (7) (1902) I. L. R. 25 Mad. 507 


(2) (1885) I. L. R. 9 Mad. 244. (8) (1894) Reg. App. 49 of 1893 
(3 (1890) I. L. R. 13 Mad. 497. decided by hose and Gordon, Ai 
(4) (1896) I. L. R. 21 Bom. 509. on the a2nd lune dc unreporte 


(S) (1903) 5 Bom, L. R. 186. (9) (1851) 17 9: B. 
(6 (1882) I, L. R. 7 Bom, 96. (10) (1903) I. L. R. 31 Sin. 307: 
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all the land for more than twelve years: butit does not appear when 
his occupation came to the knowledge of the plaintiff. 


In these circumstances the District Judge held that the defendant 
was entitled to hold the land within the boundaries named in the 
leases, but in excess of the measurements there given, at the rate of 
2 as. a bigha, that being the rate at which he held the rest of the 
land demised. 


On the other hand he gave the plaintiff khas possession of the 
land outside the boundaries. The first of these findings depends 
on the construction of the leases, the second on the Statute of 
Limitations. But before considering either point we must dispose 
of a minor question that has been raised as to the standard of 
measurement that has been used by the Amin deputed to survey the 
land in question for the purposes of this suit. This was a cubit of 
18 inches; and the District Judge approves of this measure on the 
ground that a cubitis usually 18 inches and that there is no evidence 
that a cubit of 20 inches was used as is maintained by the defendant. 
There seems to have been evidence that 18 inches was the measure 
in local use at the time, and so far the finding of the District Judge 
cannot be questioned. Whether the Judge was correct in holding 
as he did, that it lay on the defendant to prove that the cubit actually 
used was 20 inches in place of the usual 18, also depends on a ques- 
tion of fact as to the former use of measures in the district, and we . 
cannot therefore interfere with his finding. The original measure- 
ments must therefore be taken to be described in terms of cubits of 
18 inches. 


The first of the two main points relating to the excess land within 
the boundaries of the leases depends, as I have said, on the.cons- 
truction of the leases. From this point of view the chief pointsto 
be observed about them are that they were granted within 3 or 4 
months of one another, they were both granted for the. purpose of 
bringing jungle land into cultivation, and they both describe the 
land they demise by bounds as well as by measurement. 


The earlier lease goes on to say that the tenant will pay R7-6 
rent by reclaiming the jungle and bringing under cultivation the pazit 
lands lying within the boundaries above, and that if he cultivate 
any land in excess of the above mentioned land, he will pay an 
additional rent of two annas a bigha, that being the rate of rent, 
at which he is to hold the land as demised by measurement. The 


tenant also describes himself as “taking possession of the said land 


as per boundaries". In the second lease there occurs a provision 


VoL. IL] HIGH COURT. 


‘if upon measurement any land be found within the above mention- 
ed boundaries to, be in excess of the land covered by this kabuliat, 
the rental of the same shall be fixed at this rate," that is to say, 
apparently the same rate as is reserved for the land as demised by 
measurement, which is again two annas. 

The points of resemblance between the two leases make it plain 
ethat they ought to be read so as to explain one another : and that 
the two clauses we have quoted may be taken to have the same 
meaning ; what that meaning is cannot be more clearly expressed 
than fn the terms of the later lease. The clause I have quoted 
from the earlier lease seems to me also to have the same meaning 
if taken alone : but taken with the clause in the second lease the 
conclusion is irresistible. Consequently I have no hesitation in holding 
that if the defendant brings into cultivation any land in excess of 
59 bighas in one case, and 40 in the other, being within the 
boundaries of either lease, he is entitled to hold it as tenant of the 
plaintiff on the payment of rent at the rate of 2 as. a bigha. 

This disposes of the question as to the excess land within the 
boundaries of the leases. But the construction I put on these 
documents goes further, because I find that it exhausts their opera- 
tion. ‘That is, I find that the leases did not give the defendant ‘any 
right to occupy on any terms whatever, any land outside the 
boundaries contained in the lease, taking it, as the fact is, that the 
area contained in the boundaries is in each case larger than that 
described in the measurements. 

There remains the second point which raises the important 
question whether the defendant has acquired any right to the land 
in suit which is outside the boundaries mentioned in the leases, 

There seems to be no ground for saying that plaintiff or his 
predecessor in title ever acquiesced in the occupation of the land by 
the defendant or his predecessor. The question therefore narrows 
itself down to the application of Art. 142 or 144 of the Limitation 
Act. It is not necessary to distinguish between the parties and 
their predecessors in title: and the question therefore is whether a 
tenant who occupies for the prescribed period more of his landlord’s 
land than is covered by his lease, dispossesses the landlord under 
Art. . 142 or possesses the land adversely to him under Art. 144. 


It has been argued before us that the case is covered by the 


authority of three decisions in this Court. The first is that of Gooroo 
Doss Roy v. Issur Churder Bose (1), which as it has been explained 
and in part dissented from, in the latter cases need not be particularly 


(1) (1874) 22 W. R. 246. 
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noticed. In JVuddyar Chand Shaha v. Meajan (1) a taluqdar 
who had asserted but failed to prove, that certain land was within : 
his talug, was held to be disentitled to rely on 12 years’ adverse 
possession as giving him a title to the land independently of his 
taluq, plainly a different case from the present, where the plaintiff's 
claim is to be regarded as a tenant under his lease. In ZroA/ad Teor 
v. Kedar Nath Bose (2), it appears that the tenant encroached one 
the land of his landlord, but that he did not thereby constitute 
himself a tenant of the land so encroached on. What the acts of 
encroachment were does not appear nor does it appear that'it was 
sought to justify them by the application of the doctrine of limita- 
tion. It is possible that the case in fact turned on the application 
of the Statute because it was originally decided on some undescrib- 
ed point of limitation, though this judgment was set aside in the 
lower appellate Court. It is pointed out that the law is laid down 
too broadly in Georoo Dass Rey v. lssur Churder Bose, (3) where it is 
held that there is a presumption that any encroachment on the land 
of the landlord by the tenant is made for the benefit of the tenant ; 
but it is not laid down that the Statute cannot apply as between a 
landlord and a tenant who claims to have occupied his land as 
tenant for the prescribed period. It seems to me therefore that the 
present case is one which is not covered by any ruling of this Court. 

We have been referred to the doctrines of the English law on 
the subject (see Woodfall on Landlord and Tenant, 17th Edition 
802) As to these I can only say that the positions of lease-holders 
in England and in this country are so different as may be seen by 
a reference to the cases referred to, that I cannot suppose that the 
English law on the subject is necessarily applicable here. 

We are therefore thrown back on the words of the Statute alone. 
And I am of opinion that the case is covered by Art. 142 of the 
Limitation Act. The suit is for the possession of immoveable 
property. The plaintiff was in possession of it before the date of 
the leases. Since that date and more than twelve years before such 
suit, he was deprived of such possession of it as a tenant would 
have. He has therefore been dispossessed of a tenant’s interest 
in the land excluding in particular occupation. For many purposes 
& man may possess land by receiving rent for it, such possession 
is perhaps good against all strangers, but where it is a question 
between a landlord and tenant, it is dificult to see what other criterion 
of possession there can be but occupation, when the tenant enjoys 
this he enjoys every thing, apart from legal right, that his landlord. 


(1) (1884) I. L. R. ro Calc. 820. (2) (1897) I. L. R. 25 Calc. 302. 
(3) (1874) 22 W. R. 246. 
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has to give him, when a man occupies land as a tenant, he therefore Civil 

dispossesses the landlord as far as he can, as is indeed clear from 1905 
"P ; a alis: 

the form of the present action in which the p sues for the iain Chandra 

possession of the land in question. In agreement with my learned Mitter 


brother, I hold, therefore, that plaintiff is debarred by Art. 142 from Raja Ram pio 
recovering khas possession of the land outside the boundaries hakrabutty. 

«named in the leases, and that defendant must be treated as plaintiff's Stephen ¥. 
tenant of such land. sana 





This makes it unnecessary for me to consider whether the case 
falls under Art. 144. Adopting the measurements of the lower 
‘Appellate Court, and the value assigned to the land by the Sub-Judge, 
I find that plaintiff is not entitled to recover from the defendant 
khas possession of the 93 bg. 16c. 8ch. 2g. mentioned in the judg- 
ment of the lower Court, but that he is entitled to recover rent 
from him at 8 as. a bigha, as also rent for the three years before 
suit. | 

The appeal is therefore so far allowed and we redirect that the 
decree be altered accordingly. | 


Mookerjee J.—I agree with my learned brother that the decree 
made by the District Judge in this case must be varied in the 
manner indicated in the judgment he has just delivered. 


"The defendant appellant holds under the plaintiff respondent, 
lands within certain specified boundaries under two reclamation 
leases, executed on the 3rd September and 15th December 1859. 
"The plaintiff alleges that within the boundaries mentioned in the 
leases the defendant has been holding a larger area than that for 
which he pays rent, and that he has also encroached upon adjoining 
lands lying outside those boundaries. He prays, accordingly, as 
regards the first class, that fair rent may be assessed, and as regards 
the second class, that the defendant may be ejected. The defend- 
ant resists the claim substantially on two grounds, namely, as regards 
the first class, he denies liability to pay additional rent as the rent 
was consolidated for all the lands within the boundaries specified ; 
and, as regards the second class, he denies liability to ejectment as 
he ‘has been in possession for more than twelve years of the encroached 
‘lands as part of his tenure, but expresses readiness to pay any fair 
rent that’ may be assessed. In the Court of first instance, the 
Subordinate Judge held, as to the first class of lands, that the defen- 
dant was liable to pay additional rent for all land proved by measure- 
ment to be in excess of the area for which rent has been previously 
paid by him, and as to the second class of lands, that the defendant * 
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was not liable to be ejected, but was bound to pay fair rent. Upon 
appeal, the learned District Judge has affirmed the decree of the 
Court of first instance as to lands within the boundaries of the 
leases, but has made a decree for ejectment against the defendant 
in respect of all lands lying beyond such boundaries. The defend- 
ant has appealed to this Court, and on his behalf, the decision of 
the District Judge has been assailed on three grounds, namely, first, 
that the onus of proving what was the standard of measurement at 
the inception of the tenancy ought not to have been thrown upon 
the appellant; secondly, that upon a construction of the leáses, it 
ought to have been held that the rent was consolidated for all lands 
within the boundaries, and /hirdly, that the claim of the plaintiff to 
recover possession by ejectment of the defendant from the encroach- 
ed lands, is barred by limitation, and that his only liability with 
regard to such lands is the payment of fair rent. In support of the 
first contention, reliance is placed upon the decision of this Court 
in the case of Gouri Pattra v. Reily (1), in which it was held that 
it is for the zemindar who seeks for a settlement of additional rent 
for additional lands, to show that they are in excess of those for 
which rents are being paid, and to do this, it is for him to show 
what those lands are, what were the terms of the original settlement, 
and whether it was by any and if so by what process of measure- 
ment. The case, however, is clearly distinguishable from the one - 
now before us. Here the plaintiff alleges that the standard of 
measurement now prevalent is a cubit of 18 inches, and that this 
measure was in use when the leases were granted in 1859. The 
defendant asserts, on the other hand, that the standard of measure- 
ment prevalent in 1859 was a cubit of 20 inches. Of this he gives 
no evidence; ‘the District Judge has accordingly held that the 
measure now in use, was also in use in 1859. It is not disputed 
that whichever measure be adopted, the lands within the boundaries 
would be in excess of the area mentioned as that with reference 
to which the rent was fixed at the inception of the tenancy ; the 
only question, therefore, is as to the quantity of this excess. It is 
impossible to say that the District Tudge has, under the circumstances 
just stated, erred in holding that the state of things now in existence 
may be presumed to have existed also in 1859. The first conten- 
tion of the appellant cannot, therefore, be sustained and must be 
over-ruled. 

The second ground taken on behalf of the appellant turns upon 
the construction of the two leases, and must, as my learned brother 


(1)-(1892) I. L. R. 20 Calc. 579. 
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has pointed out, be decided against him. غ1‎ is clear that the rent 
mentioned in the leases was not a consolidated rent for the entire 
holding, and the covenant to pay additional rent for excess land 
refers to land cultivated within the boundaries but in excess of the 
area mentioned, apparently by guess, in the documents; the sugges- 
tion made on behalf of the appellant that this covenant had reference 
¢o lands without the boundaries which might be encroached upon, 
appears to be wholly inadmissible and is directly negatived by the 
language of one of the two leases. 


The /hird ground taken on behalf of the appellant raises a 
question of great importance, which is not altogether free from 
difficulty and does not appear to be covered by any authority 
directly in point. It is argued on behalf of the tenant that as 
he has reclaimed and has been in possession of the lands encroached 
upon beyond the boundaries of the leases for a period of more than 
twelve years, the title of the plaintiff to recover possession by 
eviction of the appellant is barred by limitation, though his title to 
receive rent in respect of such lands may not be so barred. It is 
contended, on the other hand, on behalf of the landlord respondent 
that the possession of a tenant is never adverse against his landlord 
and that cosequently no limitation can bar the claim of the 
plaintiff. In order to determine which of these conflicting views 
ought to prevail, it is necessary to refer briefly to the law regulating 
encroachments made by a tenant upon the property of his landlord. 


It was laid down by this Court in the case of JVuddyarchand 
v. Afeajan (1) that an encroachment made by a tenant upon land 
adjoining to or in the neighbourhood of his holding, is presumed, in 
the absence of strong evidence to the contrary, to be made for the 
benefit of the landlord. This was followed in the case of Prohlad 
Teor v. Kedar Nath (2), where the learned Judges, explaining and 
dissenting from the case of Gooroo Doss v. Zssur Chunder (3), 
enunciated the rule that the tenant has no right to compel the 


landlord, against his will, to accept him as a tenant in respect of the 


encroached land, but that the landlord, if he so chooses, may treat 
him as a tenant in respect of the land encroached upon. This is 
substantially in accordance with the English rule which is stated by 
Baron Parke in Doe v. Rees (4), to be that encroachments made 
by a tenant are for the benefit of his landlord, unless it appear 
clearly by some act done at the time of the making of the encroach- 


o (1884) I, L. R. ro Calc. 820. (3) (1874) 22 W. R. 246. 
(2) (1897) I. L. R. 25 Calc. 302. (4) (1834) 6 C. & P. 61g. 
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ments, that the tenant intended the encroachments for his own 
benefit and not to hold them as he held the farm to which the 
encroachments are adjacent. There has been some divergence of: 
judicial opinion as to the true principle which underlies this rule, 
Lord Campbell C. J. holding in Andrews v. Hailes (1), that the 
tenant is estopped from disputing the title to the encroachment as 
much as to the rest of the holding, and Baron Parke and Baron 
Alderson suggesting to Kingsmill v. Millard (2), that the encroach- 
ment is annexed to the holding. Mr. Justice Willes, on the other 
hand, in Whitmore v. Humphries (3), after observing that the 
landlord is entitled at the determination of the tenancy to recover 
from the tenant not only the land originally demised, but also any 
land which the tenant may have added to it by encroachment from 
the waste, such encroachment being deemed to be made by him as 
tenant as an addition to his holding, and consequently for the 
benefit of his landlord, unless it is made under circumstances 
showing an intention to hold it for his own benefit alone and not as 
part of his holding under the landlord, stated the reason of the rule 
as follows: “The rule is based upon the obligation of the tenant to 
protect his landlord’s rights, and to deliver up the subject of his 
tenancy in the same condition, fair wear and tear excepted, as that 
in which he enjoyed it. There is often great temptation and oppor- 
tunity afforded to the tenant to take in adjoining land which may or 
may not be his landlord's, and itis considered more convenient and 
more in accordance with the rights of property, that the tenant who 
has availed himself of the oppórtunity afforded him by his tenancy 
to make encroachments, should be presumed to have intended to 
make them for the benefit of the reversioner, except under 
circumstances pointing to an intention to take the land for 
his own benefit exclusively. The result is to avoid questions 
which would otherwise frequently arise as to the property in 
land, and to exclude persons who have come in as tenants, and 
who are likely to encroach, from raising such questions.” The. 
learned Judge then pointed out that the rule applies also' to cases 
where the encroached land belongs to the landlord, and observed 
that the fact that the landlord knows that the tenant is encroaching 
on his land, and from good nature takes no notice, and does not 
turn the tenant out, but allows him to hold the encroachment on the 
same terms as if it bad been part of the holding, cannot in good 
sense put the landlord in a worse position than if the tenant had 


(1) (1853) a E & B 353. (2) press) 11 Exch, 313 (318). 
(3) (1871) L. R. 7 C. P 
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taken originally without any assent and by mere wrong unknown to 
his landlord. The position therefore reduces to this; an encroach- 
ment made by atenant from the adjoining waste of his landlord is 
prima facie made by him in his character astenant; but it is open to 
the landlord to repudiate the relation, to treat him as a trespasser 
and to evict him as such; on the other hand, itis open to the tenant 
«o indicate at the time he encroaches, that he intends to hold the 
encroached lands for his own exclusive benefit and not to hold them 
as he held the lands to which they are adjacent; in this event, the 
landlord, though willing to treat him as a tenant, may be driven, by 
an assertion of a hostile title, to a suit to eject him as a trespasser. 
The question arises what period of limitation, if any, is applicable 
to a suit for ejectment by the landlord against the tenant who has 
made the encroachment in either of the two events I have stated. 
In my opinion, in the /firs/ class of cases, Art. 142 of the Second 
Schedule of the Limitation Act would apply, and the landlord, if he 
wishes to eject the defendant must bring his suit within twelve years 
of the dispossession; if he does not do so, bis title to recover actual 
possession would be barred, although his title to receive fair rent 
would not be barred, because the possession of the tenant, so far as 
the latter right is concerned, has never been adverse. When the 
tenant takes possession of lands outside his tenancy and professes 
to do so in his character as a tenant, the Jandlord is dispossessed in 
a limited sense, in other words, he is deprived of actual or khas 
possession ofthe land, but not of proprietory possession or posses- 
sion by receipt of rent. The extent of the dispossession depends on 
the extent of the claim of right under which possession by the 
trespasser is obtained and kept; where such claim is restricted to a 
limited interest in the property, the dispossession is limited to that 
extent only. If, therefore, the party in actual possession of a property 
admits that he holds a limited interest in it, for example, as a 
tenant, although he cannot plead prescriptive title in regard to 
general ownership, he may, in a suit for ejectment, successfully plead 
his adverse possession to the extent of the interest claimed by him. 
This doctrine has been recognized in various cases, and in my 
opinion, is applicable to the case now before us. As pointed out 
by the Judicial Committee in the case of Rajundur Kishwr v. Sheo- 
pursun (1), the interposition of a tenure between the zemindar and 
the cultivators of the soil cuts of the zemindar's possession, that 
is, his- title to the rents and profits immediately derived from the 


cultivators; his general proprietory title to the collections is 


(1) (1866) 10 M. I. A. 438 (449). 
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gone, and, in lieu of it, he is simply entitled to some rents 
from the tenureholder; to claim such an intermediate tenure 
is, therefore, an assertion of an adverse claim to that extent. 
Possession of a limited interest, consequently, may be just as 
much adverse for the purpose of barring a suit, for the deter- 
mination of. that limited interest, as is adverse possession of a 
complete interest in the property sufficient to bar a suit for the whole, 
property. As authorities for the proposition that a partial interest in 
land may be lost by adverse possession in the same manner as the 
entire interest, I may refer to the cases of Madhava v. Narayana: (1) 
Sankaran v. Periasamt (2), Budesab v. Hanmanta (3), and FPamunaóat 
v. Dhondi (4); these cases show that possession of a limited interest 
in immoveable property may be just as much adverse for the pur- 
pose of barring a suit for the determination of that limited interest, 
as adverse possession of a complete interest in the property operates 
to bara suit for the whole property; but such adverse possession of 
a limited interest, though a good plea to a suit for ejectment, is good 
only to the extent of that interest. The nature and effect of posses- 
sion must depend upon the nature and extent of the rights asserted 
by the overt conduct of express declaration of the person relying on 
it; there can, consequently, be no acquisition by adverse possession of 
an absolute title, when it is found that nothing but a limited interest ` 
has been asserted. The view I take is supported by the decision of 
the Bombay High Court in Maidin v. Nagapa (5). There the tenant. 
had a permanent lease granted to him of certain lands,-but he tres- 
passed and encroached upon other lands not comprised in the lease, 
and professed to hold the same as if they were part of the lands com- 
prised in the tenancy; such trespass and encroachment having con- 
tinued for upwards of twelve years, it was held that he had acquired 
a right of permanent occupancy as regards the encroached lands also, 
subject to the payment of a fixed rent, by the operation of the law of 
limitation; and this case was regarded by Mr. Justice Bhashyam 
Ayyangar in Seshamma v. Chickaya (6), as containing an accurate 
statement of the law on the point. This view is also in accordance with 
that taken by this Court in the case of Gopal v. Raja (7) There 
the zemindar sued for khas possession of certain plots of land which 
the defendant claimed as part of his tenure; failing to establish this 
plea, he urged that the suit was barred by limitation; the Court of 


(1) (1885) I. L. R. 9 Mad. 244. (4) (1903) 5 Bom. L. R. 186. 
3 (1890) I. L. R. 13 Mad. 467. (s) (1832) I. L. R. 7 Bom. 96. 
(3) (1896) I. L. R. a1 Bom. 409. (6) (1902) 1. L. R. 25 Mad. 507. 


(7) (1894) Reg. App. 49 of 1893, decided by Ghose and Gord : th 
22nd June 1894, unreported. d d dg 
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first instance dismissed the suit on the ground that the plaintiff had 
failed to prove khas possession within twelve years of the institution 
of the suit; it was held by this Court that as the defendant had not 
proved adverse possession for more than eleven years as tenant, the 
plaintiff was entitled to succeed. 1 may add that the view I take is 
also supported by the opinion of an eminent English Judge ; see 
«Attorney General v. Tomline (1), where it was held by Mr. Justice Fry, 
that an encroachment made by a copyhold tenant upon the waste of 
the manor becomes an accretion to the original holding, and the 
tenant acquires by adverse possession under the Statute of Limitation 
only a copyhold title to the encroached land. I do not, however, 
place any reliance upon this decision because when the case was 
taken on appeal, Attorney General v. Tomline (a), it was disposed of 
upon different ground which rendered the decision of this question 
unnecessary by the Court of Appeal. Nor doldesire to found my 
decision upon the case of Tabor v. Godfrey (3), which has been 
referred to at the bar as an authority for the proposition that an en- 
croachment upon adjoining land of the landlord, after occupation by 
the tenant for more than twelve years, cannot be recovered by the 
landlord during the term, but must be deemed to have been occupi- 
ed by the tenant as part of the holding, so as to be recoverable by 
the landlord only at the end of the term. The circumstances of that 
case were مو‎ different from those of the case now before us that it 
would not be right to treat it as an authority applicable here ; and 
it is quite clear that the decision was not based on the Statute of 
Limitation, but as pointed out in Zord Hastings v. Sadler (4), 
turned rather upon the peculiar circumstances of the case, and the 
inference deducible therefrom. In the second class of cases where the 
tenant intends the encroachment for his own benefit and sets up a 
title adverse to the entire interest of the landlord, Art. 144 of the 
Second Schedule to the Limitation Act might perhaps, be applicable. 
As an illustration of a case of this description, reference may be 
made to Doe v. Massey, (5); there the owner of plots A and B, 
who had demised A to Massey for building, expressly refused to 
grant him a lease of B or to give permission to build on it, telling 
him that if he built there, he must built on his own responsibility ; 
subsequently Massey built on B, the owner not interfering and never 
receiving any rent in respect of B ; it was held by Lord Campbell C.J. 
that the ordinary presumption that a tenant taking in land adjacent 
to his own, by encroachment, must as between himself and his land- 


(1877) 5 Ch. D. 750. (3) (1895) 64 0 J. Q. B. 245. 
(2) (1880) 15 Ch. D. 150. (4) (1898) 76. L. T. 355. 


(5) (1851) 17 Q. B. 373- 
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lord, be deemed prima facie to take it as part of the demised land 
was amply rebutted, and that B could not be regarded as added to 
the demised premises. In a case like this where the tenant encroa- 
ches not in his character as tenant, but asserts a ‘hostile title against 
the entire interest of his landlord, the rule laid down by this Court in 
the case of Walt Ahmed v. Tola Meah, (1) would be applicable, 
namely, that if a tenant encroaches on the adjoining waste lands of 
the landlord, his possession of the lands encroached upon. can only 
commence to be adverse when a title adverse to the landlord is.asser- 
ted or the landlord becomes aware of the. encroachment. "This is 
justifiable upon the theory that as the tenant encroaches - prima facte 
in his character as tenant, the landlord is entitled to treat.him as such 
till he has notice of a repudiation of such character and an assertion 
of a hostile title. 


I must hold accordingly that the third ground taken on behalf of 
the appellant is well founded and must prevail. The claim of'the 
plaintiff to recover khas: possession‘ by ejectment of the defendant 
must be held to be barred by limitation. He will, however, be en- 
titled to recover possession of the proprietory interest, in other words, 
to recover rent in respect of the encroached land. "Ihe decree of 
the Court below must be varied accordingly. 


B. M. Appeal allowed in part ; decree varied. 
(1) (1903) 1. L. R. 31 Calc. 397. 





Before Mr. Justice Ghose and Mr. Fustice Holmwood. 


AMBIKA CHARAN DUTT AND OTHERS. 
v. 
MUKTA KISHORI AND OTHERS.* 


Probate and Administration Act (V of 1881), Secs. 105, .108—Direciion 
in wil for payment of debts—specific legacy, mortgage by holder of—Decree 
against heirs for debts of the testator—Charge.on property given in legacy. 

A decree in favour of a creditor to the estate of a deceased testator is a .mere 
money decree, and has not the effect of creating a charge upon the property ; a 
direction in the will,for the payment of the testator's debts is. only a general 
direction to pay up all his debts out of the estate, and does not create any 
charge thereupon. 


A purchaser in execution of such a decree cannot claim ‘a valid charge 
upon the property as against a mortgagee from the specific legatee. 


* Appeal from Appellate Decree No. 1840 of 1903, against the Decree of 
Babu Govinda Chundra Dey, Ofig. Subordinate Judge, Chittagong, dated the 
21st May 1903, reversing that of Babu Gopal Chundra Bose, . Munsiff, Panya, 
dated the 3rd February 1902. 


Vor. IL] HIGH COURT. 


A mortgage created by a specific legatee before the debts of the deceased 
testator are paid off, is not altogether invalid in law. 


Appeal by the Plaintiffs. 

Suit for recovery of money by sale of mortgaged pro- 
perties. 

The material facts may be briefly stated as follows :— 

e One Peary Mohan Ghosh died in Nov. 1892, leaving a will 
which was executed on the 3oth August 1890. Under the terms 
of this will, Annapurna widow of Peary Mohon was appointed 
executrix and the testator made a legacy of some of his properties, 
which form the subject matter in dispute in the present action, in 
favour of his widow. The will moreover directed that all his debts 
should be paid out of his estate. The widow took out probate and 
on the 21st October 1894 mortgaged the properties which she 
received by way of legacy to defendant No. 3; she died in Feb. 
1895. Afterwards on the ist June 1898, the plaintiffs purchased 
the said mortgage bond from defendant No. 3. 

Amongst the creditors of the deceased testator, one Kristo 

Mohan Sarma and another got a money decree on the zoth November 
1895 against the legal representatives of the deceased on the strength 
of a simple money bond, dated the 3rd November 1891, executed 
by Peary Mohan. In execution of this decree the mortgaged lands 
were sold on the 7th June 1898, and purchased by the defendant 
No. 2. 
The present suit was brought for the recovery of the mortgage 
money by sale of the mortgaged properties against defendant No. 1, 
daughter and heir of Peary Mohan as well as of Annapurna, and 
also against defendant No. 2 who was in possession of the disputed 
properties. The suit was contested by defendant No. 2 who con- 
tended that Annapurna had no power to mortgage, before paying 
off the debts due to the estate and that the property is not liable for 
the debt incurred by her. The Court of first instance gave a decree 
in favour of the plaintiffs and held that the claim for presonal decree 
was barred by limitation. Defendant No. 2 appealed. The follow- 
ing passage appears in the judgment of the Subordinate Judge who 
decreed the appeal : ; 

- “ The question which virtually resolves itself for consideration 
is whether or not the decree in execution of which the defendant 
No. 2 made purchase is a charge on the estate. The will makes 
mention of the debt for which the decree was obtained, and as 
Sec. 105 of Act V of 1881, provides that debts of every description 
should be paid before any legacy, I should think that the mortgage 
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by the executrix Annapurna cannot be valid as against the defendant 
No. 2, who purchased the disputed properties in execution of the 
aforesaid decree." Against this decision the plaintiffs preferred 
this appeal to the High Court. 

Babu Harendra Narain Mitter for the Appellant. 

Babus Mohendra Nath Roy and Biraj Mohan Mojumdar for the 
Respondents. 


The judgment of the Court was delivered by 


Ghose J.—This appeal arises out of a suit to enforce a mortgage 
bond bearing date October 1893 executed by one Annapurna, widow of 
Peary Mohan Ghose. This person died in November 1892, leaving 
a will which he had executed on the goth August 1890. By that 
will he appointed his widow Annapurna his executrix. He directed 
that all his debts should be paid out of the estate, and he made a 
specific legacy in respect of a certain piece of land in favour of 
Annapurna. Annapurna then, as already mentioned, in October 
1893, mortgaged the land in question, to defendant No. 3, fora 
certain consideration received by her; and the defendant No. 3, 
sold his mortgage interest to the plaintiff. Subsequently, on the 
20th November r9os, a creditor of Peary Mohan Ghose obtained a 
money decree against his legal representatives, Annapurna having 
in the meantime died, and in execution of that decree, the property : 
mortgaged to defendant No. 3 by Annapurna was sold up, 
and purchased by defendant No. 2. And it is against the defendant 
No. 2 that the relief in this action is mainly claimed. 

The Court of first instance gave the plaintiff a decree, but that 
decree has heen set aside by the lower appellate Court upon the 
simple ground that, having regard to the provisions of Sec. 105 
of the Probate and Adminstration Act, the mortgage executed by 
Annapurna in favour of defendant No. 3 in October 1893 is alto- 
gether invalid, and, therefore the plaintiff is not entitled to enforce 
the said mortgage. The Subordinate Judge, in discussing the 
question raised before him, begins by saying that the question 
before him is whether or not the decree in execution of which the . 
defendant No. 2 made his purchase was a charge upon the estate ; 
and he is apparently of opinion, though he does not express it in 
so many words, that it is a charge upon the estate, and 
that this charge must have precedence, over the legacy | 
given to Annapurna. Sec. 105 of the Probate and Adminis- 
tration Act, upon which he proceeds in determining the question ' 
raised before him by the plaintiff, runs as follows :—'"Debts of every 
description must be paid before any legacy.” We do not know 


Vor. IL] HIGH COURT. 


whether the attention of the Subordinate Judge was called to a 
succeeding section (108) of the same Act which provides as follows: 
“where there is a specific legacy and the assets are sufficient for the 
payment of debts and necessary expenses, the thing specified must 
be delivered to the legatee without any abatement.” No enquiry 
seems to have been made in this case, and indeed there is no sugges- 
tion made by the defendant, that the assets left by the deceased 
were insufficient for the payment of debts and necessary expenses; 
and one might well presume, bearing in mind the fact that the 
legatee was the executrix herself, and the mortgage was not given 
until about a year after the death of Peary Mohan Ghose, that so 
far as Ànnapurna was concerned she considered that the assets of 
the estate left by the deceased were sufficient to discharge all the 
debts and necessary expenses. However that may be, we think that 
the Subordinate Judge has fallen into an error in the construction that 
he has put upon Sec. 105 of the Probate and Administration Act, 
to which we have already referred. That section merely provides 
that the debts must be paid before any legacy is paid. It 
does not say that, if the legacy is paid before the debts are paid 
and the legatee deals with the property by way of mortgage or 
otherwise, that transaction must be taken to be invalid. In the 
present case, the debt upon which the decree was obtained and 
in execution of which decree the property was sold has been paid 
by the sale itself. So that the debt has been extinguished and 
necessarily, if there are no other debts due from the estate of the 
deceased, the legacy must operate. We have already mention- 
ed that the decree that was obtained by the creditor was simply a 


- money decree, and no charge upon the property bequeathed to the 


widow was created thereby. In the case of Ram Dhun Dhur v. 
Mohes Chander Chowdhury (1), where a somewhat similar question 
arose, it was held by a Division Bench of this Court that a decree in 
favour of a creditor to the estate of the deceased is a mere money decree 
and has not the effect of creating a charge upon the property, and 
that a direction in the will for the payment of the testator’s debts is 
only a general direction to pay up all his debts out of the estate 
and that it creates no charge thereupon. If the decree which the 
creditor obtained did not create a charge upon the property, we fail 
to see how the purchaser in execution of the decree could claim a 
valid charge upon the property in question as against the mortgagee. 
All that might be said is that, when Annapurna took the legacy, she 
took it subject to the debts due to the estate of the deceased but 


(1) (1882) I. L. R. 9 Calc. 406, 


pe 
Ambika Charan 
Dutt 


v, 
Mukta Kishori, 





Ghose F. 





142 THE CALCUTTA LAW JOURNAL. [Vor. Il. ` 





Civ. it could not be said that the mortgage created by her was altogether 
1905 invalid in law. Upon these considerations we are of opinion that 
ipis the judgment of the Court below cannot be supported. It must, 
Ambika Charan ; 5 
Dutt therefore, be set aside and that of the Court of first instance restored 
T. 1 
Vins. oe 
B. M. Appeal allowed. 


Ghose F. 





Before Mr. Justice Hill and Mr. Fustice Breit. 
HARANUND NASKAR. 





Civit ; 2. 
1902 DOYAL CHAND NASKAR AND ANOTHER. * 
! 
May 19. Arbitration, reference to, through Court—-Award—Decree in accordance 
with amard—Appeal, if lies—Civil Procedure Code (Act XIV of 1882) 
Sec. 522. . j 


No appeal lies from a decree which is not in excess of, but is in accordance 
with an award made by an arbitrator appointed through the intervention of 
the Court, 


Ghulam Khan v. Muhammad Hassan (1) followed. 
Appeal by the Plaintiff. 


Suit for possession of land. 

The material facts and arguments appear from the judgment. 

Dr. Ashutosh Mookerjee and Babu Biraj Mohan Mojumdar for 
the Appellant. E 
- Babus Dwarkanath Chakravarti and Girija Prasanna Roy Chow- 
dhury forthe Respondents. ا‎ E 

The judgment of the Court was as follows :— 


` This is an appeal from an order made by the-Subordinate Judge 
of the 24 Pergunahs remanding the case under section 562 of the 
Code of Civil Procedure, to the Court of the Munsiff of Diamond 
Harbour for trial. 

` The suit was for possession of land and, some time after its 
institution, was referred to arbitration by agreement of the parties. 
The arbitrator entered on the reference and delivered his award 
which was duly filed in Court. Objection having afterwards been. 
taken to the award before the Munsiff by the defendant to the effect 


* Appeal from Appellate Order No. 235 of 1901 against the order of Babu: 
Ramgopal Chaki, Subordinate Judge, 24 Pergunnas, dated the i3th May Igor, 
remanding the case on reversing the decree of Babu R, L, Ghose, Munsiff, 
Diamond Harbour, dated the 18th June 1900. : 


(1) (1901) I. L. R, 29 Cale, 167. 


VoL, IL] . HIGH COURT. 


that the arbitrator had not taken evidence as he was bound, by the 
terms of the reference, to do, that objection was considered by the 
Munsiff and overruled, and in the result, the Munsiff made his decree 
in accordance with the award. It is not suggested that the decree 
is open to exception on the ground that it is either in excess of or 
not in accordance with the award. 

e The defendant then appealed against the decree to the District 
Court and the appeal came before the Subordinate Judge in due 
course for disposal. The Subordinate Judge has taken the view 
that th& award was bad inasmuch as the arbitrator had refused to 
take evidence. And, he has accordingly set aside the decree of the 
Munsiff and remanded the case for retrial. 

Here, in appeal, the primary objection taken to the order of the 
Subordinate Judge is that there was no appeal to the District Court 
from the decree of the Munsif, and, reliance in support of that 
position is placed upon the case of Ghulam Khan v. Muhammad 
Hassan (1). We think that this contention is well-founded and that 
the case clearly comes within the principles there laid down by the 
Privy Council. The consequence is that this appeal must be decreed 
with costs, the order of the Court below set aside and the decree 
of the Court of first instance re-instated. 

We may add that so far as we are in a position to judge, even 
on the merits, the order of the Subordinate Judge could hardly 
Have ‘been sustained. He seems to have fallen into an error, in 
regard to the question whether evidence .had been’ taken by the 
arbitrator. . Apparently, the arbitrator did take evidence, though the 
Subordinate Judge says in his judgment that he did not. 

There is no reason so far as we can see, for supposing that the 


award was bad or that the arbitrator was actually guilty of the mis- 


conduct imputed to him. 
We assess the hearing fee at three gold mohurs. 
p. M. Appeal allowed. 
(1) (1901) I. L. R. 29 Calc. 167. 
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CiviL Before Mr. Justice Pratt and Mr. Justice Pargiter. 
1905 NABAKRISHNA ROY AND OTHERS 
meme 

Fuly 3, I4, 9. 


HEM LAL ROY AND OTHERS. * 


Reversioners, suit for possession by—Code of Civil Procedure (Act XIV of 
1882) S. 137—Res-judicata—(Qwuestions in issue, determined in tke previous 
suit—Arpannama (Deed of gift) by widow, when binding on reversioners—Dis- 
possession by reversioners—Legal necessity—Limitation Act (XV of 1877) Arts. 
91, 142 and 144. . 

A widow was dispossessed of her share in two tanks included in certain 
debutter properties by some of the reversioners, vis À and B. Unable to assert 
her rights, she made a gift of her shebaiti rights in the whole of the debutter 
properties to certain otber reversioners, C, D, F, who thereupon sued À and B 
and obtained a decree for possession of the two tanks. On the death of the 
widow, À and B sued C, D and F, for recovery of the whole of the properties 
‘covered by the gift; as reversioners of her husband. 

Held: (1) that the second suit was not barred by the rule res-judicata ; 

(2) that as the plaintiffs had wrongfully denied the existence of the idol, 
ousted her from the two tanks, denied that they were the debutter of the idol 
and tried to appropriate them as their private property, the deed of gift 
executed by the widow in favour of the defendants as shebaits to safeguard 
the debutter, was for legal necessity, and as such, was binding on the 
reversioners, 

A gift by a widow is void and not merely voidable on her death. 

Chooramani Dasi v. Baidya Nath Naik (1), Narmada Debi v. Shosi- 
bhusan Bit (2) and Harihar Ota v. Lokenath Misra (3) referred to 

Ordinarily, a suit by the reversioners, as such, to recover property 
transferred by way of gift by a widow, would not be barred, if bought 
within twelve years of the widow's death; but where, as in the present 
case, the gift is binding on the reversioners, the reversioners must set it 
aside before they can succeed, and the period of limitation in. such a case 
is three years under Art, gı of the Second Schedule of the Limitation Act. 


Appeal by the Plaintiffs. 

Suit for possession of immoveable properties as rever- 
Sioners. 

The material facts and arguments are fully set out in the judg- 
ment. 

Babus Dwarka Nath Chakravartt, Foy Gopal Ghosha and 
Biraj Mohan Mosumdar for the Appellants. 


* Appeal from Appellate Decree No. 1129 of 1903 against the decree of, 
Babu fadupati Banerjee, Subordinate Judge of Midnapur dated the 27th 
February 1903, affirming that of Babu Asutosh Ghose, Munsiff, Midnapur 
dated the 29th May 1902. 


(1) (1904) I, L. R, 32 Cale. 473. (2) (1904) 8 C. W. N. 80a, 
e (3) (1905) I C. L, J; 408. 


Vor. IL] HIGH COURT. 


Babu Basanta Coomar Bose for the Respondents. 
Coke V. 
The judgment of the Court was delivered by 


Pargiter J.—This suit relates to certain dedusfer property which 
was held by three brothers. The two plaintiffs are the sons of one brother, 
ethe three defendants are the sons of another brother, and the property 
in dispute is the share which was managed by Rukmini, the widow 
of the third brother. The property consists of two portions, viz. 
that in the first schedule which is dedicated to the idol Sridhur Jeu, 
and that in the second schedule dedicated to the idol Raghu Nath 
Jeu. 

In March 1893 the plaintiffs dispossessed Rukmini of her share 
in two tanks belonging to the debu//er of Raghunath, and she being 
unable to assert her rights transferred all her rights to the defendants 
by an arpannama. They sued plaintiffs in 1895 and gained a decree 
for the entire sixteen annas of both tanks. Rukmini died in 1897 
and the plaintiffs instituted this suit in rgor claiming as reversioners 
of her husband to get all her share of the properties. Both the 
Lower Courts have dismissed the suit and the platntiffs have 
appealed. 

The question raised before us are:—jirs/, whether the suit is 
barred as res-judicata; secondly, whether the arpannama can bind 
the plaintiffs in the circumstances of this case; and: /hirdly, whether 
the suit is barred by limitation. 

Onthe first question itis clear that this suit is not barred as 
res-judicata, for the only questions raised in the former suit were, 
whether there was an idol Raghunath, and whether the small part 
of the property in dispute there was the 10015 deóu/fer. These 
questions are not in dispute here, and, in fact, the plaintiffs now 
rely on the decisions in that suit. 

The second is the chief question. The arpannama executed by 
.the widow could not ordinarily bind the reversioners plaintiffs, but 
the Subordinate Judge holds that the following facts alter the case 
materially, The plaintiffs ousted her from the two tanks, denied 
that the tanks were the deóu//er of the idol Raghunath and tried to 
appropriate the tanks to themselves as their private property. In 
fact they denied the existence of the idol Raghunath and claimed 
his sheba property as their own personal property. The widow was 
unable to assert her rights as shebait, to the tanks against the 
plaintiffs, and yet had to take measures to recover tanks as the 
idol's debul/er. She, therefore, transferred all her rights in all the 
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debutter properties to the defendants in order that they might recover 
the tanks as deóu/fer. That was the cause and origin of the 
arpannama. That seems to have been the best way in which she 
could safe-guard the deóu/fer. It was not a true alienation at all; 
for she made over her rights as sAeba:/ to the defendants as her 
co-shebat/s, and it was as shebaits that they accepted the arpannama. 
Had they not done that, the widow could apparently have asserted, 
the sheba rights only by raising funds through a real alienation of a 
part atleast ofthe properties to outsiders. Upon these facts the 
Subordinate Judge held that there had been legal necessity for the 
arpannama, that it was the plaintiffs own conduct that produced 
that legal necessity; that, therefore, the arpannama is bind- 
ing against the plaintiffs; and that they cannot succeed 
unless they first set it aside. We think that these reasons 
are sound. It was the plaintiffs own wrong-doing that brought 
about the state of things which now exists, and they cannot now 
ignore that state of things as if it does not affect them. It is true 
that the arpannama deals with the property of both the idols, whereas 
the former suit was concerned with the property of only the idol 
Raghunath. But as already mentioned, the widow, in the helpless 
position in which she was, could not recover the property which the 
plaintiffs had taken from her, and, therefore, the arpannama, though 
it makes over to the defendants all her rights as shedai# of both the 
idols, was rendered necessary in her effort to regian the portions 
taken by the plaintiffs, and the plaintiffs must be bound by the 
transactions of which they were the primary cause. We, therefore, 
hold that the arpannama is binding against the plaintiffs. 0 

The third question is whether this suit is barred by limitation. 
No doubt such a suit would not ordinarily be barred by limitation, 
because the arpannama is a gift, and a gift by a widow is void and not 
merely voidable on her death. This is established by the cases of 
-Chooramant Dasi v. Baidya Nath Naik (1), Narmoda Debi v. Shosi- 
bhusan Bit (2), and Harihar Ota v. Lokenath Misra (3); hence the 
period of limitation would be twelve years. But here we are dealing with 
special facts, and we have held that in the special circumstances the 
arpannama is binding on the plaintiffs. They must, therefore, set 
it aside before they can succeed. Hence the period of limitation is 
three years under article gt, and the suit is barred by limitation. 
The appeal, therefore, fails and is dismissed with costs. 


H. S. Appeal dismissed. 


(1) (1904) I. L. R. 32 Calc. 473. (2) (1904) 8 C. W. N. 802. 
(3) (1905) 1 C. L. J. 408. 


Vor. II.] HIGH COURT. 


CRIMINAL REVISION. 


Before Mr. Justice Henderson and Mr. Justice Geidt. 
KEDAR PRASANNA LAHIRI AND ANOTHER 


Dv. 
LALIT MANDAL.* 

Code of Criminal Procedure (Act V of 1898) Sec. 145—Possession, nature 
of, contemplated —Criminal Court, finding of, as to possession, effect of— Recent 
possession given under Civil Court decree, effect of —Magistrates, duty of. 

Possession found by a Criminal Court is not such as can be treated in the 
manner in which recent possession given under a decree of a Civil Court is 
treated in cases under Sec. 145 of the Code of Criminal Procedure. 


In proceedings under Sec. 145 of the Code of Criminal Procedure, Magis- 
trates should uphold possession given by a Civil Court, so that a person who 
has obtained a decree declaring his right to possession and had been put in 
possession might not find himself again forced to litigate his title. 


Rule obtained by the First Party. 


Proceeding under Sec. 145 of the Code of Criminal Pro- 
cedure. 


The material facts and arguments appear from the judgment. 
The judgment of the Sub-Divisional Magistrate in the previous 
case was as follows :— 


“r Lasib Mandal self and on behalf of Kristo Priya and 2 other 
zemindars versus Umid Pramanik. 


2 Iswar Koch self and on behalf of Kristo Priya and 2 other 
zemindars. 


Secs. 447, 352 and 147 I. P. C. 


The Sub-Divisional Officer made over the 2 cases to me for 
trial under the sections mentioned above. I took up the cases 
and tried together under the provisions of sec. 239 C. Cr. P. 
The facts of the case are as follows:—Nadia Mandal (D. 
W. 4). had some jote land; 12 bighas of the same are claimed 
by the complainants as let by the zemindars in Baisakh or Jaistha 
last (i. e. April and May 1904). They allege that on the 3rd August 
last the accused with some others forcibly ploughed up the land 
said to have been settled with them. "The accused pleads not guilty 
and alleges that he has purchased this land in auction sale in 
execution of a decree passed against Nadia Mandal and that this 


* Cr. Revisions No. 1370 of 1904, against an order of Babu Annada Prasad 


Gupta, Sub-Divisional Magistrate of Naogaon, dated the 2nd. December 1904. 
19 
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CRIMINAL land is covered by sale certificate dated the rith May 1897. Both 


1905 parties have examined witnesses in support of their respective 
K En claims. Nadia supports accused. It appears that Nadia fled a 
Lahiri petition of عورم‎ of this jote land on the sth January 1904 before 


Lalit Mondul, te Munsiff of Naogaon in an execution case after he was dispossessed . 
according to his own petition of complaint, vide Ex. B dated the 
31st Adgust 1903. It was a petition by which he prosecuted accused . 
for criminal trespass and forcibly dispossessing him out of the 
land in question. He had withdrawn this case for what reason 
best known to himself ; after that he took no action and relinquished 
the jote on the sth January 1904. Accused is admitted by Nadia 
to have harvested the crop of last year and raised crop this 
year. Nadia had also filed 2 petitions to keep the peace, 
vide Exs. C and D, dated the 25th August 1903, the 4th Sep- 
tember 1903 respectively, but could not recover possession. ' 
Under these circumstances his (accused’s) entering the land 
on the day of occurrence is I think no trespass. He should 
have been ousted legally. I have no reliance upon the 
evidence of the prosecution as it is contrary to real facts of the case. 
1 believe the accused is in possession of the land in dispute as 
deposed by his witnesses. ‘There is no evidence of any riot having 





been committed. Order —The court finds accused Umid 
Pramanik not guilty and directs him to be discharged under Sec. 
Beo CIS. 


doe 


Babus Hari Charan Sarkhel and Manmatha Nath Mookerjee 
for the Petitioners. 


Babus Mohini Mohan Chakravarti for the Opposite party. 
The following judgment was delivered by the Court :— 


It appears that one Umid Pramanik was charged under Sec. 352 
and 447 read with Sec. 147 I.P. C. in connection with a dispute 
with regard to 12 bighas of land. That case was disposed of, on 
the 18th of November last and the accused was found not guilty. 


On the zist of November, that is to say, 3 days afterwards, 
the second party to the present proceedings presented a petition to 
the Deputy Magistrate asking that proceedings might be taken 
against the first party in the present proceedings under Sec. 144 
Cr. P. C. Proceedings were instituted under Sec. 144 and a copy 
of the order was sent to the Sub-Inspector with instructions to 
him to report also whether proceedings. should not be taken under 
Sec. 145. The Sub-Inspector made a report in accordance with the 
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instructions and in that report he stated that as the parties were 
claiming that land in question, there was a likelihood of a breach 
of the peace and upon that, proceedings were instituted under Sec. 
145 Cr. P.C. 


It has been contended before us that these proceedings are bad 
on the ground that another Magistrate in the case in which Umid 
«Pramanik was the accused, found that Umid Pramanik had purchased 
the land in question, that he obtained the sale certificate and that 
in the opinion of the Magistrate, he was in possession. It is said 
that these findings in the judgment of the Magistrate in that case 
ousted the jurisdiction of the other Magistrate before whom there, 
were proceedings under Sec. 145. 


In the first place, the finding with regard to possession, if it can be 
taken to be such, is a finding with regard to Umid Pramanik only 
being in possession of the land. Umid Paramanik is no doubt one 
of the petitioners before us and one of the first party in the pro- 
ceedings under Sec. 145. But there is nothing in the finding of the 
Magistrate that Umid Pramanik was in possession which can be 
treated in the manner in which recent possession given under a 
decree of a Civil Court is treated in cases under s. 145 of the Code 
of Criminal Procedure. In proceedings under s. 145, Magistrates have 
always upheld possession given by a Civil Court, otherwise a person 
who had obtained a decree declaring his right to possession and had 
been put in possession might find himself again forced to litigate 
his title. 

In the present case we are unable to say that proceedings were 
without jurisdiction. The Rule is, therefore, discharged. 


M. N. M. ' Rule discharged. 


Before Mr. Yustice Rampini and Mr. Fustice Mookerjee. 
HIRANANDA OJHA 


0 


EMPEROR. „ 


Criminal Procedure Code (Act V of 1898), Secs. 133, 364—-Penal Code 
(Act XLV of 1860) Sec. 193—Party toa proceeding under S. 133 Cr. P. C. 
whether am accused— Accused, definition of—Oath, examination on, of such 
person—False evidence, prosecution for giving, if legal. 

* Criminal Revision No. 534 of 1905 against an order of W. H. Vincent, 
Esq. Offg. Judicial Commissioner, Ranchi, dated the 29th March 1905, 
setting aside the conviction and sentence passed upon the petitioner by Babu 


J. N. Gupta, Deputy Magistrate, Palamau dated tbe 6th March 1905, and 
directing a retrial. 
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CRIMINAL Proceedings under Sec. 133 of the Cr. P. Code are more of the nature of 
1905 ` Civil than of Criminal proceedings and a party to such a proceeding is not an 
Sera accused person within the meaning of Sec. 369 of the Code and there is 
Hirananda Ojha nothing + t his bei ined th, and if such ives 
5 g to prevent his being exami on oath, and if such a person gi 
Emperor. false evidence, he may be prosecuted for an offence under Sec. 193 I. P. C. 


The word accused does not necessarily mean and include any person over 
whom a Magistrate or other Court is exercising jurisdiction. 
Queen Empress v. Mona Puna (1) S hoja Sing v. Queen-Empress (2), 
Queen-Empress v. Mutasaddi Lal (3) distinguished. 
Application by the accused Hirananda Ojha. 
The facts of the case and the arguments appear from the 
judgment. 
Babu Dasarathi Sanyal for the Petitioner. 
The judgment of the Court was delivered by 


Rampini J.—This isa Rule calling upon the Deputy Commis- 
sioner of Palamow to show cause why the order passed by the 
Judicial Commissioner, sanctioning the prosecution of the applicant, 
under section 193 of the Indian Penal Code, should not be set aside 
on the ground that the Magistrate could not legally examine him on 
oath at the time when the false statement is said to have been made, 
or why such other or further order should not be made as to this 
Court may seem fit. 

The facts of the case are these. The applicant before us was a 
party to a proceeding under section 133 of the Code of Criminal 
Proceedure, that is, a proceeding for the removal of an obstruction. 
He was examined before the Magistrate on oath and made a state- 
ment, which the Magistrate found to be false. He was therefore 
prosecuted under section 193, I. P. C., and convicted and sentenced 
to undergo rigorous imprisonment for six months and to pay a fine 
of Rs. 500. On appealto the Judicial Commissioner, that Officer 
set aside the conviction and sentence, on the ground that the charge, 
as framed, was defective ; and he remanded the case, in order that it 
might be retried on a charge properly framed. 

Then in this Court a Rule was obtained, on the ground that was 
not urged before the Judicial Commissioner that, as the applicant 
was a party to the proceeding which had been instituted against him 
under section 133, C. Cr. P., the Magistrate was not entitled to put 
him on oath, or to call upon him to give evidence in the case. 

The learned pleader on behalf of the applicant contends before 
us that his client was in the position of an accused person and there- 


(1) (1891) 1. L. R. 16 Bom. 661. (2) (1895) I. L. R. 23 Calc. 493. 
(3) (1898) I. L. R. 21 All 107. 
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fore, under S. 342. C. Cr..P, the Magistrate was notauthorised to 
administer an oath to him when he gave evidence. He also contends 
that an accused person is any person against or over whom a 
Magistrate or other Court is exercising jurisdiction. In support of 
these contentions he calls attention to the cases of the Queen 
Empress v. Mona Puna (1), Fhoja Singh v. The Queen Empress (2), 
"and the Queen Empress v. Mutasaddi Lal (3) He also relies 
upon sections 488 C. Cr. P. Now, no doubt, first of these 
cases, does apparently lay down that by the word “accused” in 
section 342, C. Cr. P. is meant “any person over whom a 
Magistrate or other Court is exercising jurisdiction." This, 
however seems to us to be too wide a definition, and it would 
appear that the learned Judges who where deciding the case of 
the Queen Empress v. Mona Puna (1), in defining the word 
‘accused’ in such broad terms were somewhat beyond the necessi- 
ties of that case. In that case several persons had been arrested in a 
matter under Police investigation, one of whom, Hari, made certain 
disclosures to the Police, who thereupon discharged him and made 
him a witness. At the trial he gave evidence against his accomplices 
who were all covicted. It was therefore contended that the man 
Hari was an accused and that this evidence was inadmissible. But 
the learned Judges held that he was not an accused and that this 
evidence was admissible, because the Police had discharged him 
and the Magistrate was not exercising jurisdiction against him at 
that time. The decision is directed to the question of the time at 
which a person ceases to be an accused. Probably the learned 
Judges did not mean to go further than to lay down that the 
“ accused " Hari was no longer in the position of an accused, as at 
the time when he gave evidence, no jurisdiction was being exercised 
against him. If they did, their decision was an obWer dictum. 
Then in cases of Fhojha Singh v. The Queen-Empress (2) and 
the Queen-Empress v. Mutasaddi Lal (3), the persons concerned were 
persons against whom proceedings were being taken under Chapter 
VIII of the Code of Criminal Procedure, that is procedings for 
the purpose of bindingthem down to keep the peace. Now, when 
a person against whom procedings under Chapter VIII were taken 
does not obey the order passed against him, he is liable to be 
punished with imprisonment ; and this differentiates the case of such 
a person very much from the case of a person against whom pro- 
ceedings under section 133, C. Cr. P. have been taken. The 


(1) (1891) 1. L. R. 16 Bom. 661. — (2) (1895) I. L. R. 23 Calc. 493. 
(3) (1898) I. L. R. 21 All. 107. 
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proceedings in the latter are more of the nature of Civil than of 
Criminal Proceedings. 


Then the learned pleader for the applicant relies on section 488 : 


C. Cr. P.; and he points outthata person against whom proceedings 
for maintenance are being taken is, in clause (7) called an accused 
person. 'That may be so; but it will be seen, from clause (3), that 
a person who does not comply with an order for maintenance passed 
against him under section 488, is liable to be sentenced to impri$on- 
ment which may extend to one month. : 

That being so we think that the cases cited by the learned 
pleader for the applicant are entirely distinguishable from the 
present case; and, furthermore, we may call attention'to the fact, that 
throughout the Chapter in Which section 133 occurs, namely 
Chapter X, a person against whom proceedings are taken under 
that Chaper is never called an accused person, but is always spoken 
of as a person against whom proceedings are being taken, and the 
reason for this would appear to be that, if he neglects to obey the 
order passed, he is not liable to punishment. If he disobeys that 
order, he can apply for the appointment of a Jury to try whether 
the order is reasonable and proper; butif he does not carry out the 
order or show cause, or apply for the appointment of a Jury, he is 
liable to the penalty prescribed in that behalf in section 188 I. P. C. 

In these circumstances, the applicant cannot in our opinion be 
held to be an accused person and there is nothing to prevent his 
being éXamined on oath. We would here point out that it would 
be very dangerous to hold that a person, against whom proceedings 
under Chapter X of the Code of Criminal Procedure are being 
taken, is an accused person, because then it would follow that all 
persons against whom guasi Civil proceedings are being taken under 
the Code of Criminal Procedure are accused persons and may make 
false statements on oath, without being liable to punishment. For 
example, a person who is a party to a proceeding under section 145 
C. Cr. P. would seem to be in exactly the same position as a person 
against whom proceedings taken under section 133; and if so we 
wereto lay down that a person against whom proceedings under 
section 133 are being taken are accused persons, then it would 
follow that a person against whom proceedings under section 145 
are instituted cannot be examined on oath and can make any false 
statements he pleases without being liable to punishment. 

For these reasons we discharge the Rule, 

M. N. M. Rule discharged. 


- 
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Before Mr. Justice Stephen and Mr. Fustice Moo£erjee. 
CHINTAMONI ADITYA. 


2. ١ 
HALADHAR MAITI.* CiviL 
Code of Civil Procedure (Act XIV of 1882), Secs. 532, 525, 526—Arbitra- 1905 
tion award, private—Decree—4Appeal. RT 
When a Court has ordered a private arbitration award to be filled under Vul "d 


Sec. $26 C. P. C. and has drawn up a decree in accordance with the award, — 
no appeal lies against such decree except in so far as the decree may be in 
excess of or not in accordance with the award. 

Quaere. Whether this rule is not limited to cases of misconduct and 
has any application when the cause shown against the filing of the award 
has denied the submission to arbitration or the genuineness of the award. 

Husananna v. Linganna (1). j 

Sec. 526 should be read with Sec. 522, the provisions of which are, 
by implication, made applicable to cases under the former section; the 
Court must proceed to give judgment according to the award and upon the 
judgment so given, a decree shall follow, from which decree, no appeal lies, 
except in so far as the decree is in excess of or not in accordance with the 
award. -5 i 

The decision of the Full Bench in Mahomed Wahiduddin v. Hakiman (2), 
in so far as it affirmed the decision in Kali Prosanno Ghose v. Rafani 
Kant Chatterjee (3), has been over-ruled by the Privy Council in the case 
of Ghulam Filani v. Muhammad Hussan (4). 

Semble: An order of refusal by a Court of first instance to file an award 
under Sec, 526 C. P. C. is a decree against which an appeal lies. 

Ponnusami v. Mandi (5), Abdul Taher v. Asmut Bibi (6), followed. 

Katik Ram v. Babu Lal (7), dissented from. 

The bar as to appeal provided by Sec. 222 C.P. C. is applicable only 
when a decree has been made in accordance with the award by the Court 
of first instance and not when a similar decree has been made by a Court 
of appealin reversal of the order of the first Court setting aside the award. 


Appeal by the Defendant. 

Suit to file a private arbitation award under Sec. 525 C.P.C. 

The material facts and arguments appear from the judgments. 

Mr. A. Chaudhury and Babu Fogesh Chunder Dey for the 
Appellant. 

Mr. Hill and Babu Dwarkanath Milter for the Respondent. 


* Appeal from Appellate Decree No. 570. of 1904 against the decree 
of E. G. Drake Brockman, Esq. District Judge,. Midnapur, dated the 16th 
February 1904, affirming the decree of Babu P. C. Ghose, Subordinate Judge, 
Midnapur, dated the 2oth January 1904. 


(1) (1893) I. L. R. 18 Mad. 423. (s) (1903) I. L. R. 27 Mad. 255. 
7 (1898) I. L. R. 25 Calc. 757. (6) (1905) 2 C. L. J. 8o. 
) (1897) I. L. R. 25 Calc. 141. (7) (1903) I. L. R. 26 All. 205. 
(4) (1901) L. R. 29 I. A. 51. 0 
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The following judgments were delivered : 

Stephen J.—This appeal arises out of an application made by 
the plaintiff (first party) under section 525 of the Code of Civil 
Procedure to have an award made without the intervention of the 
Court, filed. Opposition was made by the defendants (second 
party) on the ground chiefly of the misconduct and corruption 
of the arbitrators but it was also alleged that the authority of the" 
arbitrators had been withdrawn before their decision was come to. 
The Subordinate Judge of Midnapur to whom the application was 
made, disallowed the objection and directed the award to be filed, 
and that a decree should follow. The defendant second party, 
being dissatisfied with this decision, appealed to the District Judge 
who held that no appeal lay, relying on the decision of the Privy 
Council in GAulam Khan v. Muhammad Hussan (1). The question 
before us is whether this was a correct decision. 

The opening paragraphs of the judgment of their Lordships in 
the case referred to in terms constitute a general statement of the 
law deciding questions raised by various conflicting decisions in the 
Courts of this country. Itis laid down that no appeal lies from’ a 
decree pronounced under section 522, that is, in a suit in which 
the matter in dispute has been referred to arbitration, except in so 
far as the decree may be in excess of or not in accordance with 
the award, that is there is no appeal as to the validity of the award 
or any ground whatever. This procedure is to be applied as nearly 
as possible to such cases as the present, where the arbitration takes 
place and the award is made without the intervention of the Court: 
an application under section 525 is described as a suit, ensuing 
proceedings may be, in this case they were, litigious, and the final 
order of the Court is a decree. 

The argument of the appellants is that this decision does not 
prevent him from appealing on the ground that there never was 
any arbitration, and that what purports to be an award is in fact 
no award at all. The force of this argument depends chiefly on 
two cases in this Court. In Kali Prosonno Ghose v. Rajani Kant 
Chatterjee (2) it was held that where a Subordinate Judge refused 
to set aside an award under section 521, there was an appeal from 
his decree on the ground that, owing to the position of one of the 
arbitrators in relation to one of the parties, there had been no valid 
award. This decision was followed in Mahomed Wahiduddin v. 
Hakiman (3), where the main point to be decided was whether 


(1) (1901) I. L. R. 29 Calc. 167. (2) (1897) I. L. R., 25 Calc. 141. 
(3) (1898) I. L. R, 25 Calc. 757. 
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the Court could entertain an objection to the filing of an award on 
the ground that there had been no legal reference to arbitration. 
It was argued that it could not be within the power of tlie Court 
acting under section 525 to consider such a matter, because no 
appeal lay from its decision. To this it was held, to bea valid 
answer that such an appeal would in fact lie. 


° The law as laid down by this Court before the decision in the 
Privy Council was therefore that the question of award or no award 
was one for the Court acting under section 525; and that an appeal 
lay from the Court's decision on the point. Has this law been 
altered by that decision? 


We are not now concerned with such a case as Ponnusami v. 
Mandi Sundara (1) where it was held that a refusal under section 525 
to file an award is a decree and appealable, a view which is in 
. accordance with Mahomed Wahiduddin v. Hakiman (2) which has 
been followed by this Court in the case of Abdul Taher v. Asmut 
Bibi (3) and which seems to me to be based on a sounder reading 
of the judgment in the Privy Council than that adopted in Ka/zé 
Ram v. Babu Lal (4) where it was held that such a refusal was not a 
decree. and therefore not appealable. Where the Court refuses 
under section 526 to file the award, the law relating to proceedings 
under section 522 is not applicable, because, the validity of the 
reference, for example, may be in question in the one case, but 
cannot be in the other. What we have to consider is the case in 
which the award has been allowed and the decree has been made. 
And I can only, read the judgment of the Privy Council as meaning 
that in such a case, an order under section 526 is to be treated like 
a decree under section $22, that is that no appeal lies from it 
except in so far as it is in excess of, or not in accordance with the 
decree. The distinction between the case in which the Court has 
ordered the award to be filed, and that in which it has refused to 
do so, is that, in the former, the Court has shown itself satisfied 
with the regularity of the submission to arbitration, in the latter 
it does not. Consequently in the former the proceedings are 
brought into line, so to speak, with proceedings under section 522 
where the submission takes place under the authority of the Court, 
and it therefore becomes possible to apply the provisions of section 
522, but in the latter case this stage is never arrived at. A decree 
under section 526 has thus a wider scope than one under section 522, 
because it may decide, as it does in this case, on the legality 


(1) (1903) I. L. R. 27 Mad. 255. (3) (1905) 2 C. .مآ‎ J. 8o. 
(2) (1898) I. L. R. 25 Calc. 757: (4) (1903) L L. R. 26 All. 205. 
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of the award, apart from matters mentioned in sections 520 and 521. 
But this seems to me to have been borne in mind in the decision 
in Ghulam Khan v. Mahammad Hussan, (1) and thetefore to be no 
ground for supposing that no appeal lies. RS 

The foregoing view is not in accordance with an opinion 
expressed by a Divisional Bench of this Court (Maclean C. J. and 
Geidt J.) in an unreported case (Original Appeal No. 169 of rgor) (2) 
where an appeal was brought against the decree of a Subordinate 
Judge ordering that an award made in a private arbitration should 
be filed and: a decree passed in accordance with it, and theejudg- 
ment contains the following passage :—‘‘A preliminary. point was 
taken that an appeal did not lie in this case. In the view we take of 
the case, it is unnecessary to decide this point, but asat present 
advised, the inclination of my opinion is that an appeal does lie 
having regard to the language of the Judicial Committee in the 
case of Ghulam Khan v. Muhammad Hussan,” (1) to which I 
have referred. The case was in fact decided against the 
appellant on the merits, and it appears that the present point 
was not argued but at all events it certainly was not decided. 
On the other hand in the case of Debendra Nath Chatterjee v. 
Sarbamangala Debi (3), the Court certainly seems to consider that 
the decision in Ghulam Khan v. Muhammad Hussan (1) left it open 
to the appellant before them to raise the question of whether there 
was a valid award or not: the point to be decided being whether 
the award.was made in time. But they also held. that the decision 
in the Privy Council did prevent the question of the misconduct 
of .the arbitrator being raised before them, and this could ‘not 
have been raised for any purpose except to show that there was no 
legal award. We may therefore conclude that the question of the 
full effect of the decision in question was not raised before them. 

.The general result of the decision of the Privy Council seems 
to me to be that in so far as the decision in Mahammad Wahiduddin 
v. Hakiman. allowed. an appeal from a decree of the Court under 
section 526 it must be taken to be over-ruled: that no appeal lies 
from such a decree except on the non-accordance between the 


-decree and the award and that the District Judge in this case had 


no. jurisdiction to entertain the question whether or not there had 
been a legal award. 

The appeal is therefore dismissed with costs. 

Mookerjee J.—I agree with my learned brother that this 
appeal-cannot succeed. The facts of this litigation, so far as they 


(1) (1901) I. LY R. 29 Calc. 167. (2) Since reported in 2 C. L. J. 6r. 
(3) (1904) 8 C. W. N. 916. 
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are necessary for the decision of thé question of law raised before 
us, lie in a narrow compass. The appellant and the respondent 
referred certain matters in dispute between them to arbitration 
without the intervention of a Court. The arbitrators published 
their award in July 1903, and immediately after, the plaintiff 
respondent applied to the Subordinate Judge at Midnapur, within 
whose jurisdiction the subject matter of the arbitration was situated, 
that the award be filed in Court under Sec. 525 of the Civil Pro- 
cedure Code. The application was numbered and registered as a 
suit and the usual notice was issued upon ‘the present appellant, 
requiring him to show cause why the award should not be filed. 
Cause was shown onthe grounds that there had been a valid re- 
vocation of the reference to arbitration, that the arbitrators had 
been guilty of judicial misconduct, that one of them had been 
guilty of corruption and that the award had left undetermined 
some of the matters referred to arbitration and had determined 
others not so referred. The learned Subordinate Judge held upon 
the evidence that the grounds alleged had not been established and 
ordered the award to be filed; a decree was thereupon drawn up 
in the following terms: “It is ordered that the award in suit be filed ; 
a statement of the decisions of the arbitators contained in their 
award is given on the next page, and then follows a schedule 
showing in one column every item of the subject matter in dispute 
and, in another column, the corresponding decision of the arbitra- 
tors. The defendant appealed against this decree to the District 
Judge and sought to question the validity of the award before him 
on the grounds which had been unsuccessfully urged in the Court 
of first instance. The learned District Judge has dismissed the 
appeal, because in his opinion no appeal lies from the decree made 
in accordance with the award. The defendant has appealed to this 
Court, and on his behalf the decision of the learned Judge has been 
assailed on the ground that the appeal was competent and should have 
been heard on the merits. In my opinion this contention cannot 
be successfully maintained and must be overruled. l 


Sec. 525 of the Civil Prodcdure Code deals with references to 
arbitration made without the intervention of a Court of justice, 
and provides. for applications to file private awards. Such applica- 
tion is to be numbered and registered as a suit between the applicant, 
as plaintiff and the other parties as defendants ; and notice is to be 


given to the parties to the arbitration, other than the applicant, 


requiring them to show cause, within a time specified, why the 


- award should not be filed. Sec: 526 then provides that if no ground : 
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such as is mentioned or referred to in Sec. 520 or Sec. 521 be 
shown against the award, the Court shall order it to be filed, and 
such award shall then take effect as an award made under the 
provisions of Chap. XXXVII of the Code. As pointed out by Edge 
C. J. in delivering the judgment of the Full Bench of the Allahabad 
High Court in Amrit Ram v. Dasarati Ram (1) this section does not 
confine the grounds, which might be shown to the filing of the, 
award, to the precise grounds mentioned or referred to in Sec. 520 
or 521, for, as is obvious from the use of the words “ such as is 
mentioned, " the Legislature intended that the grounds which might be 
shown should be those mentioned or referred to or grounds ejusdem 
generis with those mentioned or referred to in Secs. $20 and 521. 
Upon an adjudication as to the validity of the grounds urged against 
the award, one of two courses is open to the Court, namely, it may 
either refuse to file the award or order it to be filed ; in the latter 
event, the award takes effect as an award made under the provisions 
of Ch. XXXVII of the Code. In other words, reading Sec. 526 
with Sec. 522, the provisions of which are, as observed by Mr. 
Justice Banerjee in Mahomed Wahiduddin v. Hakiman (2) and by 
Edge, C. J. in Ummi Fagl v. Rahimunntssa, (3) by implication made 
applicable to cases under the former section, the Court must proceed 
to give Judgment according to the award, and upon the judgment so 
given a decree shall follow, from which decree no appeal shall lie ex- 
cept in so far as the decree is in excess of or not ‘in accordance with 
the award.’ To put the matter in another way, the effect of the last 
clause of Sec. 526 is to attach the same finality to decrees made in 
accordance with private awards ordered to be filed under that section, 
as is attached by Sec. 522 to decrees made in accordance with 
awards by arbitrators appointed through the intervention of the Court. 
Now as regards the finality to be attached to decrees of this latter 
description, the question has been authoritatively settled by the deci- 
sion of the Judicial Committee in Ghulam Filani v. Muhammad 
Hussan (4) where their Lordships pointed out that the object of the 
Civil Procedure Code is to secure the finality of an award, and that con- 
sequently when an award -has been duly made on a reference in a 
suit and the Court has refused to set it aside or correct or modify it, 
the Court must pass a decree thereon, and such decree is not appeal- 
able except in so far as it may be in excess of or not in accordance 
with the award. The learned counsel for the appellant, however, 
placed considerable reliance upon the decision of this Court in the 


(1) (1894) L L. R. 17 All 2r. (3) (1890) I.L. R. 13 All. 466. 
(2) (1898) I. L. R. 25 Calc. 757 (773). (4) (1901) L. R. 29 I. A. sr. 
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case of Kali Prosanna Ghosh v. Rajani Kant Chatterjee (1) which 
was treated as containing an accurate statement of the law in the 
Full Bench case of Mahomed Wahiduddiu v. Hakiman (2), and which 
is an authority for the proposition that an appeal will lie against 
a decree given in accordance with an award under Sec. 522 of the 
Code, when the award upon which the decree is based is not a valid 
find legal award. After a careful examination of the grounds upon 
which the decisions just referred to were based as also the judgment 
of their Lordships of the Judicial Committee, I am of opinion, that 
these cases in so far as they decided that a decree made in accordance 
with an award may be challenged by way of appeal on the ground 
that there is no valid and legal award, have been over-ruled by the 
Judicial Committee and can no longer be treated, as regards this 
particular proposition, as authorities binding on this Court. Indeed, 
as appears from the report, the case of Kali Prosanno v. Rajani 
Kant (3) was relied upon by Sir William Rattigan who argued before 
the Judicial Committee in support of the view that an appeal lies as 
of right from a decree which has been made on a void award ; this 
contention was negatived by their Lordships, although no express 
reference was made to the cases which had been relied upon in sup- 
port of this position. The view I take of the effect of the decision 
of the Judicial Committee is supported to some extent by the cases of 
Debendra Nath v. Surbamangola (4) Haranund v. Doyal Chand (5) 
and Walji v. 5071 (6), though instances are not wanting 
where it has been completely overlooked; see, for example, 
Hajiz-ullah v. Rahamat-ullah (7). It has been argued, however, by the 
learned counsel for the appellant that although an appeal may not 
lie against a decree which has been made on a void and illegal 
award under Sec. 522 of the Civil Procedure Code, the same doctrine 

does not apply to a case under Sec. 526, and, in support of this pro- 
| position he relies upon the following passage from the judgment of 
the Judicial Committee in Ghulam Jilani v. Muhammad Hussan (8) : 
In cases falling under heads 2 and 3 (that is, cases under Secs. 523 
and $25), the provisions relating to cases under head (1) (that is, cases 
under Sec. 506) are to be observed so far as applicable. But there 
is this difference which does not seem to have been always kept in 
view in the Courts of India. In cases falling under head 1, the 
agreement to refer and the application to the Court founded upon it 


(1) (1897) I. L. R. 25 Calc. 141. (5) Mis. App. 235 of 1901, decided by 

(2) (1898) I. L. R. 25 Calc. 757 (763). Hill & Brett JJ, on the 19 May 1902. 
) ion I. L. R. 25 Calc. 142. (6) (1904) 6 Bom. L. R. 1:32. 

4) (1904) 8 C. W 


. N. 916. (7) (1903) All. W. N. 159. 
(8) 1901) L. R. ag I. A. 51 (58). 
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Crvir must have the concurrence of all parties concerned, and thé actual 
1905 reference is the order of the Court. So that no question can arise 
aud 


l OF ee: as to the regularity of the proceedings up to that point. In cases 
Chintamoni Aditya . ; . 
9. falling under heads 2 and 3, proceedings described as a suit and 
Haladhar Maiti, registered as such must be taken in order to bring the matter—the 
Mookerjee F. agreement to refer or the award, as the case may be—under the 
cognizance of the Court. That is or may be a litigious proceed-* 
ing—cause may be shewn against ‘the application—and it would 
seem that the order made thereon isa decree within the meaning 
of that expression as defined in the Civil Procedure Code.” Upon: 
the strength of this passage, it is “argued that if the order made 
on the application under section 525 is 4 decree, it is appealable 
under section 540 of the Code. I am ‘unable to accéde to this 
broad contention, which appears to me to overlook the important 
fact that a decree under the Code may or may not be appealable, 
as is shown by section 522, which expressly bars an appeal against 
a decree made in accordance with an award. It follows, con- 
sequently, that an order on an application under section 525, 
though a decree, may not be appealable by reason of the 
limitation imposed by section 522. 10 take one illustration :. 
if the application under section 525 is rejected and the Court 
refuses to file the award, the order of-refusal would be a 
decree because it would be the formal expression of the adjudica- 
tion upon the right claimed, and, would be open to appeal, because 
it would not be a decree in accordance with the award within the 
meaning of section 522; this view is supported by the decision 
of a Full Bench .of the Madras High Court in the case of. Pannu- 
sami v. Mandi (1), with which I entirely agree, and, also by the 
decision of this,Court in the case of Abdul Taher v. Agmut Bibi (2) 
I am not unmindful of the decision of the High Court of Allahabad 
in the case of Karik Ram v. Babu Lal (3) where the observations of the 
Judicial Committee are explained away as an obiter dictum, on what 
appearsto meto be insufficient grounds; the learned Judges sug- 
gested that what their Lordships said, was intended to apply to cases ` 
where an order has been made directing an award to be ‘filed and 
not to cases where the application is rejected. I regret Í am 
entirely unable to accept this interpretation, which would have the 
obvious effect of giving a right of appeal against the order directing 
theawardto befiled .although such right of appeal is barred by 
section 522, so far as the decree drawn up pursuant to that order 








(1) (1903) I. L. R. 27 Mad. 255. (2) (1905) 2 C. L. J. 8o. 
. (3) (1903) I. L. R, 26 All. 205.. 
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is concerned ; to my. mind this would be contrary to the scheme 
and policy of the Code. I must hold accordingly in concurrence 
with the learned Judges of this Court and of the Madras High Court 
and dissenting from the view of the learned Judges of the Allahabad 
High Court, that an order of refusal to file an award under section 
526 is a decree against which an appeal lies. I must further hold 
that in the converse case, namely, in which the application to file 
the award is successful and a decree is drawn up in accordance 
with the award, no appeal lies against such decree. "This was also 
the vi&w taken of the effect of the provisions of the Code of 1859 ; 
see Vishnu v. Ravji (1) where it was held that a decree passed by 
a Civil Court in accordance with an award of arbitrators made with- 
out the intervention of a Court of justice under section 327 of Act 
VIII of 1859 was not subject to appeal. 1 should add that the 
view I take is, perhaps, not quite reconcileable with the observations 
of the learned Judges in the case of /Vadiar Chand v. Gobind 
Chander (2) where reference was made in support of the view that an 
appeal lies against a decree made in accordance with an award 
under section 526, to the passage from the judgment of the 
Judical Commitee which I have already quoted; but although it 
may be conceded that an order upon the application to file an award 
has the force of a decree, the effect of section 522 in barring an appeal 
against such a decree was not considered, and the point was expressly 
left undecided. lI may further point out that the first of the two 
grounds upon which the validity of the award was challenged in that 
case, namely, first, that the deed of reference to arbitration was a 
forgery, and, secondly, that there had been judicial misconduct on 
the part of the arbitrators, might bring the case within the scope of 
the doctrine affirmed by a Full Bench of the Madras High Court in 
the case of Husananna v. Linganna (3), that an appeal lies against a 
decree passed upon an award ‘under section 526 of the Civil Pro- 
cedure Code, when the cause shown against the filing of the award has 
denied the submission to arbitration and of the genuineness of the 
award. The distinction pointed out by Mr. Justice Subramania 
Ayyar between an objection to an award on the ground of judicial 
misconduet of the arbitrators, and, an objection on the ground that 
there was in fact no submission to arbitration at all, is not one of 
mere form but substance, because, in the latter case an element 
essential to the foundation of the jurisdiction of the Court, is want- 
ing; and, it may be suggested with considerable force that this dis- 
tinction is recognised by the Judical Committee in the passage I 


(1) (1878) 1. L. R. 3 Bom. 18. C. L. J. 61. 
(3) (4895) I. L. R, 18 om pe 
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have already quoted, where it is pointed .out that in the case of an 
application to enforce a private award, questions may arise as to the 
regularity of the proceedings before the matter is brought into Court, 
that is, of the proceedings relating to the reference to arbitration. It 
is not necessary, however, to pursue this line of enquiry further, for 
in the case now before me, the validity of the award is not challenged 
on either of the two grounds mentioned in ZZwsananna v. Linganne 
(1) and, no question, therefore arises as to how far that case, upon 
which reliance was placed on behalf of the appellant before the 
Judicial Committee in Ghulam Jilani v. Muhammad Hussan (2), 
has been, by implication, affected by the decision of their Lordships. 
The learned counsel for the appellant also referred in support of his 
argument to the case of Abdul Taher v. Asmut Bibi (3) which, however, 
on careful examination, appears to me to be distinguishable, and 
does not advance his contention. In that case, an application was made 
under section 525 to file a private award; objections were taken and 
alowed, and, the Court refused to file the award; upon appeal to 
the Subordinate Judge, he held that the grounds urged against the 
validity of the award could not be supported and made a decree in 
accordance with the award. ‘The matter was then brought on appeal 
to this Court, and, two questions arose for decision, namely, first, 
whether an appeal lay to the Subordinate Judge against the order of 
the Munsiff refusing to file the award, and, secondly, whether an 
appeal lay to this Court against the decree of the Subordinate Judge 
madein accordance with the award. Both these questions were 
answered in the affirmative, and, I think, rightly ; the first, because 
an order refusing to file an award is a decree as is pointed out in 
Ponnusami v. Mandi (4) and, the second, because the bar provided by 
section 522 is applicable only when a decree has been made in 
accordance with the award by the Court of first instance and not 
when a similar decree has been made by a Court of appeal in 
reversal of the order of the first Court setting aside the award, as is 
pointed out in Syama Charan v. Prolhad Durwan(s) The rules 
deducible from the case, are manifestly of no avail to the appellant. 
The result, therefore, is that the view taken by the District Judge 
that the appeal preferred to him, was incompetent, must be upheld 
and this appeal dismissed with costs. 


B. M. Appeal dismissed. 
(1) (1895) I. L. R. 18 Mad. 423. (3) (1905) 2 C. L. J. 8o. 
(a) (1901) L. R, 29 I. A. 51 (55). (4) (1903) I. L. R. 27 Mad. 255. 


(5) (1904) 8 C. W. N. 390. 


VOL. IL] ` HIGH COURT. 


j Before Mr. Justice Haringlon and Mr. Fustice Mitra. 
MAHARAJA RADHA KISHORE MANIKYA BAHADUR 


T 


GOBINDA CHANDRA CHARRAVARTI.* 


Sovereign Prince, suit against—Previous consent of the Governor General or 
Local Government—Code of Civil Procedure (Act XIV of 1882), Sec. 433. 


The Maharaja of Hill Tipperah is a Sovereign Prince and an action against 
him for declaration that the land in dispute is the lakheray land of the 
plaintiff and not the mal land of the defendant is not maintainable, the con- 
sent of the Governor General in Council or of the Local Government not 
having been previously obtained under Sec. 433 of the Code of Civil Procedure. 


The status of a Sovereign Prince is absolute; he cannot divest himself of 
his status, and as such, the Courts have no jurisdiction over him, except as 


provided by Sec. 433 C. P. C.; the only way in which a Sovereign Prince can 


waive his right is by appearing and submitting to the jurisdiction of a Court. 
Mighell v. Sultan of S'ohore (1) referred to. 


Appeal by the Defendant No. r. 
Suit for declaration of title. 
The material facts appear from the judgment. 


Babu Dwarka Nath Chakravartt (with him Babu Gobind 
Chandra Das) for the Appellant :—The plaintiff is not entitled 
to maintain this action. The defendant is a. Sovereign Prince. 
He cannot be sued without the consent of the Governor Gene- 
ral in Council; see Séc. 433 C. P. C. See also Bir Chunder 
AManickya v. Raj Koomar Nobodeep Chunder (2) and Maharaja 
Bir Chunder Manickya Bahadur v. Ishan Chandra Thakur (3.) 
As the plaintiff did not obtain such consent before filing his 
suit, he is not entitled to maintain this action. He sets up a 
lakheraj title and he therefore claims adversely to the defendant and 
he is not therefore entitled to the benefit of the exception provided 
by cl. 5 of Sec. 433 C. P. C. 

Babu Gobinda Chandra Dey Roy for the Respondent :—Sec. 433 
C. P. C. contemplates that the consent of the Governor General in 
Council has to be obtained only when “ any such Prince &c. is sued 
as such." The defendant is the owner of a zemindary within 
British territory and the diputed taluk is situate therein. He may 


* Appeal from Appellate Decree No. 681 of 1904 against the decree of 
Babu Nalini Nath Mitra, Subordinate Judge, Tipperah, dated the 18th 
February 1904, affirming that of Babu Nagendra Nath Dhar, Munsiff, Kusba 
dated the goth August 1902. 


(1) (1894) 1 Q. B. 149. (2) (1883) I. L. R. 9 Calc. 535. 
(3) (1878) 3 C. L. R. 417. 
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be regarded as a person sued in his capacity as a private zemindar 
In so far as he owns lands in British India, he is universally regarded 
as a zemindar and he has always submitted to the jurisdiction of the - 
British Courts in matters connected with his zemindarv. 


The plaintiff is a tenant within the meaning of the law, and: 
is entitled to the benefit of the exception provided by cl. 5 to 
Sec. 433 C. P. C. He admits the title of the defendant to the 
zemindary in which the disputed land is situate, and only claims 
exemption from payment of rent. He pleads in effect, that the 
and has never been assessed with rent, on account of some 
arrangement between his predcessors and those of the defendant, and 
therefore, he is a tenant as defined in the Bengal Tenancy Act. 


In the Record of Rights proceedings the defendant himself recog- 
nized and treated the plaintiff as a tenant and got him recorded as 
such, and had the land in suit assessed with rent. It does not lie 
in his mouth now to say that he is not a tenant. Under English law 
the immunity of a Sovereign Prince does not extend io suits in 
respect of immoveable property held within the jurisdiction. 

Babu Dwarka Nath Chakravarfi in reply. 

C. A. V. 

The judgment of the Court was delivered by 


Harington J.—lhisis an appeal in a suit brought by the 
plaintiff for a declaration that certain property which he claims to 
hold is his Ja&Aeraj land and is not the maf land of the defendant. 


The defendant appellant is the Rajah of Hill Tipperah: he isa 
Sovereign Prince: the only question raised in the appeal is whether 
the action against him was maintainable, the consent of the Gover- 
nor General in Council not having been obtained under Sec. 433 of 
the Code of Civil Procedure. 


We reserved judgment in order that we might ascertain by 
enquiry whether such consent had been given by the Governor. 
General in Council, or by the Bengal Government or any of its 
Secretaries, under Notification No. 1369 I, published in the Gazette 
of India of March 30th.1889, with regard to any specified class of 
suits as contemplated by Sec. 433 (2), and if so, whether that con- 
sent would cover the present suit. On enquiry through the Regis- 
trar we learn that no such consent has been given. 


It is conceded that the Rajah of Hill Tipperah is a Sovereign 
Prince: he has been held to be such in a case reported in Bir 
Chunder v. Nobodeep Chunder (1), no question arises as to this. 
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Primd facie therefore he cannot be sued without the consent of the Civil 
Governor General in Council, or the Local Government under thc 1905 
notification to which we have referred. e 


Maharaja Radha 
The learned vakil for the respondent contends, first, that the Kishore Manikya 


Rajah, though a Sovereign Prince in respect of his own state, has RES ME 
only the status of a private gentleman in respect of the zemindari aiiud Tana 
“within which the lands in question fall. Secondly, that in as much l 
as the plaintiff claims as tenant of immoveable property, under cl. (5) 
of Sec. 433, he can sue without such consent. Neither of these con- 
tentions is sound. 





Harington 7. 


The status of a Sovereign Prince is absolute: he cannot divest 
himself of his status: and as such the Courts have no jurisdiction 
over him except as provided by Sec. 433 C. P. C. The only way in 
which the Sovereign Prince can waive his right is by appearing and 
submitting to the jurisdiction (see Mighell v. Sultan of Johore (1). 
This he did not do: but took the objection founded on his claim 
as à Sovereign Prince on the earliest possible opportunity. 


The second contention is equally groundless. The plain- 
tiff is not claiming as tenant under the Rajah: he is claiming 
adversely to the Rajah, as he alleges, land which is within a zemindari 
belonging to the Rajah as rent free, and not rent paying: this point 
fails. Under English law the immunity of a Sovereign Prince does 
not extend, it has been pointed out, to suits in respect of immove- 
able property held within the jurisdiction (See Zhe Charkieh (2). 
but this does not assist the plaintiff as this case is not governed by 
English law but by Sec. 433 of the C. P. C. That section, while it 
provides that the consent of the Governor General in Council shall 
not be given unless (inter alia) the Prince (c) is in possession of 
immoveable property within the local limits of the jurisdiction of 
the Court, does not permit suits to be brought in respect of such 
property without the consent being given unless the plaintiff claims 
to hold as tenant from such Prince. 

For these reasons, Í am of opinion that the consent of the 
Governor General in Council or Local Government, was necessary 
before the suit could be brought. The Judge of the lower 
appellate Court was wrong and the appeal must be allowed, the 
plaintiff's suit dismissed with costs in all the Courts. 


G. C. D. Ri} B. M. Appeal allowed. 


(2 (1894) 1 Q. B. 149. (2) (1873) L. R. 4 A. & E. 59 at p. 97. 
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Before Mr. Fustice Stephen and Mr. Justice Mookerjee. 
MOFAZZUL KARIM AND oruers. 





U. 
CE MOHAMMED AND OTHERS.* 
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عه‎ Mahomedan Law—Wakf—Profits of laud —Charge—Partition. 


* 
Fune 22. 





Fuly 31 The Mahomedan Law does not recognise a wakf of profits of land apart 
fram the land itself, when the profits themselves are intended to be spent 
for the purposes of the endowment. Upon this point there is no difference 
between the Hanifeea and the Imameea schools of law. 

Assuming, however, that there may be a valid wakf of the profits of land, 
a dedication of a portion merely of such profits does not constitute a wakf 
of either the whole or a portion of the land. It creates at best a charge 
upon the land, and does not render it non-heritable, non-transferable’ or 
impartible. The existence of such a charge is, therefore, no bar to a parti- 
tion, if the land is joint property. 
Appeal by the Plaintiffs. 
Suit for partition. 

The material facts and arguments appear from the judgment. 
Moulvies Syed Shamsul Huda and Abdul Fowad for the Appeilant. 
Wr, Abdur Rahim and Moulvi Serajul Islam for the Respondent. 
۰ C. A. V 

The judgment of the Court was delivered by 

Yuly, 31. Mookerjee J.—This is an appeal on behalf of the plaintiffs in 


an action commenced by them for partition of immoveable property 
jointly owned and possessed by them and the defendants. Itisalleged 
that the properties were acquired by Syed Mohammed Hossain, a 
remote ancestor of the parties in 1692 under a gift from the Raja 
of Bishunpur. The plaintiffs seek partition on the ground that it 
is no longer convenient to hold the properties jointly. "The defen- 
dants resist the claim substantially on the ground that the properties 
are incapable of partition, because the original owner Syed Mahom- 
med Hossain made a wakf or endowment of an annual sum of 
Rs. 200 from the income of the lands now in dispute for the purpose 
of being spent on a kanka and other charitable institution and 
mosques. The Court of first instance held upon the evidence that 


" Appeal from Appellate Decree No. 791 of 1903 against the decree 
_of A. C. Sen Esq, District Judge, Bankura, dated the 22nd January, 1903, 


m that of Babu Srinath Pal, Subordinate Judge, Bankura, dated the 
3rd February 1902. 
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an annual sum of Rs. 200 out of the income of some of the CIVIL 





properties in suit had been dedicated for charitable and religious 1905 


purposes, and concluded that as a valid wakf had been there by ا‎ Kaili 
created in respect of a portion of the properties, the whole v. 
of the properties must be exempted from partition. In this view Mohammed. 
of the matter, the learned Subordinate Judge dismissed the suit, Mookerjee ¥. 


«holding that if the plaintiffs found it inconvenient to enjoy 








the properties jointly, their only remedy was to get a manager 
appointed, who might spend Rs. 200 out of the income for 
charifable and religious purposes and distribute the remainder 
among the members of the family according to their respective 
shares. Upon appeal to the District Judge, he affirmed the finding 
that a portion of the income of the properties had been dedicated 
for charitable and religious purposes, but he held that this did not 
make the entire properties incapable of partition. In his opinion 
the interest of the trust would be sufficiently protected, if a portion 
of the estate capable of producing an income of Rs. 200 was 
carved out and separated; he accordingly directed this to be done 
and the rest of the properties partitioned amongst the co-sharers. 
Against this decree the plaintiffs have appealed to this Court and 
on their behalf it is contended that the Mahomedan law does not 
recognise any valid wakf of merely the income of property separated 
from the property itself, and that although it might have been open 
to the founder to dedicate to charitable and religious purposes. 
land producing a particular income, the Courts cannot do for him 
what he has left undone and specify and appropriate land for 
the purposes of the endowment. The question raised before 
us is one of great importance and apparently one of first 
impression; after a careful examination of the arguments addressed 
to us on both sides and of the texts, to which we shall presently 
refer, it appears that there is a considerable mass of authority in 
support of the proposition that the Mahomedan Law does not 
contemplate the wakf of profits of land; but, even if it were other- 
wise, it would not help the respondents, as it is quite clear that a 
dedication of the profits merely, would not authorise the Courts to 
select out of the estate of the founder and appropriate for the 
durposes of the endowment, land sufficient to produce the income. 
It is contended bythe learned vakil for the appellants that the 
subject of wakf must be land or at any rate specific tangible pro- 
perty, and he relies upon the statement in Baillie’s Mahomedan 
Law, Vol. I, 2nd Ed. p. 570, that “an appropriation of Afar is 
lawful, as of lands, mansions, shops." which appears to have been. 
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taken from the Fatawa Alamgiri Vol. 11. pp. 457, 458, 460; the 
passage in question is thus rendered by Shama Churan Sircar in his 
Lectures on Mahomedan Law, Vol. II, p. 120: “Further, it is 
required thatthe subject of the wakf be either Adar or a mansion; 
50 that the wakf of anything that is moveable, except beasts of 
burden and arms is not valid, unless accessory or customary.” The 
strict meaning of the word Afar is explained to be “a spacee 
covered with buildings, but it is stated that it may comprehend 
saya! or arable lands also, see Mahomed Hossein v. Mohsin Ali (1); 
to the same effect is another passage in the Fatawa Alamgiri, Vòl. II, 
p. 462, which is thus rendered by Shama Churun Sircar (Vol. II, 
p. 123) “an appropriation of Afar is lawful,—as of lands, mansions, 
shops; so also of every moveable that may be an accessory to it." 
This proposition is supported by two sayings of the Prophet himself 
which are set out by the author of the Hedaya: 


(a) When Omar was desirous of bestowing in charity the lands 
of Simag, the Prophet said to him, you must bestow /Ze actual land 
t/seif, in order that it may not remain liable to be either sold or 
bestowed, and that inheritance may not hold in it." 
Hedaya, Vol. 1I, p. 335. 


 Hamilton's 


(4) On another occasion the Prophet said, ‘‘ bestow the actual 
land itself in charity in such a manner that it shall no longer 
be saleable nor inheritable.” Hamilton's Hedaya, Vol. II, p. 344. 


Frem this it might be expected that there would not be, upon 
this point, any difference between the Hanifeea and Imameea schools 
of Mahomedan Law, and this turns out to be true upon an examina- 
tion of the authorities. Thus it is stated in the Sharaya-ul-Islam, 
p. 234 ina passage which is rendered as follows by Shama Churun 
Sircar, Vol II, p. 465: “The subject of the wakf must be a 
substance, the property of the appropriator, capable of yielding 
benefit without itself being consumed, and capable of being deliver- 
ed; hence, wakf of anything not existing in substance is not 
valid, as .Dayiu or indeterminate things; but the wakf of Adar 
or lands and houses, of clothes, furniture and lawful instruments, 
is valid." See also Baillie Vol. II, p. 213. The point is made 
clearer in the Mafatih in a passage which is thus rendered by the 
same learned translator: ‘‘ With respect to the thing appropriated : 
itis a necessary condition that the same be in substance, be owned 
by the appropriator and be capable of yielding benefit with the 
preservation of the original; so the wakf of a Dayin or of a thing 


(1) (1870) 6 B. L. R. 41 at p. 46, 47, 50. 
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indeterminate, is not valid by reason of there being no certainty 
or-identity of the same. The wakf of à profitis not .also valid by 
reason of non-stability. " This is substantially in agreement with 
the view taken by the jurists of the Hanifeea school, one of whom, 
the author of the Ruddul Mohtar discusses the matter minutely 
(Hooghly Edition, 1847, pp. 555 & 576); there it is pointed out 
upon the authority of Al Asaf, that the property should be 
perpetual, that is to say, that it should be Adar or such moveables 
as are accessory to Akar. The same view is taken by the author 
of thé Durrul Mokhtar (Hooghly Edition, 1847 p. 412). See also 
. Baillie Vol. I, p. 555 where it is pointed out that if the income 
alone of a mansion is directed to be distributed in charity, and the 
donor dies before the distribution, the produce and the mansion would 
both belong to his heirs; this could hardly be so, if the disposition 
amounted to a wakf. 


It is argued, however, by the learned counsel for the defendants 
respondents that although according to the earlier Mahomedan 
jurists, it was not lawful to appropriate moveables for purposes of 
wakf, on the ground that appropriation requires perpetuity, yet 
according to the later jurists, a wakf of moveable property including 
money may be validly constituted, and he relies upon the authorities 
translated in Amir Al's Mahomedan Law, Vol. I, 3rd Edition pp. 
176-182, and invites our attention to the case of Adu Syed v. Bakar 
Ali (1), where the learned Judges of the Allahabad High Court dissent- 
ed from the contrary view expressed in the decision of this Court in 
Fatima Bibee v. Arif Lsmailjee. (2) To this the learned vakil 
for the plaintiffs appellants answers, that assuming that according 
to the Mahomedan Law, a wakf of moveable property, including 
money, may be validly constituted, the fundamental doctrine that 
the subject matter of the wakf cannot be exhausted by user, 
must not be contravened, and wherever a dedication of money 
is allowed, it would be lawful only if it is intended to be 
applied in commerce or invested in business, with the view that 
the profits arising therefrom may be devoted for the purposes 
of the wakf. Upon this point the authorities appear to be 
unanimous; for instance, in the passage from the Khazanat- 
ul-Muftin, translated by Amir Ali, Vol. I, p. 639, it is stated that 
according to Imam Zuffar, if a man makes a wakf of dirhams, 
it is lawful, because “the money should be invested in Mugari- 
bat (which is ‘a partnership in which one partner supplies 


(1) (1901) LL. R. 24 All. 190, (2) (1881) 9 C. L. R. 66. 
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capital and the other, labour) and whatever profit is derived 
therefrom, will be devoted to the purposes of the wakf." See 
also the elaborate discussion on the subject contained in the 
Ruddul Mohtar pp. 577-578, of which the substance is given in 
the translation of the passage from Kazi Khan given by Amir 
Ali in Vol. I, p. 179; (see further the passage from Allamah 
al-Tahtawis Commentary on the Durrul Mokhtar, translated by 
Amir Ali in Vol. I, pp. 632-633.) The fact, therefore, that the 
later Mahomedan jurists recognise the validity of a wakf for 
money, does not justifr the conclusion, that they recognise the 
validity of a wakf of profits of land, when ‘the profits themselves : 
are intended to be spent for the purposes of the endowment. 
On the other hand, it may be contended with considerable force, 
that if a wakf of future profits were recognised, it would contra- 
vene two well established notions which appear to lie at the 
foundation of the whole subject. In the first place, as stated in 
the Fatawa Alamgiri Vol. II, pp. 454, 455, 457 [the passage is 
translated by Shama Churun Sircar in his Lectures Vol. If, p. 116] 
the thing appropriated must be the appropriators property at the 
time of the appropriation; see also Baillie, Vol. I, p. 562. In 
the second place, the legal effect of the wakf, according to the 
two disciples, is an abatement of the proprietors right of property 
in the thing appropriated in favour of God, the tying up of the 
Ain (which means rather the essence of a thing than a specific 
thing), and the spending of the Munafa (which means the pro- 
fits or the usufruct. Upon this point, as is well known, Abu 
Hanifah maintained a different view, namely, that a wakf is the 
detention of property in the ownership of the appropriator, 
but without the power of alienation, with a view to the disposal 
of its produce in charity; see the passage from the Sharh-ul- 
Wiqayá, translated by Amir Ali Vol. I, p. 647, the passage from 
Bahr-ur-Raik, translated at p. 661 and the passage from the 
Tahtawi, translated at p. 670; so also the Durul Mokhtar p. 
410 and the Ruddul Mohtar p. 533. There is ample authority, 
therefore, that the property dedicated becomes inalienable and 
incapable of inheritance, because as soon as the wakf has been 
constituted, the title of the donor is extinguished, the property is 
vested in the Almighty and it becomes irrevocably inalienable 
and non-heritable, the profits alone’ being available for the pur- 
poses of the endowment. [Amir Ali, Vol. I p.. 158]. It must 
be conceded, therefore, that there is, a considerable body of 
authority in support of the view that the profits of land apart 
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from the land itself cannot be the subject matter of a valid 
wakf, and the analysis of juristic ideas upon which it is founded 
appears to be this: a contract (Akd) in relation to transfer of 
property, may deal with either the Ain or the Munafa; if it treats 
of.the former (Ain)it may be without consideration, and may take 
effect either at once (Hiba or gift), or take effect upon the death of 
fhe owner (wasiat or will), or, it may be with consideration, 
either in the shape of spiritual benefit (wakf or endowment), or of 
temporal benefit (Bai or Sale); if it treats of the latter (Munafa) 
it may be either for consideration (Ijara or lease), or without con- 
sideration (Ariat or commodate loan). We should like to add, how- 
ever, that apart from these authorities, it is not easy to see why there 
may not bea valid wakf of a rent-charge. It is obvious that 
when we speak of the land itself being dedicated, nothing but 
the rights of the donor in the land are the subject-matter of the 
appropriation ; jurists have to deal, not with the physical entity, 
but with the rights therein. Itis difficult to see upon what prin- 
ciple it is maintained that a donor cannot dedicate for the 
purposes óf an endowment a portion only of his rights ina 
particular immoveable property, namely, his right to receive rent 
from it. It is unnecessary, however, to pursue this line of 
enquiry further, because even if we could hold, in the face of 
the authorities to which we have referred at length, that there 
may be a valid wakf of the profits of land, it would not avail the 
defendants respondents, in as much as the second branch of the 
contention of the learned vakil for the appellants must, in our 
opinion, prevail. 

It is argued by the learned vakil for the plaintiffs that assuming 
thatitis competent to a founder to make a valid wakf of a 
specified income from his immoveable properties, it does not 
amount to. a wakf of any portion of the lands themselves, that 
such a dedication at best creates a charge upon the properties, but 
does not make the properties themselves inalienable and non- 
heritable. It is contended by the learned counsel for the respon- 
dents, on the other hand, that in the event of the dedication of 
the profits merely, it is the duty of the Court to set apart from 
the estate of the founder, lands sufficient to produce the income 
which the donor intended to dedicate. In our opinion this conten- 
tion cannot be supported. No authority has been placed before us 
to show that itis open to the Courts to do what the founder 
has left undone, and practically to create on his behalf a wakf 
of land which it was quite competent to him to establish, but 
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which he in fact did not establish. It is settled beyond the pos- 
sibility of dispute, that the subject-matter of the wakf ‘must be' 
specific, and if the founder has not specified the immoveable 
property out of the profits of which, the endowment is to be 
maintained, it is difficult to see upon what principle the Courts 
can be invited to make the choice; it is quite clear that if the 
Courts took upon themselves the discharge of this functions 
their action would be, not to give effect to an existing wakf of land, 
but to create a wakf, where none has been established. This 
view is entirely consistent with the decision of the majority of the 
Ful Bench in Bikeni Mia v. Shuk Lal (1), where three of the 
learned Judges of this Court after holding that a particular deed 
did not create a valid wakf of the property dealt with therein, 
decided that it was sufficient to create a charge upon such properties 
which were consequently alienable, subject to the charge. The 
view we take is also supported by the decision of the Judicial 
Committee in Ashutosh Dutt v. Doorga Churn (2) where their 
Lordships, in dealing with a dedication made by a Hindu, 
pointed out the distinction between an absolute dedication of 
property and, the creation of a charge on it for charitable or re- 
ligious purposes; in the first case, the estate is inalienable, in the 
second, it is alienable subject to the charge. In the case now 
before us, the parties seek a partition of what is claimed as joint 
property. No specific portion of the property has ever been de- 
dicated for purposes of wakf; no portion of it, therefore, is inalien- 
able or incapable of partition ; and in the view we take of the 
matter, the Court cannot be properly invited to set apart any 
specific portion of it and to impress upon it the character of 
inalienability. It follows, therefore, that the property in so far as 
it is joint, is liable to be partitioned, although it is quite con- 
ceivable that there may be a valid charge subsisting on it; it can- 
not be successfully contended, that the existence of the charge, 
if any, is a bar to the partition; indeed, it would no more be 
a bar than the existence of a mortgage upon the property. 

The result, therefore, is that this appeal must be allowed, 
and the decree ofthe District Judge reversed; the case will be re- 
mitted to him with a direction to effect a partition of the pro- 
perties in suit without setting apart any portion thereof as dedicat- 
ed for wakf purposes. He must further determine what the shares 
of the respective claimants are, whether all the necessary parties 
are before the Court, whether all the properties included in the 


(1) (1892) I. L. R, 20 Calc. 116. (2) (1879) L. R. 6 I. A, 182. 
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suit are joint properties, and any other questions the decision 
of which may be essential for the disposal of the suit. The 
decree of this Court will declare that nothing in this suit shall 
affect the validity of the charge, if any, for charitable and re- 
ligious purposes, which is alleged by the defendants and must be 
left for determination, if the parties so desire, in a suit properly 
framed for the purpose. 


The appellants are entitled to their costs of this appeal ; the 
costs in the Courts below will be in the discretion of the learned 
Judge when he makes the final decree. 


M. M. Appeal allowed. 


PRIVY COUNCIL. 


Present: Lord Davey, Lord Robertson and Sir Arthur Wilson. 
GOPI NARAIN KHANNA AND OTHERS. 
: 7. 
BABU BANSIDHAR. 
[ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. | 


Mortyage—Rights of a second  morigagee—Transfer of Property Act 
(IV of 1883), Secs. 74 and 86—Civil Procedure Code (XIV of 1882), Sec. 244, 
applicability of —Separate suit—Plaint—General prayer—Further relief. 


À second mortgagee, who is party to a suit by a first mortgagee for fore- 
closure, and who satisfies the decree made therein and thus prevents fore- 
closure, acquires under Sec. 74 of the Transfer of Property Act, all the rights 
and powers of the first mortgagee. He is not entitled, however, to ask the 
Court to work out under Sec. 344 of the Civil Procedure Code, his rights as 
owner of the first mortgage and as second mortgagee, as against other incum- 
brancers who were parties to the suit. As soon as the money due under the 
foreclosure decree has been paid it is discharged and satisfied, and there is 
nothing left to be done in the execution department. 


therefore, be necessary, to adjust the rights of the parties. 


À separate suit would 


Sec. 86 of the Trausfer of Property Act contemplates a suit between one 
mortgagee and the mortgagor only and should be treated as a common form, 
not to be literally followed in every suit for foreclosure but to be adapted to 
the particular circumstances of each case. 


When the plaint contains a statement of all.the material circumstances 
but the prayer is inartificially framed, the Court should, if there is a prayer 
for further relief, give the plaintiff the appropriate relief, if he is otherwise 
entitled to it. 


Appeal by the Plaintiffs. 
Suit for foreclosure. 
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The facts of the case will appear from the judgment of their 
Lordships. 

The judgment of the High Court [ Sir John Stanley C. J. and 
Mr. Justice Burkitt] will be found reported in I. L. R. 24 All. 179. 


Mr. G. E. A. Ross for the Appellants. 
Afr. H. Cowell for the Respondent. 
Their Lordships’ judgment was delivered by 


Lord Davey.—lhis is an appeal from a decree of ili High 
Court at Allahabad, dated the roth of December 1901, by which the 
previous decree of the Subordinate Judge of Mainpuri was 
reversed. ‘The appellants are the representatives of the original 
plaintiff, Gaya Prasad, who died during the pendency of the suit. 
The case involves the consideration of some complicated mortgage 
transactions. 


On the zoth July 1889 Chaudhri Fateh Chand executed a mort- 
gage by conditional sale in favour of the respondent Bansidhar and 
Kunj Behari Lal for Rs. 7,101. The mortgaged property consisted 
of two villages Patara and Bhatpura. 


On the 22nd of October 1889 the same mortgagor executed a 
second mortgage by conditional sale in favour of Anant Ram and 
the respondent for Rs. 10,090 and-interest. This mortgage com- 
prised Patara and eight other villages, not including Bhatpura. On 
the 1st October 1891 Anant Ram sold his moiety of this mortagage 
to Gaya Prasad. ‘I'he situation, therefore, as regards Patara was 
that the respondent and Kunj Behari Lal were first mortgagees and 
the respondent and Gya Prasad were second mortgagees. 


On the 17th September 1893 a suit (No, 123 of 1893) was 
commenced in the Court of the Subordinate Judge of Mainpuri for 
foreclosure of the first morlgage. As ultimately constituted this suit 
was by the respondent and Kunj Bihari Lall, the first mortgagees on 
Patara, against Chaudhri Raj Kunwar, son and heir of Chaudhri 
Fateh Chand, then deceased, Gaya Prasad, and one Munshi Nawal 
Kishore, who appears to have held a third mortgage on the same 
property. Bhatpura had been disposed of under a prior hypotheca- 
tion and was excluded from the suit by order. 


On the 27th September 1893 another suit (No. 122 of 1893) was 
commenced in the same Court for foreclosure of the second mort- 
gage. This suit, as finally constituted, was one by the respondent 
and Gaya Prasad against Chaudhri Raj Kunwar and Munshi Nawaj 
Kishore. 


A 
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On the 22nd December 1894 decrees were made in both these 
suits. By the decree in the first suit it was ordered that on the 
defendant (sic) paying to the plaintiff (ssc) or into Court on the 
22nd of April 1895, thesum of Rs. 14,211.7. 9. with future interest 
at the rate of 8 annas per cent per mensem, the plaintiff should 
deliver up to the defendantall documents in his possession relating 
to the mortgaged property, and should transfer the property to the 
defendant free from incumbrances created by the plaintiff; but if 
such payment were not made on the 22nd April 1895, it was ordered 
fhat the defendant should be absolutely debarred of all right to 
redeem the mortgaged property. The decree in the second suit 
was in the same form mufalis mutandis. 


Their Lordships will here observe that the decree in the first suit 
does not seem to be adapted toa suit by a first mortgagee against 
subsequent incumbrancers and mortgagor. It appears to be a 
transcript of the form of order given in section 86 of the Transfer 
of Property Act 1882. That form contemplates a suit between one 
mortgagee and the mortgagor only and should be treated as a 
common form not to be literallv followed in every suit for fore- 
closure, but to be adapted to the particular circumstances of each 
case. 'l'h& decree does not provide for the exercise by the puisne 
incumbrancers of their successive rights of redemption or for 
working out the rights of the parties in the event of any puisne 
incumbrancer in front of the mortgagor redeeming the mortgaged 
property so as to make a complete decree. An appropriate decree 
for that purpose is well known in the Chancery Division of the 
High Court in England, and a form of it will be found in Seton on 
Decrees, 6th Edition, Vol. IH, p. 19797 Probably it is considered 
that the rights of.the puisne incumbrancers are sufficiently protected 
by the provisions of sections 74 and 83 of the ‘Transfer of Property 
Act. But it deserves consideration whether a form 05 order 
suitable for use in the Indian Courts might not be adopted in 
which those rights would be recognised and provision made for the 
event of their being exercised. The “defendant” in the decree 
before their Lordships apparently means the mortgagor only. 


The time for redemption on. the decree was from time to time 
enlarged, but the money was not paid by the mortgagor. On the 
3rd January 1896, when the enlarged time was about to expire, 
Gaya Prasad paid into court the sum of Rs. 15,093 and that sum was 
taken outby the plaintiffs, the first mortgagees in discharge of their 
mortgage. 
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On the 3rd August 1897, Gaya Prasad made an application to 
the Court that a decree absolute for foreclosure of the mortgaged 
property might be prepared in his favour. This was successfully 
opposed by the present respondent. The Subordinate Judge was 
of opinion that as Gaya Prasad, defendant paid up the amount due 
under the decree and complied with the order embodied in the 
decree, that decree no longer remained capable of execution. He 
held that Gaya Prasad had become the representative of the prior 
morigagee under section 74 of the Transfer of Property Act, and 
was entitled to bring a suit for foreclosure, but that he had not acquired 
the status of a decree-holder, and that while he was defendant 
he could notexecute the decree as decree-holder. The application 
was therefore by an order dated the 6th November 1897 dismissed 
with costs. ١ 


Gaya Prasad, therefore, on the 3rd February 1898, commenced 
the present suit against Bansidhar, Kunj Bihari Lal, the widow 
and heir of Chaudhri Raj Kunwar then deceased, and the representa- 
tive of Munshi Nawal Kishore, then deceased. The plaint contains 
a statement of all the material circumstances, but the prayer of it 
is inartificially framed. In the opinion of their Lordships., how- 
ever, it was sufficient, with the aid of the prayer for further relief, 
to enable the Court to give the plaintiff the appropriate relief if he 
was otherwise entitled to it. 


The respondent alone appeared and defended. By his written 
statement he contended that the suit was barred by section 244 of 
the Civil Procedure Code, or (in other words) that the question 
in issue should have been determined by order of the «Court 
executing the previous decree, and not by separate suit. This 
contention was in direct opposition to that which he had successfully 
put forward before the Subordinate Judge. 


On the 22nd June 1898 a minute was filed in the suitin which 
it was stated that a decree absolute for foreclosure had been made 
in the suit of second mortgagees (No. 122 of 1893) on the 7th May 
1898. It was not thought necessary to make the mortgagor and 
third mortgagee (defendants 3 and 4 in the suit) respondents to 
this appeal, and both appellant and ‘respondent seem to be 
agreed that the effect of the order for foreclosure absolute in 
the circumstances of the case was (as stated in paragraph 7 of 
the respondent's case) that the mortgagor and third mortgagee 
disappeared from the title, but the respondent retained a right 
to redeem a moiety of the mortgaged estate by paying to the 
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appellants a moiety of his deposit in Court in suit No. 123 of 
1893, with, of course, subsequent interest on the principal of such 
moiety. 

In these circumstances the Subordinate Judge made a decree, 
dated the 23rd June 1898, but this decree was not framed in a 
manner to work out the rights of the appellants and respondent 
who had become the only parties interested in the property. 


On appeal by the respondent against this decree the learned 
Judge in the High Court held that the application of Gaya Prasad 
to the Subordinate Judge in the execution department for an order 
for foreclosure. absolute, was the proper and only application he 
could have made, and ought to have been granted. In the result 
they held that the present suit was barred by the provisions of section 
244 01 the Civil Procedure Code, and that the plaintiff had mis- 
taken his remedy, and should have appealed against the order of the 
6th of November 1897 instead of instituting a separate suit. And 
by their decree, dated the roth December 2901, it was ordered that 
the decree of the Subordinate Judge be set aside, and the suit be 
dismissed, but no order was made as to costs. 


Their Lordships cannot agree with the learned Judges of the 
High Court that the respective rights of Gaya Prasad and the 
respondent, consequent on the redemption by the former of the 
first mortgage on Patara, could have been worked out in execution 
of the decree of the 22nd December 1894, made in suit No. 123 of 
1893, and they are of opinion that the order of the 6th November 
1897, made by the Subordinate Judge on Gaya Prasad's application 
to execute that decree was correct. Foreclosure is by the decree 
directed only in the event of the sum named not being paid into 


Court on or before the prescribed date. And their Lordships think. 


that on payment by Gaya Prasad of the sum into Court before the 
expiry of the enlarged time, and acceptance of that sum' by the 
plaintiffs, the decree was spent and became discharged and satisfied. 
There was therefore, nothing left to be done in the execution depart- 
ment. It is true that Gaya Prasad, having made that payment (as 
he had the right to do), acquired under section 74 of the Transfer 
of Property Act all the rights and powers of the mortgagees as such. 
But this would not have the effect of reviving or giving vitality to a 
decree which by the terms of it had become discharged. Even if that 
were not so, their Lordships fail.to see how the respective rights of 
Gaya Prasad as owner of the first mortgage and half owner of the second 
mortgage, and the respondent as owner of the other moiety of.the 
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second mortgage, could have been worked out without additions | 
to the decree which the Court in executing the decree had no power. 
to make. They are of opinion that a new decree was required for 
the purpose, and section 244 of the Civil Procedure Code was not 
a bar to the present suit. | 

The learned counsel for the respondent no doubt was 
conscious of this difficulty, and he contended alternatively thate 
Gaya Prasad might have obtained the relief to which he was en- 
titled in the suit of the second mortgagees (No. 122 of 1893.) 
But Bansidhar and Gaya Prasad were co-plaintiffs in that suit and 
it is equally difficult to see how the rights of the plaintiffs iv/erse 
in respect of the first mortgage on Patara (which was not in 
question in that suit) could have been worked out in the decree 
in suit No. 122 of 1893. 

Their Lordships will therefore humbly advise His Majesty that 
the appeal should be allowed, and that both the decree of the 
High Court dated the roth December 2901, and the decree of the 
Subordinate Judge, dated the 23rd June 1898, should be dis- 
charged, and that it should be declared, that it appearing that 
in the events which have happened, the appellants as representa- 
tives of Babu Gaya Prasad, the late plaintiff, and the respon- 
dent, Babu Bansidhar, defendant No. 1, as between themselves 
have become the owners in equal shares of the village Patara, with 
the hamlets (xag/as) appertaining thereto in the plaint mentioned, 
subject to a charge thereon vested in the appellants for Rs. 15,093 
being the sum paid into Court by Babu Gaya Prasad on the 3rd 
January 1896 in suit No. 123 of 1893, together with the subsequent. 
interest from the last mentioned date on the principal money 
comprised in that sum, the appellants are entitled to a decree 
in this suit, that upon the respondent Babu Bansidhar on or before 
a day to be fixed by the court, paying to the appellants, or into 
Court, the sum of Rs. 7,546-8, being one moiety of Rs. 15,093, 
together with future interest at the rate of 8 annas per cent. 
per mensem on Rs, 3,550-8, being one moiety of the principal sum 
of Rs. 7,101 in the plaint mentioned, from the 3rd January 1896 
to the date fixed for such payment, together with the costs in- 
curred by the late plaintiff and the appellants in the Court of the 
Subordinate Judge of Mainpuri, including any future costs (the 
aggregate amount of such sums to be ascertained by the Court), 
the appellants shall accept the sum so paid in satisfaction of 
their said charge on the said property mentioned in the plain 
so far as affects the respondent or his share in the said property, but 
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if payment be not made on or before the said day to be fixed by 
the Court the respondent shall be absolutely debarred of all right 
to redeem his said share of the said property, and that each party 
should bear his own costs of the appeal to the High Court, and the 
case be remitted to the Court of the Subordinate Judge of Mainpuri, 
to proceed in accordance with the above declaration. The respon- 
Gent will pay the costs of this appeal. 

M. K. M. Appeal allowed. 


Present: Lord Davey, Lord Roberison and Str Arthur Wilson. 
SAIYED MAHAMMAD MUNAWWAR ALI 


r 


v. 
RAZIA BIBI AND OTHERS. 
[ON APPEAL FROM THE HIGH COURT AT ALLAHABAD. | 

Mahomedan Law —Wakf—Fa mily trust—Religious and Charitable e1dow- 
ment, 

Where a deed executed by a Mahomedan lady and her husband purported 
to create a wakf, but the bulk of the property dealt with was not affected 
by any religious or charitable trusts and rules were laid down for securing 
to the husband the full enjoyment of the whole estate as long as he lived, 
for keeping that estate in perpetuity entire and inalienable, for maintaining 
the dignity of the family and for making provisions for its members, the 
deed created no valid wakf. 

Where the real purpose of a deed is to gain legal recognition for a 
transaction which is invalid in law, it cannot be validated by the adoption of 
of the name and form of a wakf. 

Appeal by the Defendant. 

Suit for possession of immoveable property. 

The facts, so far as they are material to this report, will appear 
from the judgment of their Lordships. 

The judgment of the High Court [Blair and Burkitt JJ. ] is 
reported in I. L. R. 21 All. 329. 

Mr. Leslie DeGruyther, for the Appellant. 

Mr. C. W. Arathoon, for the Respondents. 
Their Lordships' judgment was delivered by 
Sir Arthur Wilson.—These consolidated appeals relate to a 
deed, purporting to be a wak/nama, executed on the gth March 1881 
by a Mahommadan lady, Aliat-un-nissa Bibi, and her husband Maham- 
mad Kaim Ali. The larger part of the property affected by that 
‘deed belonged to the lady, the rest to her husband. She died on 
the gth April 1881, and her husband remained in possession of the 
property from that time until his own death on the 11th Ferbuary 1895. 
` The executants of the deed had two sons and four daughters ; 
one of the daughters, Asima, died after her mother but before 
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her father, the other children survived both their parents. On 
the death of the father, the elder son, the now appellant, took 
possession of the property, claiming to be entitled to it as mutwali 
under the deed of wakf. 

. Three suits were thereupon brought by the three surviving 
daughters, in which they alleged that the deed created no valid 
wakf, but that the property descended to the heirs of their mothef 
and father, and they claimed their shares accordingly against the 
defendant, now the appellant, with mesne profits. The defendant 
relied upon the validity of the zwa£/nama and upon his title as 
mufwali under it. He also set up other defences which need not 
now be considered. The Subordinate Judge of Jaunpur., who 
heard these three cases, held that the deed created no valid wakf 
and made decrees in favour of the plaintiffs. 

The next suit was filed by the second son, in which he raised 
a Claim exactly similar to that raised by his sisters in the first three 
suits, and was met by similar defences. That suit was dismissed 
on a ground which has since been abandoned. The case therefore. 
now stands on exactly the same footing as the previous cases. 

The last suit was filed by one of the daughters, who had been 
plaintiff in one of the first three suits. It related to the share of 
her sister Asima (who, as has been mentioned, died after her 
-mother -but before her father) as one of the heirs of her mother, 
in which share the plaintiff in this last suit has acquired an interest 
by purchase. This suit, like the others, raised the question of the 
validity of the alleged wakf, but it was dismissed on thé ground 
of limitation. 

Against all these decisions appeals were brought to the High 
Court, and that Court affirmed the decisions of the first Court in the 
three cases in which it had found in favour of the plaintiffs, and 
reversed its decisons in the two cases in which it had found for the 
defendants. Against those decrees of the High Court the present 
appeals were brought. | 

The main question raised by the appellant, the, one question 
common to all the cases, and the only question in the first four 
of them, is whether the deed of the gth March 1881 created a valid 
wak/. Both the Courts in India have answered the question in the 
negative. They have laid down the rule of law by which they were 
guided, and for the purpose of applying it to the deed now in 
question have minutely examined the clauses of that deed. 

As their Lordships are of opinion that those Courts have correct- 
ly apprehended the law applicable to the case, and as they agree 
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in the view that has been taken as to the character of the deed, 
their Lordships think it unnecessary to discuss the law on the 
subject, which has already been more than once considered by this 
Board, or to examine in detail all the provisions of the deed. It 
wil be sufficient to point out its character somewhat generally. It 
begins with recitals in wbich.the intending settlors put their own 
tonstruction upon the deed, and state the objects for which they 
executed it and the effect they intended it to have. They say it is 
necessary '' that sufficient provision be made forthe thorough 
management of the entire property and the imlak belonging to 
the executants, and the income and profits therefrom (which taken 
as a whole, forms a small estate), so that the property itself and the 
principal wealth of the: estate may always be preserved from all 
manner of partition, division, transfer, and succession, and the 
management thereof in whole and in part should remain for ever 
in the hands of one person, whereby our name and memory, and 
the pomp and dignity of the estate, may continue "; and that “the 
attainment of the above object is impossible except by a wakf” 

Turning to the operative clauses of the deed the first and the most 
general in its terms is paragraph 4, by which the executants “ make 
wak/...in favour of our respective selves, and after the death of one 
ofus (the executants) in favour of the surviving executant alone, 
and thereafter in favour of our descendants, generation after genera- 
tion, so long as they exist, ‘and’ in’ favour of the servants and defen- 
dants of the -raisaf (estate) aforesaid and in favour of the poor, the 
beggars and the.needy for ever in the manner detailed below." 

The numerous clauses that follow are entirely in accord with 
the purpose stated in the preamble and embodied in the fourth 
paragraph. The bulk ofthe property is not aflected by any religious 
or charitable trusts. The rules laid down are almost all expressly 
directed to securing Kaim Ali in the full enjoyment of the whole 
estate as long as he lived, to keeping that estate in perpetuity entire 
and inalienable under efficient management by a single person, 
to maintaining the dignity of the family, and to making provision 
for its members. The religious and charitable clauses are no 
exception. They are ancillary to the real purpose of the deed; 
they deal with matters naturally incident to maintaining the dignity 
of the family, and their secondary character is further apparent 
from the fact that, while the deed purported to create the wakf as 
from its date, the religious and charitable trust were not to become 
obligatory till after the deaths of both the executants. The name 
and form of a wakf are avowedly adopted in the hope of gaining 
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Civir legal recognition for a transaction which without them could have no 
1905 validity. It follows that the deed created no valid wakf. And this 
disposes of the first four appeals. 


Saiyed Mahammad d : . l 
Munus Ali. With regard to the fifth appeal another point was raised. It was 


said that Asima having died after her mother but before her father, 
those who now stand in her place could at most claim, as they do 
claim, her share in her mother's estate, but, of course, no share if 
her fathers;and that her father, by his exclusive enjoyment of the 
mother's estate, had acquired atitle to it as against the heirs of the 
mother, and that, therefore, the claim to Asima's share was barred. ` 

The answer to this contention is that it assumes the father's 
possession to have been adverse to the heirs of the mother. But 
the High Court has held that that possession was not adverse, and no 
reason has been shown to their Lordships which could lead them 
to dissent from that finding. 

Their Lordships wil humbly advise His Majesty that these 
appeals should be dismissed. The appellant will pay the costs. 
M. K. M. Appeals dismissed. 


v. 
Razia Bibi. 





Sir Arthur Wilson. 





Present:—Lord Macnaghten, Sir Andrew Scoble and Sir Arthur 
Wilson. 


MOHUNT BISHAMBHAR DAS 


EB. c. 
کت‎ 0 T. 1 
1995 THAKUR DRIGBIJAI SINGH. AND OTHERS. 
Fune 29, [ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER, OUDH. ] 


Endowment, profits of—Mohunt, mortgage tn fovour of—Successor of mohunt 
—Righi of suit. 3 i 
G, the mohunt of an order of Bairagis, dedicated on the 13th Feburary 
1889, certain properties for the worship of a thakur and constituted himself 
as trustee for life and B, his disciple as trustee after his death. In January 
1890; G advanced by way of loan, monies out of the profits of the dedicated 
poperties and took as security mortgages upon certain villages. G died in 
October 1892, and was succeeded by B. 
` Held—-That B had succeeded to G as mortgagee and was entitled to en- 
force the securities for the benefit of the endowment. 


Appeal by the Plaintiff. 
Suit to enforce two mortgages. 


The material facts appear sufficiently from the judgment of their 
Lordships. | 
Their Lordships’ judgment was delivered by . 

Sir Andrew Scoble.—In the suits upon which these appeals 
are founded, the plaintiff (who is now the appellant) sues as “ disciple 


VoL. IL] PRIVY COUNCIL. 


and successor of Mohunt Gopal Das, trustee and manager of Sri 
Raghu Nathji, ofthe Raj Gopal temple at Ajodhia," in the District 
of Fyzabad, in the Province of Oudh, to recover from the respon- 
dent Thakur Drigbijai Singh the amount due under two mortgages 
executed by him. The first of these mortgages is dated the 7th day 
of January 1890, and relates to a sum of Rs. 20,000 whereof 
Rs. 15,000 was borrowed from Gopal Das, and Rs. 5,000 from 
another person, whose interest the plaintiff subsequently acquired. 
The second bears date the roth of January 1890, and relates to a 
further* sum of Rs. 4,000 borrowed from Gopal Das. In both 
documents the lender is described, in practically the same lan- 
guage, as “Mohunt Gopal Das, trustee and manager of 
the: Raj Gopal temple of Sri Raghu Nathji at Ajodhia, and 
zemindar of Taluka Agar Buzurg.” The respondent Thakur 
Drigbijai Singh, who is the first defendant upon the record does not 
deny the execution of the mortgages, or his liability under them, 
but he disputes the plaintiff’s title to sue upon them. The Subor- 
dinate Judge passed decrees in both suits in favour of the plaintiff, 
but they were reversed on appeal by the Judicial Commissioners. 
The facts are simple, and of a character not unusual in India. 
Gopal Das, as both Courts below have concurred in finding, was 
the Mohunt ofan order of #airagis, or religious mendicants, and in 
that capacity was trustee and manager of certain temples at Ajodhia, 
dedicated to the worship of Vishnu, under the name of Sri Raghu 
Nathji. He appears to have been a man of considerable property, 
a zemindar and a money lender, and had built one of these temples, 
called the Raj Gopal temple, at his own expense. The plaintiff was 
one of his chelas or disciples, and, asa matter of fact, succeeded him 
as Mohunt, but it is unnecessary for their Lordships to determine 
what rights of property he thereby acquired, as Gopal Das, before 


his death, executed a /am/t&nama, or deed of endowment, by which. 


he not merely designated his successor in the Mohuntship but also 
provided for the management of certain property which he dedicated 
to the service of the temples, and the worship of the idol. 

By this deed dated the 13th February 1889, Gopal Das, after 
reciting that he had retired from the world and was leading a life of 
celibacy, always engaged in the worship of Sri Raghu Nathji, and 
spending all he earned by labour in good and charitable works, 
and after setting out particulars of the temples under his manage- 
ment and trusteeship, went on to say :— 

‘Now it is my heartfelt and sincere desire that after my death, 
the good and charitable work be continued in future by means of 
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my property; that all the property granted by Sri Raghu Nathji be 
after me employed, as usual, in the worship of Sri Raghu Nathji,, 
and other charitable works...therefore, cancelling my former will... 
I do hereby execute a /amliknama (or deed of endowment) of my 
entire i/aka...... called Agar Buzurg, and raluel at Rs. 74,000...... 
and which is wy own self-acquired property, owned and occupied 
by me without the intervention of any other person, as follows:— , 


1. I make a wakf of all these villages in the name of Sri Raghu 
Nathji of the Raj Gopal temple situate at Ajodhia. 

2. During my life, I shall myself manage and deal with all 
these villages as a trustee and manager, the income and profits: 
being appropriated inthe worship of Sri Raghu Nathji as detailed 
below II. 1 ^ 


3. After my death one Bishambar Das, my disciple, shall be’ 
the trustee and manager, provided that I may not have during my 
lifetime made any change by nominating any other person...". 


Gopal Das died on the 20th October 1:892, without having nomi- 
nated any other trustee in the place of the plaintiff. After some 
litigation, the plaintiff was installed as his successor in the Mohunt- 
ship, and on the roth March 1893, on the application of the plaintiff, 
the Agar Buzurg estate was recorded in the Revenue Register as the 
property of Sri Raghu Nathji, underthe management and trustee- 
ship of the plaintiff “in the same capacity in which the deceased 
Gopal Das was in possession." 


The learned judicial Commissioners held, and their Lordships 
are disposed to agree with them, that “there is nothing in the deed 
of endowment to indicate that Gopal Das created a trust in respect 
of any property except the Agar Buzurg estate."  Thereis evidence: 
thatit wasthe intention of Gopal Das to dedicate all his property to 
the service of the deity, butit is not necessary to refer to this, as their 
Lordships consider that the evidence shows that the money lent to 
the first defendant was part of the profits of the Agar Buzurg 
estate, which had undoubtedly been so dedicated. Madari Lal - 
and Bhim Sen both appear to be trustworthy witnesses, who had 
means of knowledge of these transactions, and whose testimony is- 
not in any way impeached or contradicted. "Their Lordships agree: 
with the Subordinate Judge in holding that it has been proved “that 
the money advanced to the defendant 1, belonged to Sri Thakurji, 
as receipts from the endowed 1/a£a." And as the appellant was 
appointed by Gopal Das to succeed, and did in fact succeed, him as 
trustee and manager of the temple property under the deed of. 
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endowment above referred to, their Lordships consider that, as such 
trustee and manager, he is entitled to maintain these suits and to 
recover the moneys due by the defendant Thakur Drigbijai Singh 
to the trust estate under the mortgages. 

The respondents were not represented before their Lordships at 
the hearing of these appeals, but in the subordinate Court it was 
ane of the grounds of the first defendant's appeal that he ought not 
to have been charged with interest at the rate of 2 per cent. per 
month, and that this rate was penal and unconscionable. The 
Subordinate Judge held that this rate was chargeable in the event 
of possession not being given to the mortgagee as stipulated in the 
bond, and that the mortgagor not only failed to give possession, but 
on the 8th October 1891 wrote a letter to Gopal Das in which he 
said, “I shall not deliver possession to you, but will repay the money 
advanced by you according to the terms of this deed." In fact 
the first defendant appears to bave been all along in possession of 
the mortgaged property, and in receipt of the profits and produce 
thereof, and their Lordships see no reason to interfere with the 
Subordinate Judge’s decrees on this point. i 

Their Lordships will humbly advise His Majesty that the appeals 
in both cases ought to be allowed, and that the decrees of the 
Judicial Commissioners ought to be set aside with costs and the 
decrees of the Subordinate Judge restored. The respondent 


Thakur Drigbijai Singh must pay the costs of these appeals, includ- l 


ing the costs of the appellant's interlocutory petition for addition of 


parties and consolidation. 
M. K. M. Appeals allowed. 


Present: Lord Macnaghten, Sir Ford North, Sir Andrew Scoble 
and Sir Arthur Wilson. 
THAKURAIN RITRAJ KOER 
v. 

THAKURAIN SARFARAZ KOER. 
Alluvion—Diluvion—Reg. XI of 1825—Act XVIII of 1876—Accretion— 

River, tidal or non-tidal, i 
Whoever has land, wherever it is, whatever may be the accident to which 
it has been exposed, whether it be a vineyard which is covered by lava or 


ashes from a volcano, or a field covered by the sea or by a river, the ground, 
the site, the property remains in the original owner. 


Lopes v. Muddun Mohun Thakur (1) followed, 
(1) (1870) 13 M. I. A. 467. 
24 
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Where there is an acquisition of land from the sea or a river by gradual 
slow and imperceptible means, the accretion by alluvion belongs to the owner 
of the adjoining land; but this doctrine has no application, where by the 
violence of stream or by a sudden change of its course, a considerable piece of 
land is separated from one estate and joined to another, so that its identity is 
not destroyed and its recognition is not prevented. 


If by the irruption of the waters of a tidal or non-tidal river, a new. 
channel is formed, although the rights of the Crown and of the public may 
come into existence and be exercised in what has thus become a portion of a 
river, the right to the soil continues in the owner, so that if at any timethere- 
after the waters recede, and the river again changes its course, leaving the new 
channel dry, the soil becomes again the exclusive property of the owner, free- 
from all rights whatsoever in the Crown or in the public. 


Mayor of Carlisle v. Graham (1) followed. 
Appeal by the Plaintiff. 


Suit to recover possession of alluvial lands. 


The facts of the case are fully set outin the judgment of their 
Lordships. 


Mr. W.C. Bonnerjee and Mr. Kenworthy Brown for the Appellant. 
Mr. De Gruyther for the Respondent. 

Their Lordships’ judgment was delivered by 

Sir Andrew Scoble.—The parties to this appeal are the owners 


` of estates situated on opposite sides of the river Gogra, in the Pro- 


vince of Oudh. The plaintiff, who is now the appellant, is the widow 
and heiress of Thakur Rachpal Sing, and as such the present holder 
of the taluka of Kamyar in the District of Barabanki on the south 
bank of the river; and the defendant now on the record (the res- 
pondent) is the widow of the son of the original defendant, Thakur 
Raghubir Sing, the Talukdar of Dhanawara, in the District of Gonda, 
on the north bank of the river. The suit was brought to recover 
possession of certain alluvial lands, 2,062 acres and 10 roods in ex- 
tent, which the plaintiff claimed as an accretion to her estate of 
Kamyar, by reason of a change in the channel of the river. The 
Subordinate Judge of Gonda made a decree in favour of the plain- 
tiff, but this was reversed on appeal by the Judicial Commissioner, 
and the suit was dismissed with costs. 


The law of India in relation to cases of this kind is contained 
in Bengal Regulation XI of 1825, which was applied to Oudh, 
with some unimportant modifications, by Act XVIII of 1876. 


(1) (1869) L. R, 4 Ex. 561. 
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The principle laid down in this Regulation, as Lord Justice James 
observes in giving the judgment of this Commitee in the well-known 
case of Lopez v. Muddun Mohun Thakoor, (1) "is one not merely of 
English Law, not a principle peculiar to any system of municipal 
law, but itis a principle founded on universal law and justice; that 
is to say, that whoever has land, wherever it is, whatever may be the 
aecident to which it has been exposed, whether it be a vineyard 
which is covered by lava or ashes from a volcano, or a field covered 


by the sea or by a river, the ground, the site, the property, remains, 


in the original owner. ” 


The first point to be ascertained, therefore, is, who was the 
original owner of the property in dispute in this suit; and on this 
point their Lordships are of opinion that there is no room for doubt 
that it was the property of the respondent's predecessor in title. 
Indeed, the plaint itself describes the land as “ situate in the villages 
Raksaria, Bharsandu, Pura Angad and Dulahpur, ” which admittedly 
form part of the respondent's taluka; and the Subordinate Judge 
is clearly mistaken in treating itas land “ opposite ” to those villages. 
For, not only is the statement in the plaint perfectly definite on the 
point, but it is repeated six years after the filing of the plaint, and 
after issues had been settled in which the question of the position 
of the land had been specifically raised, in a petition in which the 
plaintiff impeached the correctness in other respects of a map pre- 
pared for the suit by an’ Amin or Commissioner, appointed by the 
parties. Presumably land situated in the respondent's villages 
would belong to the respondent whether covered by water or not, 


and however it might be intersected by the river in its devious’ 


course from year to year. This view was adopted by the local 
authorities in proceedings taken in 1883 under the Code of Criminal 
Procedure for possession of the land, and upon application to the 
Revenue officials in 1885 for the demarcation of boundaries. And in 
July 1885 the Revenue Settlement of “the alluvial and diluvial 


land ” of these villages was made with Thakur Raghubir Singh, the 


respondent’s predecessor in title. It would require very strong evi- 
dence on the part of the appellant to disturb the conclusion thus 
arrived at, and no such evidence has been adduced. 


The learned counsel for the appellant contended that whoever 
may have been originally entitled to the land, it had gradually be- 
come accreted to the appellant’s property by an alteration in the 
course of the river; and he relied in support of his contention, 


(1) (1870) 13 M. I. A. 467. 
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on a passage in the judgment in the' case of Zopes v. Muddun 
Mohun Thakoor (1) in which it is stated that “where there is an 
acquisition of land from the sea or a river by gradual, slow, and 
imperceptible means, there, from the supposed necessity of the 
case, and from the difficulty of having to determine year by year 
to whom an inch or a foot or a yard belongs, the accretion by 
alluvion is held to belong to the owner of the adjoining land. 
Of the correctness of this proposition there can be no doubt; but 


in the opinion of their Lordships it is entirely inapplicable to the 


present case. Here is no question of a gradual and slow process 
of acquisition to be measured by the inch or the foot or the yard; 
here land to the extent of more than two thousand acres is claimed 
not on the ground that the action of the river has been slowly and 
gradually to push forward the northern boundary of the appellant's 
land but that the northern channel of the river, however it may 
shift, must be taken to be that boundary. Nor is it the case here 
that the land laid bare by the alteration of the river's course adjoins 
the land of the respondent; on the contrary, the evidence is that 
there is stil a channel of the river between the two properties 
although the main stream has shifted to the north. 


It appears to their Lordships that this is one of the cases pro- 
vided for by the second clause of the fourth section of the Regu- 
lation, which enacts that the rule as to gradual accretion “shall not 
be considered applicable to cases in which a river by a sudden. 
change of its course, may break through and intersect an estate, 
without any gradual encroachment, or may, by the violence of 
stream, separate a considerable piece of land from one estate and 
join it to another estate without destroying the identity and pre- 
venting the recognition of the land so removed. In such cases the 
land on being clearly recognised shall remain in the property of its 
original owner." This is in accordance with the English law, as 
laid down in the case of Zhe Mayor of Carlisle v. Graham (2). 
» All the authorities ancient and modern, are uniform to the effect 
that if by the irruption of the waters of a tidal river, a new channel 
is formed in the land of a subject, although the rights of the 
Crown and of the public may come into existence and be exercised 
in what has thus become a portion of a tidal river, the right to 
the soil remains in the owner, so that if at any time thereafter the 
water shall recede, and the river again change its course leaving the 
new channel dry, the soil becomes again the exclusive property. 


(1) (1870) 13 M. I. A. 467, (a) (1869) L, R. 4 Ex. 361 at 368. 
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of the owner, free from all rights whatsoever in the Crown or in the Cıvıl 
public.” It is perhaps unnecessary to add that, although the speci- 1905 
fic reference in that case is to a tidal river their Lordships consider We 
Ius / : . Thakurain Ritraj . 
the principle equally.applicable to a non-tidal river. Koer 
Their Lordships will humbly advise His Majesty that this appeal Thakurain Sarfaraz 
ought to be dismissed and the decree of the Judicial Commissioner Koer. 
tonfirmed. The appellant must pay the costs of the appeal. Sir Andrew Scoble. 
M. K. M. l Appeal dismissed. 4 


Present : Lord Davey, Lord Robertson, and Sir Arthur Wilson. 
BENODE BEHARY BOSE AND OTHERS 





D. 8 
NISTARINEE DASSI. P.C. 
Administration sutt—$urisdiction of High Court—Fraudulent decrees and 1905 
deeds, setting aside of. S'uly 7. 





When the primary object of a suit is the administration of the estate of a 
deceased person who was resident within the jurisdiction of the Court within 
which jurisdiction the principal executor resides and the actual administra- 
tion goes on, the Court is competent to order administration of the estate 
and as ancillary to such an order, to set aside deeds obtained by the fraud of 
the executor. o. 0 

If for the due administration of estate, it is necessary to set aside 
fraudulent leases of land outside the territorial limits of the jurisdiction of 
the Court in which the administration suit is pending, that Court is compe- 
tent to set aside such leases. 

A decree granted by one Court may be impeached on the ground of fraud 
before another Court, if the latter Court had, apart from the decree, jurisdic- 
tion to deal with the matter. 


Appeal by the Defendants. 

Suit for administration of estate. 

The material facts will appear from the judgment of the High 
Court [ Sir Francis W. Maclean C. J., Banerjee J.and Hill J. reported 
in I. L. R. 30 Calc. 369. 

Their Lordships' judgment was delivered by 

Lord Davey.—But few of the 1805 pages which form the 
record in this case relate to the few and narrow questions submitted 
in argument to this Board. The first respondent, a purdanashin 


lady, brings a suit in the High Court of Calcutta for administration 
ofthe estate of her husband, Mohendra Nath Bose, who died in 


190 


CIVIL 


1905 





Benode Behari ‘Bose 


€. 
Nistarinee Dassi. 





Lord Davey. 





THE CALCUTTA LAW JOURNAL. [Vor. II: 


1874. By his will She was entitled, infer alia, to the interest of 
part of his estate. After his death, however, she was induced to 
execute certain instruments by which she surrendered her rights 
under the will. In her administration suit, she anticipated and met: 
any defence founded on those instruments by alleging them to have 
been obtained by fraud and by asking that they should be declared 
void. Those issues of fraud have been tried and decided in her 
favour; and the learned counsel for the appellants intimated to 
their Lordships that they could not impugn the soundness of this 
conclusion on the facts. The appellants therefore limited their 
argument to three points: og. (1) they dispute the jurisdiction of the 
High Court of Calcutta; (2) on the terms of the will, they deny 
that there can be enquiry into certain pooja expenses; and (3) they 
assert the invalidity of a gift over contained in the will and the 
consequent invalidity of the gift to the widow of the interest of that 
part of the estate. 


. Such being the subject matter of the appeal, it is obvious that 
any statement of the very numerous facts of the case would be 
irrelevant to the questions now to be determined. It is only neces- 
sary to mention such facts as bear on those points. 


The will of the lady's husband is, in scheme, simple enough. 
The testator gives two-thirds of his estate to his two brothers. The 
remaining one-third is to be “ looked after" by his executors. They 
are to pay out of it a great many minor bequests, and of these the 
only two now in controversy are the following :—(1) “And for the 
poojahs, &c. that shall be performed by my brothers in our own house 
you shall give my share of the expenses." (2) The ultimate dis- 
posal of this residuary third is as follows,:— After paying all these 
legacies.and monthly allowances and my debts and other expenses 
whatever sum shall remain to the credit of my estate shall be used 
in the purchase of Company's papers and you shall pay the interest 
thereof to my wife the said Nistarini Dassi for her life for her to 
perform pious acts therewith. And after her death you are to make 
over all that property of mine and Company's paper, &c., which you 
shall have in your possession to them who shall be my heirs and they’ 
shall be in enjoyment and possession after paying the monthly 
allowances, &c. " 


The respondent Srimati Nistarini Dassi, the widow, now lives in 
the suburbs of Calcutta, and the family residence is in Calcutta, 
where the testator resided. Her suit was brought on 25th April 1898 
in the High Court of Calcutta, in’ its Ordinary Original Civil 


Vor. II.] PRIVY COUNCIL 


jurisdiction, against Nundo Lal Bose and Pashupati Nath Bose, who 
were the executors of the will of Mohendra Nath Bose, and also 
against Kadumbini Dassi, who was the surviving trustee under one 
of the deeds sought to be set aside. As already indicated, the 
primary prayer was for administration, but the Court was also asked 
to have it declared that a trust deed, an award, a decree of the 
Subordinate Judge of Alipur filing the award and giving judgment 
in accordance therewith, and certain leases should be declared not 
binding on her. The whole of these documents were impugned on 
the ground of fraud, the decree being merely a step ministerially 
efectuating the antecedent fraud. In defence the jurisdiction of the 
High Court of Calcutta was challenged, and various other grounds 
of defence were put forward. The following issues were settled :— 
“ ist. Has this Court jurisdiction in this suit to set aside the decree 
of the Subordinate Judge of the 24 Purgannahs ? " 

2nd. Is the decree binding on the plaintiff ? 

3rd. Has the Court jurisdiction under the Charter to set aside 
the leases of the Gaya property ? 

4th. Has the Court jurisdiction to set aside and cancel the 
leases dated the rst day of March 1891 so far as they purport in any 
way to deal with the residuary estate of Mohendra Nath Bose? 

sth. Is the plaintiff entitled in the absence of all parties and 
persons beneficially interested in the deed ot Trust of the z4th May 
1877 to obtain a declaration that that deed is fraudulent and void so 
far as it affects hei interests and to have the deed set aside as 
against her ? 

6th. Can the plaintiff maintain this suit without having obtained 
leave under section 44 Rule A of the Civil Procedure Code? 


7th. Is this suit defective by reason of misjoinder of causes of 


action ? 

8th. Is the deed of Trust of the 24th May 1877 fraudulent and 
void as against the plaintiff ? 

9th. Are the award, decree, and leases respectively fraudulent 
and void as against the plaintiff ? 

IO. To what extent are the defendants Nundo Lal Bose and 
Pashupati Nath Bose accountable to the plaintiff in this suit and is 
the plaintiff entitled to have the accounts taken as against them 
on the footing of wilful default ? 

1Ith. Is the relief claimed or any portion thereof barred by 
limitation ? l 

I2th. What is the true construction of the will of the testator 
Mohendra Nath Bose—(a) As regards his moveable property, has 
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there been any disposition of it by the will ? (5) Are the defendants, 
the Boses, as executors, entitled under it to spend any money out 
of the estate of Mohendra Nath Bose for the performance of reli- 
gious services and worship held .anywhere except at No. 13, 
Mohendra Bose's Lane and the family dwelling-house at Baraset ? 
(c) Is the direction in the will to accumulate the surplus income of 
the estate and invest it in Government paper and pay the income of. 
it to the plaintiff valid in law; if not, is the plaintiff entitled to that 
surplus income absolutely ? 

13th. Is the plaintiff entitled to have the estate of her husband 
administered by this Court, and if so, for what period ? 

r4th. Whether the house and premises No. 13, Mohendra Nath 
Bose's Lane or a third share of it formed part of the estate of 
Mohendra Nath Bose at the time of his death ? 

rsth. Whether or not the residuary estate of Mohendra Nath 
Bose became vested in the Trustees under the indenture of the 24th 
May 1877 in the plaint mentioned upon the trusts therein declared or 
remained unaffected by that deed ? " 

The ultimate result of the proceedings was that both Mr. Justice 
Stanley and on appeal, the Appellate Bench sustained the jurisdic- 
tion, set aside the series of deeds and decrees impugned, and granted 
administration, On the specific points raised on the will the High 
Court held that the direction to accumulate the surplus income and 
invest it in Government securities is void, but that the widow is 
entitled to the estate of a Hindu widow in the residue of the trust 
estate. On the point as to the poojahs it was held that the estate 
was liable for what should be ascertained on enquiry to be a fit and 
proper sum to be allowed to the executors for the expenses of the 


jooojas, rites, and ceremonies performed by them year by year since 


the death of the testator, regard being had to the position of the 
family and the value and circumstances of the estate. 

On the question of jurisdiction their Lordships consider the 
decision right. The primary object of the suit was the administra- 
tion of the estate of a deceased person resident within the jurisdic- 
tion, the principal executor being also resident there and the actual 
administration going on there. The High Court of Calcutta, in its 
Ordinary jurisdiction, had right to order administrafion of this 
estate, and, as ancillary to such an order, to set aside deeds obtained 
by the fraud of the executor. Nor does the circumstance that a 
decree had been granted by the Court of the 24 Pergunnahs making 
a fraudulent award an order of Court, protect that decree from the 
jurisdiction of the Calcutta Court when redressing that fraud. In 
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like manner, their Lordships consider the Calcutta Court entitled, 
for th» due administration of the estate, to set aside leases of land 
outside the territorial limits of their jurisdiction, those leases having 
been made as an incident of the same fraud. : 


With regard to the foojAas, their Lordships think that there is 
some force in the criticisms of the appellant and that the order 
wuld be improved if the enquiry directed were thus expressed :— 
“ whether the sums appearing to have been expended by defendants 
. Rai Nundo Lal Bose and Rai Pashupati Nath Bose as such exe- 
cutors as aforesaid out of the said trust estate for the expenses 
of poojhas, rites and ceremonies performed by them year by year 
since the death of the testator, were reasonable and proper to be 
allowed to the said executors, having regard to the terms of the 
testator’s will and all the circumstances of the case, and if not, 
what sums ought to be allowed them for the purposes aforesaid.” 


With regard to the gift of the residue, the question does not 
appear to their Lordships to be one of any practical importance. 
If the word “heirs” is taken to mean the persons who will be the 
testator's heirs at the widow's death, the gift is no doubt void, as 
was held by Mr. Justice Stanley, and the result is an intestacy. 
If on the other hand, the word means the testator's right heir (as 
their Lordships think it may), that is the widow herself. In either 
case, therefore, the widow: is entitled to the residue for a widow's 
estate. Being solely entitled to the fund directed to be accumulated 
she can release the directions for accumulation, and enjoy the whole 
income. Their Lordships, therefore, do not see any necessity for 
varying the directions on this subject in the decree of Mr. Justice 
Stanley and affirmed by the High Court. Their Lordships will, 
therefore, humbly advise His Majesty that, with the variation above 
expressed in the inquiry as to the amount expended on poojahs, 
the judgment of the High Court should be affirmed. ` 


The result is in favour of the respondents; and the variance 
made in the judgment does not affect their substantial success. The 


appellants will therefore pay the costs of the first respondent who 
alone defended the appeal. 


M. K. M. Appeal dismissed. 
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Present: Lord Davey, Lord Robertson and Sir. Arthur Wilson. 


RAJ INDRA BAHADUR SINGH 
YV 


RANI RAGHUBANS KUNWAR AND ANOTHER, 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 


or Ounn.] 


Oudh Estates Act (I of 1869), Sec. 23—Legalee, meaning of—Talukdar, 
right lo surrender—-Re-grant—Appeal—New case. i 


A legatee, who succeeded as such to a talukdar, before the passing ofthe 
Oudh Estates Act (I of 1869), is not a'legatee' within the meaning of Sec. 22 
of that Act. 

Thakurain Balraj Kunwar v. Rai Fagat Pal (1) followed, 


A talukdar, upon whom ataluk has been conferred by Government descen- 
dible to a single heir, but not restricted to a male heir under the rule of 
primogeniture, as also each successive heir of such talukdar becomes the 
absolute owner of the taluk with full power of alienation and is consequently 
competent to surrender the taluk to the Government and obtain a re-grant 
of the taluk descendible to heirs male according to the rule of primogeniture 
or upon any other new terms, Unless there is such surrender by the 
talukdar or his heir, Government, after having granted the taluk, cannot 
make a íresh settlement. 


Act XV of 1895 validates all grants made by the Crown, even though their 
effect may be contrary to the tenor of any rule of Hindu Law. 

An appellant before the Judicial Committee may be allowed to succeed 
upon a new case, if the issues are sufficiently wide to cover that case, if founda- 
tion has been laid for it in the Courts below and if the respondent is not un- 
fairly taken by surprise by the manner in which the case is presented. 


History of the development of the policy of Goverriment in connection 
with the Oudh taluks examined, 


Appeal by the Defendant. 
Suit for possession of immoveable property. 


The material facts and arguments appear sufficiently from the 
judgment of their Lordships. 


The judgment of their Lordships was delivered by 


Sir Arthur Wilson.—This appeal relates to Taluka Mahewa, 
and the conflicting claims to succeed to it of those who allege 
themselves to be the heirs of the last owner, Thakur Balbhaddar 
Singh, who died on the 12th December, 1898. 


(1) (1904) L. R. 31 I. A. 132. 


. VoL. IL] PRIVY COUNCIL, 


Before the annexation of Oudh and the proclamation of con- 
fiscation, the taluka was held by Thakur Gajraj Singh, and with him 
summary settlement was made. To him, it was not disputed, was 
also granted a sanad of the rgth October 1859; and as will be 
shown later on, thit s2221 must have been one in the form in use 
under the sanction of Government at the time when it was granted, 
that 15 to say, asanad tothe grantee and his heirs, without indication 
of the line of inheritance. These are the material facts down to the 
death of Gajraj, which occurred in January, 1860. ` 


Gajraj at his death left surviving him two brothers, Girwar Singh 
and Dunia Singh, of whom the former was childless, while the latter 
had two sons, Balbhaddar Singh and Sheo Singh. Girwar succeeded 
to the property, on the death of Gajraj, and remained in possession 
until his death in 1865. He died childless, and by his will he left 
the estate to his nephew Balbhaddar who accordingly succeeded 
him. During Balbhaddar’s time of possession the Outh Estates 
Act (1 of 1869) was passed. In the lists framed under section 8 
of that Act the name of Gajraj, though he had long been dead 
and though another descent had in the meantime occurred, was 
inserted in the first listas a person to be considered as a talukdar, 
and in the second list as one whose estate according to the custom 
of the family ordinarily devolved upon a single heir. He was not 
in the third list. And it is a matter of familiar knowledge that 
such entries of dead men's names in the lists were not uncommon. 


Balbhaddar remained in possession of the estate until his death 
childless, which took place, as already stated, on the 12th -December 
1898. . And he left-surviving him his widow and his brother. 


The usual controversies followed before the Revenue authorities 
uponthe application for mutation of names, in which the brother 
was successful And ultimately the present suit was brought by 
the widow, the now principal respondent, against the brother, now 
represented by the appellant, to recoverthe estate. 

The plaintiff based her case upon the ordinary rules of Hindu 
law, under which she claimed to succeed as heir to her husband; and 
of course, if those rules are applicable to the case, she was right. 
She further alleged that Balbhaddar had been adopted by his uncle 
Girwar. 

- The defendant denied the adoption and made two specific 
answers to this claim: first, that by the ‘custom of the family 
females were excluded from inheritance; secondly, that the succes- 
sion was governed by section 22 of the Oudh Estates Act, and 
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that under that section the brother was entitled in priority to the 
widow. These pleadings raised two definite questions of fact, one 
as to the custom excluding females from inheritance, the other, as 
to the adoption of Balbhaddar by his uncle Girwar. On both of 
these questions of fact the Subordinate Judge who heard the case 
decided infavour of the respondent, holding that the custom was 
not proved, and that the adoption was. He thought that the right of 
succession was governed by the ordinary Hindu Law, and that even 
if it fell under the Act, Balbhaddar having been adopted by his 
uncle Girwar, Sheo Singh, his brother by birth, was no longer his 
brother in the eye of law but his cousin, and, though undoubtedly 
the nearest male heir, came in after and not before the widow in 
the list of heirs under section 22. And he gave a decree in favour 
of the plaintiff, now the first respondent. 

Against this decree an appeal was brought to the Court of the 
Judicial Commissioner. ` That appeal was heard by two learned 
Judges. They agreed with the Subordinate Judge as to the custom 
and as to the adoption. They thought that the succession was 
governed by section 22 of the Act. One of the learned Judges 
agreed with the Subordinate Judge jn thinking that Balbhaddar's 
adoption by his uncle Girwar precluded Sheo Singh, his brother 
by birth, from succeeding as a brother, in priority to the widow; 
the other learned Judge differed on this last point. And there 
being this difference between the learned judges on a question 
of law, the appeal to them was dismissed and the decision of first 
Court affirmed. It is against that decision that the present appeal 
has been brought. 

The questions as to the alleged custom and as to the adoption 
which occupied so much of the time and attention of the Courts in 
India have been disposed of by concurrent findings of those Courts ; 
and their Lordships have not been asked to re-open them. 

The question upon which the learned Judges differed; as to the 
meaning of “ brother ” in section 22 of the Oudh Estates Act, only 
became material because it was considered that the succession to the 
taluka on the death of Balbhaddar was governed by that section. 
But that could only be if Balbhaddar were regarded asa legatee 
of a talukdar as the term is used in the section. In 77a£urain 
Balraj Kunwar v. Rai Fagat Pal Singh (1), a case decided by this 
Board after the present case was disposed of in India, it was held that 
a legatee who succeeded as such before the passing of the Act is not 
a legatee within its meaning. 


(1) (1904) L. R. 31 I. A. 132. 
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The real contention before their Lordships on behalf of the 
appellant was that, assuming the Act not to be applicable to the 
case the succession to the taluka is governed, not by the ordinary 
rules of Hindu Law, but by the terms of the sanad under which it is 
held, that that sanad is one granted to Thakur Girwar in substitution 
for the earlier sanad in favour of Gajraj, and that by the terms of 
Girwar’s sanad, the taluka descends, on the death of the holder, to 
the nearest male heir according to the rule of primogeniture. There- 
fore, it was contended, the appellant was entitled to succeed on the 
death of Balbhaddar to the exclusion of his widow. It was not 
disputed that Sheo Singh was the nearest heir male of Girwar and 
‘Balbhaddar, whether there was an adoption of the latter. or not. 

In order to make this aspect of the case quite clear it will be 
well to refer very shortly to one or two points in the development 
of the policy of Government in connection with the Oudh taluks. 
This is matter of- history, and the whole story isto be found in 
Syke’s Compendium. It is sufficient here to notice two stages in 
that development. Down to the end of 1859, the sanads granted for 
taluks of the class to which the present belongs, that is to say taluks 
which by family custom descended to a single heir, but not neces- 
sarily to the male heir under the rule of primogeniture, were in a form 
sanctioned by the Government of India and printed at page 385 of 
Syke's Compendium. It-is a grant to the talukdar and his heirs, 
without specifying any particular rule of inheritance.. These sanads 
appear to have been issued through the then Chief Commissioner, 
Mr. (afterwards Sir Charles) Wingfield, whose name they bear. The 
sanad to Gajraj must, from its date, have been of this kind. 

In 1860 a further development took place. It was considered 
desirable to encourage the settlement of talukas so that they should 
descend to male heirs only, under the rule of primogeniture. And 
a new form of sanad was approved by Government, embodying this 
rule of descent, which is printed at page 396 of the same book. 
Such sanads appear to have been issued by Mr. (afterwards Sir 


George) Yule, then Officiating as Chief Commissioner. It was 


further thought desirable to communicate the new form of sanad to 
talukdars already holding sanads in the older form, to point out its 
advantages, and to offer to such persons the option of taking the 
new type of sanad in place ofthe old. This appears to have been 
carried out through the usual channel of communication, the local 
officers of Government. And from an official paper quoted at pages 
100 and 1o1 of Sykes’ Compendium, it would appear that a large 
number of such exchanges were carried out. 
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With regard to the case as now presented on behalf of the 
appellant, it was objected in the first place that this was a new case, 
thatin the mutation proceedings the defendant based his claim on 
other grounds, that in his written statement in this suit no sanad to 
Girwar is mentioned, and that no specific issues was settled as to 
such a sanad. And all this is true. But the issues as settled were 
sufficiently wide to cover the case now presented. And what is of 
more moment, from an early stage of the case down to the latest, 
al parties appear to have been alive to the importance of such a 
document if it was in fact granted, and if its contents could be ascer- 
tained. The defendant included it in his first list of documents, 
he tried hard to obtain its production, he endeavoured to trace it 
into the possession*of the other side. He produced evidence to 
show that there was such a sanad. He sought to show its contents 
by means of proof or of presumption, but in this latter endeavour 
he failed in the first Court. Each Court considered both the ques- 
tion of the grant of the alleged sanads and its legal bearing upon 
the rights of the parties. 


Their Lordships are satisfied that the respondents are not unfair- 
ly taken by surprise by the manner in which the case is now present- 


ed, and that there is no danger of doing injustice by disposing of 


this appeal upon that footing. 

The next question is whether Girwar did in fact accept such a 
sanad. It was proved at the trial that he received the invitation to 
do so, addressed to him in common with other talukdars whose 
titles were similar to his own, and who had received from Sir Charles 
Wingfield sanads in the earlier form. It was proved that on the 
roth April 1861, he elected to accept the new form of sanad, and 
applied for it to the proper authority. It was proved that in 1873 
his successor, Balbhaddar, borrowed money from the Land Mortgage 
Bank on mortgage of the talukas in question, and that on that 
occasion his title deeds were produced and examined by the Agent 


of the Bank. And in the mortgage deed then executed by Balbhad- 


dar it is recited that “ Raja Girwar Singh was proprietor at the time 
of his death...... The estate, villages, hamlets, hypothecated under 
this deed, were granted under the Government sanad, sealed and 
signed by George U. Yule, Esq., Officiating Chief Commissioner 
of Oudh." Neither of the Courts in India seem to have entertained 
any doubt that such a sanad was in fact issued. And their Lordships 
are of opinion that that fact has been established. 

Then have the terms of the sanad been ascertained? IL is clear 
that nobody has been able to find the original document, and the 
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case is one in which, as was recognised in both Courts, secondary 
evidence of the contents was admissible. In the Court of the Subor- 
dinate Tudge the defendant, in spite of his efforts, failed to procure 
sucn evidence. But while the case was before the Court of the 
Judicial Commissioner, the defendant produced, what the learned 
judges state to be, a certified copy purporting to be a copy of the 
sanad in question, obtained, it would seem, from one of the offices 
of Government. The learned Judges admitted this document in 
evidence, and their Lordships think rightly. It proves to be the 
ordinary form of primogeniture sanad as printed at page 386 of 
Sykes’ Compendium. And that the sanad must have been in that 
form is confirmed by the date at which Girwar asked for it, the 1gth 
April 1861, and by the recital in the mortgage deed already men- 
tioned that the sanad was one issued by Mr. Yule. Their Lordships 
think the terms of the sanad to Girwar are proved. 


About the meaning of this sanad, and about its effect, if the 
right of succession is governed by it, there is no room for doubt. 
It says expressly “ It is another condition of this grant that in the 
event of your dying intestate, or of any of your successors dying 
intestate, the estate shall descend to the nearest male heir according 
to the rule of primogeniture," 


But it was held by both Courts in India that such a sanad could 
not in point of law operate to substitute the line of descent prescribed 
by it for the line prescribed by the earlier sanad. The Subordinate 
Judge said :—“ Sanad was granted to Gajraj Singh, and he could 
have consented to have it changed, and if he had done so, it would 
have been binding on his heirs and successors, but if Girwar 
Singh got it converted into a primogeniture sanad he could not, 
by doing so, himself derive any benefit or confer any benefit on 
his heirs and succesors." 


In the appeal Court the view was thus expressed: “ The fact 
which renders the sanad on which the defendant relies absolutely 
useless is the fact that the estate had already been conferred by the 
Government on Gajraj Singh and his heirs for ever when it professed 
to give it to Girwar Singh and his heirs for ever.” 


. Their Lordships are unable to concur in these views. They 
involve two points, the power of Girwar to surrender the estate 
conveyed by the old sanad and the power of the Government to 
grant that conveyed by the new. The Subordinate Judge dwells 
on the first point, the learned Judges in appeal on the second. As 
to the power of Girwar it appears to their Lordships that when he 
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succeeded as the heir of Gajraj, he became the absolute owner of 
the taluka with full power of alienation, and their Lordships see 
nothing to prevent his entering into an arrangement with the 
Government by which he surrendered the estate he held under 
the first sanad and received it back again under the terms of the 
second, assuming that the Government or its side had the necessary 
power. 5 

With regard to the power of the Governmentto do what it 
purported to do, the objection taken in the appeal Court in India 
was that the Government having granted the estate in 1859 to 
Gajraj and his heirs, had nothing left to grant to Girwar at a later 
date. But that objection does not seem to apply to a transaction by 
which Girwar, the person absolutely entitled by inheritance to every 
thing that passed under the earlier grant, surrendered it in considera- 
tion of a re-grant of the same estate on new terms. 


In the argument before their Lordships another objection to. 
the powers of Government was raised. It was suggested that 
though in the earlier troublous times many things were effectively done 
by Government as acts of State, still, in or after 1861 (which is the 
earliest possible date for Girwar's sanad, for it was in April of that 
year that he asked for it) no executive act of the Government 
could have created an estate descending by any rule of inheritance 
other than that laid down by the law, and the law in the present 
case would be the Hindu Law. 

Whatever force such a contention might otherwise have had 
appears to their Lordships to be removed by the Act to which their 
attention was called, Act XV of 1895. * That Act recites, amongst 
other things, that doubts have arisen as to the power of the Crown: 
to impose limitations and restrictions upon grants and other transfers 
made by it or under its authority, and it is expedient to remove such 
doubts. And section 3 enacts that “ all provisions, restrictions, con- 
ditions and limitations ever contained in any such grant or transfer as 
aforesaid shall be valid and take effect according to their tenor, 
any rule of law, statute, or enactment of the Legislature to the 
contrary notwithstanding." 

The present appeal relates mainly to taluka Mahewa, and: the 
argument before their Lordships dealt only with it. The principle 
adopted in this judgment only applies to that taluka, including, of- 
Course any property that may have accreted to it since the date 
of the sanad under which it is held. It has been pointed out by 


* The Crown Grants Act, 1895. 
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counsel that the suit out of which the appeal arises related also Civit 
to the property said to have been acquired apart from the taluka. * 1905 
It seems clear that their Lordships have not materials before them DS 
, Raj Indra Bahadur 
to enable them to define what property, if any, other than the Singh 
e 4 1 : v. 
original contents of the taluka now passes as part of it. Rani Raghbans 
It would hardly be safe to rely for the present purpose upon the Kunwar. 
admission mentioned at page 887 of the Record. Sir Arthur Wilson,’ 





Their Lordships will therefore humbly advise His Majesty to 
make a declaration that the taluka Mahewa, as constituted at the 
date of the sanad, with accretions (if any) or properties (if any) 
appurtenant to the taluka, has passed to the appellant, and that as 
to any other property of the deceased the decrees of the Courts 
below are not affected, and to order that it be left to the Court of 
the Judicial Commissioner, if it be found that there is real controversy 
on the point, either itself to determine what property falls under 
one category and what under the other, or to remit the .case for 
inquiry to the Court of the Subordinate Judge, and to order that 
so far as may be necessary to give effect to the first part of the ` 
foregoing declaration, the decrees of the Courts below ought to be 
discharged, and the suit dismissed, but that, in the special circum- 
stances of the case, the costs of the parties on both sides in those 
Courts should be paid out of Balbhaddar’s estate. The first respon- 
dent will pay the appellant's costs of this appeal. 

'The second respondent, another son of Sheo Singh's, was, on 
his own application, added as a party by Order in Council, but he 
has not lodged any case, nor did he appear by counsel before their 
Lordships. ‘There will be no order as to the costs of his applica- 
tion, and any costs incurred by him in appeal must be borne by 
himself. 

M. K. M. A ppeal allowed. 


* See paragraphs 8 and 9 of the plaint; Record page 2. 
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APPELLATE CIVIL. 


Before Mr. Justice Harington and Mr. Fustice Mookerjee. 
SURJIRAM MARWARI AND ANOTHER 


v. 
BARHAMDEO PERSAD.* dE. 


_ Morigage—Decree—Security, extinction of—Merger—Charge, when kept 
alive—Transfer of Property Act {IV of 18832), Sec. Lu EC. 
Redemption, partial. 


It is not open toa mortgagee to throw the burden of the entire debt upon 
a portion only of the mortgaged property and release the remainder on the 
ground that it is subject to prior charges. 

A first mortgagee, who purchases the mortgaged property from the mort- 
gagor, may set up his prior security as a shield against a subsequent 
incumbrancer. 


^ Gokui Doss v. Rambux Seo Chand (1), Mohesh Lal v. Bawan Das (2), 
Dinobundhu v. Fogmaya (3) and Thorne v. Cann (4) followed. 

The same doctrine applies, even though the mortgagee may have sued 
upon his mortgage and obtained a decree. 


À decree obtained on a mortgage does not extinguish the security, though 
the security may be merged in the decree. Where, therefore, there is a 
subsisting prior incumbrance, and a puisne mortgagee advances money for 
the purpose of discharging it, his right to keep it alive, if it is for his benefit 
to do so, is not affected by the fact that the prior incumbrance had, at the 
time, taken the form of a decree. 


Bibijan v. Sachi Bewah (5) applied. Purnamal v. Venkata (6) followed. 

A judgment recovered in any form of action is still but a security for the 
original cause of action until it be made productive in satisfaction to the 
judgment creditor. 

Drake v. Mitchell (7), Lloyd v. Mason (8), O’ Brien v. Lewis (9), Adams v. 
Angell (10), Lowry v. Williams (11), Economic L.A.S. v. Usborne (12), and 
In re Senning's Estate (13) followed. ; 

Re European C. R. Co, (14) distinguished. 

Sec. 85 of the Transfer of Property Act is strictly applicable toa mortgage 
suit in all its stages, whether in a Court of first instance or in a Court of 
appeal. Where, however, the plaintiffs, in the Court of first instance, 


*Appeal from Original Decree No. 73 of 1900 against the decree of Babu 
Jogendra Nath Ghose, Subordinate Judge, Monghyr. 


(1) (1884) L. R. rı I. A. 126. 8 (1845) 4 Hare 132. 

(2) (1883) LL R 10 1 A 2 (9) (1863) 9 Jurist. N. S. 764 
(3) (igor) L. R. 29 I. A. 9. (10) (1877) 5 Ch. D. 634. 

(4) (1895) A. C. 11. (11) (1895) 1 I. R. 274. 


(5) uon I. L. R. 31 Calc. 863. (12) (1902) À. C. 1475. 
(6) (1897) I. L. R. 20 Mad, 486. (13) (1885) 15 L. R. Ir. 277 
(7) (1803) 3 East. 25r. (14) (1876) 4 Ch. D. 33. 
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deliberately abandoned their claim against some of the defendants and Cryin 
released the shares of the mortgaged property held by them and then obtained 1905 

a decree against the remaining defendants, there was no duty cast by law 

upon these defendants to join as parties respondents to an appeal preferred sed haus Marwarl 
by them against the plaintiff, such of the defendants as against whom the E N Perssd 
plaintiff had abandoned his claim. 








Kesavan v. Sankaran (1), and Manakal v. Collector of Malabar (a),distin- 
gaished. 


When a mortgagee has acquired, in whole or in part, the share of a mort- 
gagor, partial redemption may be allowed. 


Surya Bibi v. Manindra Nath (3), Girish v. Yuramont (4), and Hari Kissen 
v. Veliat Hossein (5) followed 


Appeal by the Defendants. 
Suit for possession or enforcement of mortgage. 
The material facts and arguments appear from the judgments. 


Babus Dwarka Nath Chakravartt and Foygopal Ghosha for the 
Appellants. 


Dr. Rash Behary Ghose and Babu Jogesh Chunder Dey for the 
Respondent. C. A. V. 


The following judgments were delivered : 


Harington J.—Thisis an appeal preferred by defendants of March 23. 
she znd party Nos. 38 and 40 against the judgment of the Subordi- 
nate Judge giving the plaintiffs possession under a obala of 7 dams 
and 6 cowries of the ancestral share of the defendants ist party in 
Altamga and directing that the plaintiffs be paid within 6 months a 
tum of Rs, 16,597-4 out of the consideration of the &oóa/a with interest 
of 2°/, per mensem up to date of suit and costs and interest thereon 
at 6°/, per annum until realization, and directing that in default of 
payment the plaintiffs should realize the amount by the sale of 
Altamga 6 dams purchased share of defendants ist party. The 
present appeal relates only to Altamga. I omit tberefore any 
reference to such parts of the pleadings as relate to other properties. 


In the plaint the plaintiffs allege that the Ist party defendants 
and their ancestors executed a mortgage dated January 27th, 1880 by 
which they mortgaged (interalia) 1 anna 13 dams 6 cowries, a 
fraction more in Altamga in favour of the plaintiffs! ancestors to 
secure the repayment of Rs. 5,995, and that onthis mortgage they 
obtained a decree on April 10th, 1884. 


(1) (1897) 7 Mad. L. J. R. 266. (3) (1899) He JW. 
(2) 180) 9 Mad. L. J. R. 49. (4) (1900) 5 C. W. 


(5) (1903) I. L. R. 30 Calc. 755. 
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For the purpose of paying off this and other mortgage decrees 
the mortgagors sold by deed dated March 16th, 1886 tothe decree- 
holders (plaintiffs) 1 a. 5g. of Altamga for Rs. 23,437-8 out of which 
Rs. 23,303-14-3 was credited to the decrees, and the balance paid in 
cash. ‘The vendors agreed to free the properties from incumbrances 
and further to secure purchases against any liability in respect of 
any such incumbrances, and they mortgaged 6 dams of Altamga to 
secure them against any such liability. 


The plaintiffs go on to state that the vendors obstructed them in 
getting possession of their purchase and failed to clear the incum- 
brances, in consequence the property was sold at auction sales held 
in execution of mortgage decrees and money decrees and was 
purchased by some of the defendants of the second party (amongst 
whom are the appellants) who obtained possession of the property. 
They submit that the defendants second party have no right to 
remain in possession of the property and ask for (1) possession of 
the 1a and 57 and mesne profits, (2) a mortgage-decree in respect of 
the same property, (3) repayment ofthe sale consideration money, 
(4) a declaration that the plaintiffs are entitled to execute their. 
mortgage decrees. 


For the defendants appellants itis contended that the plaintiff's 
mortgage of 1880 was merged in the decree that he obtained in his. 
suit brought on that mortgage, that when the plaintiff bought the, 
property under the 4oja/a to satisfy his mortgage decree, he bought 
it subject to any incumbrances which were existing at the time of 
the sale in March 1886, :4/eralia, subject to their mortgage o 
November 3rd, 1883, that the effect of the ekrarnamah of June 1886 
was to create a fresh mortgage, which was subsequent to their 
mortgage of November 1883, on which they obtained the decrees 
in 1896 under which they purchased. 


The appellants therefore contend that having purchased under a 
mortgage decree they are entitled to the property free from any claim, 
by the plaintiff whose prior mortgage has been extinguished by the 
decree, and whose other mortgage is subsequent to that of the 
appellants. | 

They further contend that when the mortgagors failed to clear 
the incumbrances in accordance with the terms of the očala it 
would have been open to the plaintiffs to execute their mortgage 
decrees, but they cannot do that now because more than 12 years 
have elapsed since the date of the decrees, and more than three 
years since any step was taken In aid of execution. Further they 
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contend that the plaintiffs having been made parties to the mortgage 
suits under which the appellants bought, are bound by the decrees, 
and cannot now be heard to say that the appellants are not entitled 
. to what they purchased in execution of their mortgage decrees. ا‎ 


A great deal of confusion has been introduced into the case by 
the loose way in which the pleadings have been drawn. 48 defend- 
Ants appear as defendants second party; who are the defendants 
3rd pariy does not appear though they are mentioned in the plaint ; 
then it is vaguely stated that the defendants 2nd party are mort- 
gagees and purchasers of the property. It is impossible to say 
what share the present appellants are said to have obtained, 
and the appellants have not made matters any clearer for they 
neglected to produce in the Lower Court the sale certificate which 
would.have shown what they purchased. 


The learned vakil for the respondent dealt at some length with 
the documentary evidence showing what shares were covered by the 
kobala and ekrarnamah and what by the appellants’ mortgages but 
in my opinion no discussion on that branch of the case founded as 
it is on very insufficient data can assist the Court. If the object is 
to show that the undivided share purchased by the appellant, when 
deducted from the mortgagor's shares leaves a share in the property 
sufficient to satisfy the mortgaee’s claim under the koala and 


ekrarnamah, then the suit, must be dismissed as against the appell- ' 


ants. Ifon the other hand, it is conceded that the shares claimed 
under these documents comprise any part ọf the shares purchased 
by the appellants then questions of priority and right to redeem have 
to be considered. 


The respondent has debarred himself from taking advantage of 
the appellant's failure in the Court below to prove what he had 
bought at the auction sale, by alleging in the plaint tbat the defend- 
ants 2nd party are mortgagees and purcbasers of the propery in 
question and have obtained possession of it. 


The contention of the respondent on the obala is that that "m 
ment had the effect of keeping alive the mortgages of 1880 notwith- 
standing the fact that the plaintiff had sued on that mortgage and 
obtained a decree, and he is therefore, entitled to priority ‘ over the 
appellants. 


Further it is contended that the plaintiff has no FUN against the 
defendants under the ekrarnamah in respect of the shares of the pro- 
perty covered by the koda/a as to which he abandoned his claim. 

On the first point the parties to the deed of sale have expressed 
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in the clearest terms their intention of keeping the mortgages alive; 
therefore under Sec. 101 of the Transfer of Property Act the mort- 
gage continues to exist unless the fact that a decree has been 
obtained on it extinguishes the mortgage lien. 


Cases have been cited in support too of the proposition 
particularly that of Gokuldas v. Puranmal Premsukhdos (3) 
decided by the Privy Council. But 1 think the Statute applies and 
so the authority of cases is not necessary. 


The mortgage thereforé remained alive unless it was extinguish- 
ed by the decree which was obtained on it. 


Now the point at which the security is to be extinguished is laid 
down in Sec. 89 of the Transfer of Property Act. 


This section was considered by the Full Bench of this Court in 
the case of Bibtjan Bibi v. Sachi Bewah (2) in which it was decided 
that under the provisions of that section the right to redeem and 
the security were both extinguished on the actual sale and distri- 
bution of proceeds and not before. 


In the present case there had been no sale under Sec. 88 and no 
distribution of the proceeds; there had merely been a private sale. 
I am of opinion therefore that the security was still subsisting. The 
conclusion is that the plaintiff retains his priority in respect of all 


- encumbrances created later than the date of his mortgage of January 


27th, 1880, prima facie therefore he would be entitled to call on the 
defendants to redeem him or he could enforce against the property 
comprised in his kobala his mortgage lien. 


I now proceed to consider the second question discussed f. e. 
the rights of the parties under the ekrarnamah. 


'That document recites the sale of 1 a. 5 gandas of Altamga, and 


the stipulation under which the executants of the ekrarnamah were 


bound to clear incumbrances and it goes on to provide that if the 
vendees do sustain any injury in their purchased property in any 
manner .then we the declarants are and shall be personally responsi- 
ble for it and we the declarants shall pay it out of our person and 
property in any manner, the said vendees shall have nothing to do 
therewith if in any way the vendees be made liable to pay them in 
that case the vendees shall be at liberty to realize their demand, 
principal with interest at the rate of 2°/, per mensem by instituting 
a suit in Court and by auction sale of the properties of us the 
declarants which we the declarants do mortgage in this ekarnamah 


(1) (1884) I. L. R. 10 Calc. 1035. (2) (1904) I. L. R. 31 Cale, 863. 
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as per specification given below " ; then follows in the schedule inter- Civil 


ee 


alia 6 dams of Altamga village. 1905 


The effect of this document is to guarantee the purchasers Surjiram Marwari 
(morgagees) against loss owing to theirj being called on to pay off 
prior encumbrances which the vendors ought to have discharged 
but should have failed to discharge.under the stipulation in the 
kobala. 


Now the property of which the plaintiff claimed possession in 
his suit wasas far as Altamga is concerned 1a. 5g. comprised in 
the kobala and he asks for a mortgage decree in respect of the 6 
dams comprised in the mortgage created by the ekrarnamah. 


V. 
Barbamdeo Persad. 


Harington ¥. 





` The share comprised in the mortgage was one anna 13 dams 
6 cowries out of which 1a. 5 dams was sold under the kobala ; from 
the total share comprised in the mortgage the Judge has deducted 
16 dams as representing the shares of the defendants whose en- 
cumbrances were prior in date to the plaintiffs; and 10 dams which 
he says the plaintiffs had purchased under another mortgage decree 
and so he gave a decree for 7 dams 6 cowries of Altamga. He 
also gave a mortgage decree with respect to the 6 dams Altamga 
covered by the ekrarnamah. 

‘The 16 dams deducted by the learned Judge represent the prior 
encumbrances held by some of the defendants which the vendors 
under the kobala ought to have paid off. 

For some reason which is not clear the plaintiffs at the trial 
released their claim against these defendants in respect of this 16 
dams. The appellants say the plaintiffs ought not to have taken 
this course, the fact that these defendants held prior charges would 
not disentitle the plaintiffs to possession though the possession 
would be subject to these prior charges which the plaintiffs might 
be compelled to redeem, in which case they would have their remedy 
over against their vendors under the ekrarnama. 


I think this argument is well founded and that the course taken 
by the plaintiff. has created a considerable difficulty. He had at 
any rate in the present suit debarred himself from obtaining any 
relief under his. ekrarnamah because he has not paid off the prior 
encumbrances. 

The amount due under those encumbrances have not been 
ascertained nor has the plaintiff become liable to pay them ; until the 
amounts have been ascertained the plaintiffs cannot get a decree on 
the mortgage created by the ekrarnamah. The mortgage decree , 
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therefore with respect to the 6 dams comprised in the ekrarnamah 
must be set aside. 


Assuming therefore that the allegation of the plaintiffs is true, 
and that the appellants are in possession as purchasers under 
a mortgage decree of some share in Altamga which is comprised 
in the plaintiff's kobala, they are lawfully in possession, and inas- 
much as the plaintiffs were parties to the decrees under which they 
purchased, they cannot be heard to say that the appellants must be 
ejected. But on the other hand the plaintiffs have a lien over the 
1a-5g comprised in the deed of sale, to the amount of the purchase 
money provided under that deed, and I think they are entitled to. 
enforce that lien by calling on the appellants te redeem them, or by 
bringing the property to sale. They have created a difficulty by 
releasing their claims against the persons in posséssion of the 
other shares included in the I a. 5 .ع‎ but it has been expressly 
agreed between the parties that if it is held that the plaintiffs 
are entitled to call on the -appellants to redeem them, the mort- 
gage debt shall be apportioned and it shall be ascertained what 
proportion is chargeable on the share purchased by the appellants ' 
and it is agreed that the appellants shall be entitled to redeem the 
plaintiffs by paying off such proportion of the mortgage debt only. 


It will be necessary therefore that the case should be remanded 
in order that it may be ascertained what share, if any, of Altamga 
the appellants are in possession of and whether such share or any 
portion of itis comprised in the plaintiffs' kobala. 


If it be found that the appellants are not in possession of any 
share covered by the kobala the suit must be dismissed as against 
them. If on the other hand it is found that they are in possession 
of any such share it must be ascertained what proportion of the 
mortgage debt is properly chargeable on such share; on payment 
of that sum the appellants will be declared to be entitled to retain 
possesion of the property discharged from the plaintiffs’ lien. In 
the event of the appellants refusing or neglecting 'to redeem by 
paying this sum, the appellants' share must be sold and the proceeds 
dealt with as provided by the Transfer of Property Act in the case 
of property sold in satisfaction of a mortgage decree. 


The mortgage decree made in favour of the plaintiffs in respect 
of the 6 dams Altamga comprised in the ekrarnamah must be set 
aside, because the condition on which the plaintiff became entitled 
to enforce that mortgage, i.e., on his being obliged to pay off prior 


encumbrances has not yet come to pass. 
x ue "RE -— 608 m 5 2 


VoL. II.] |. HIGH COURT. 


| The result is that the appeal must be allowed, the judgment and 
decree of the Subordinate Judge in so far as it affects the appellants 
must be set aside, and the case remanded in order that the Judge 
may arrive at a finding on the two questions to which I have referred, 

The ‘appellants have been partly successful in their contention 
and have partly failed. They will be entitled to half the costs of 
this appeal. 


The costs in the hearing on remand will be dealt with by the 
learned Sub-Judge. 


Mookerjee J.—1agree with my learned brother that the decree 
made by the Subordinate Judge, in so far as it affects the appellants 
must be reversed, and the case remitted to him for further consi- 
deration. 


The property in dispute in this appeal is Mouzah Darhi, Taruf 
Ram Charan Ram Sen, which bears Touzi No. 3261 of the Monghyr 
Collectorate, and has been briefly described for the purposes of these 
proceedings as the Altamga. ‘The first party defendants were proprie- 
tors of this property, to the extent of 39 dams.6 cowries share, out 
of waich 33 dams 6 cowries was obtained bv right of inheritance, 
and the remaining 6 dams by right of purchase. When this purchase 
took place is not definitely made out, but so far as may be judged 
from the evidence, it was sometime before 1880. The transactions 
under which the plaintiffs claim to have acquired an interest in this 
property, which they seek to enforce in the present action, are as 
follows: 


(1) A mortgage in favour of the plaintiffs, for Rs. 5,995, in res- 
pect of 33 dams 6 cowries share of Altamga, dated thez7th January, 
1880. 


On the roth April, 1884, the plaintiffs obtained a decree on this 
mortgage, in a suit to which the present appellants were made parties 
as puisne incumbrancers. 


(2) A conveyance in favour of the plaintiffs, for Rs. 23,437, in 
respect of 25 dams share of Altamga, dated the 16th March, 1886. 


The consideration for this conveyance was applied to discharge 
the debt due under the mortgage decree of the roth April, 1884; the 
lien, however, under that decree was expressly kept alive. The 
vendors further engaged to discharge all other liens subsisting at the 
time on the share conveyed, and covenanted to indemnify the pur- 
chasers if they were obliged to satisfy any such charges. The deed 
also reserved liberty to the purchasers to cancel the sale if the 
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liens which the vendors had undertaken to discharge were not satisfi- 
ed within a period of two months. ded 


(3) An Ekrarnama, in favour of the plaintiffs, dated the 2nd June 
1886, by which a charge was created on 6 dams share of Altamga. 
The deed provided that if the plaintiffs found themselves obliged to 
discharge any of the encumbrances which their vendors had under- 
taken to satisfy under the conveyance of the 16th March 1886, they 
would be entitled to realise such sum by enforcing the charge. 

'The transactions under which the appellants claim to have acquired 
an interest in the property in suit, are as follows: 


(1) A mortgage in favour of the appellants for Rs. 2,100, in res- 
pect of one-fifth of 16 dams share of Altamga, dated the “3rd Novem- 
ber 1883. 


On the 13th April 1899, the appellants obtained a decree on 
this mortgage in a suit to which the present plaintiffs were made 
parties as prior incumbrancers. 


(2) Another mortgage in favour of the appellants for Rs. 2,100, 
in respect of one-fifth of 16 dams share of Altamga, dated the 3rd 
November 1883. 


On the 13th April 1899, the appellants obtained a decree on 
this mortgage ina suit to which the present plaintiffs were made 
parties as puisne incumbrancers. 


(3) A sale in execution of a decree (apparently, a money-decree) 
held by the appellants, in which they purchased 11 dams share of 
Altamga on the roth April 1889. 


(4) Another sale in execution of a decree held by the appellants, 
in which they purchased 3 dams share of Altamga, but on what 
date, it does not appear from the record. 


The plaintiffs alleged in the Court below that they cannot obtain 
possession of the 25 dams share of Altamga covered by their 
conveyance of the 16th March 1886, because the charges which 
their vendors undertook to satisfy have not been paid up, and, in 
execution of decrees obtained by some of the mortgagees, portions 
of the property have been sold and purchased by the second party 
defendants including the present appellants. The plaintiffs accord- 
ingly prayed for recovery of possession of as much share of 
Altamga as might be available, and for realisation of the pro- 
portionate price of the remainder by enforcing the charge created 
in their favour by the Ekrarnama of the znd June 1886. When the 
case came on for trial, however, they abandoned their ciaim in 
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respect of 16 dams share of Altamga, which they released in favour 
of some of the defendants who are alleged to hold prior charges 
thereon; they also excluded io dams share of Altamga, which 
they, along with the defendants third party, purchased on the rath 
December 1898, in execution of a mortgage decree obtained by 
them onthe 5th July 1897, on the basis of a security dated the 
"2th June 1885; the present appellants were parties to this decree 
which expressly directed that the sale was to be held subject to the 
two prior charges held by them under the securities of the 3rd 
November 1883. The result was that excluding these 26 dams, 
there was left only 7 dams 6 cowries of which the plaintiffs could 
get possession, and 6 dams against which they could enforce the 
charge created by the Ekrarnama. The learned Subordinate Judge 
has accordingly made a decree under which the plaintiffs are entitled 
to recover possession of 7 dams 6 cowries share of Altamga, and 
also to realise the proportionate price of 17 dams 14 cowries (being 
the difference between the 25 dams covered by their conveyance of 
the 16th March 1886 and the 7 dams 6 cowries now decreed) by 
enforcing the charge created on 6 dams share of Altamga by the 
Ekrarnama of the 22nd June 1886. This decree, which is challenged 
by the appellants in so far-as it affects their interest, is in my opinion 
- mainfestly wrong in every particular, and cannot be supported. 


In the first place, it is quite clear that the plaintiffs respondents 
had no authority to release 16 dams share of Altamga in favour of 
persons alleged to be prior incumbrancers. It was open to them 
to redeem the prior securities, so that the property might be 
available to satisfy the amount paid for redemption, the mortgage 
debt held by the plaintiffs, as also the mortgage debt held by the 
appellants. In substance, the plaintiffs have made an unauthorized 
present of a portion ofthe equity of redemption to the prior 
incumbrancers, and cannot consequently justly claim to throw the 
entire burden of their own mortgage debt upon the remaining share 
of the Altamga. 


In the second place, it is equally obvious that the plaintiffs 
cannot rightly claim to exclude altogether from the suit the 10 dams 
share of Altamga purchased by them along with the third party 
defendants on the 13th December 1898. As have already pointed 
out, the decree expressly directed the sale of this share subject to 
the two prior charges of the 3rd November 1883 in favour of the 
appellants : but the plaintiffs have proceeded as if they were entitled 
toretain this share free of the charges held by the appellants, and 
at the, same time to impose the whole burden of their mortgage 


1905 


Nm) 
Surjiram Marwari 


v. 
Barhamdeo Persad, 





Mookerjee 3. 


. 212 THE CALCUTTA LAW JOURNAL. - [VoL. Il. 


Civit debt upon the share held by the latter. Ifthe plaintiffs desire to 
1905 exclude these ro dams, they can do so only after they have satisfied 
اميس ی‎ 


the prior charges in favour of the appellants. To put the matter 
in another way, if the plaintiffs seek to enforce any charge against 
ixi the 6 dams share covered by the Ekrarnama, they cannot treat the 
Mookerjee F. 25 dams covered by the conveyance and the ro dams covered by 

their mortgage of the 12th June 1885 as mutually exclusive, because 
as the mortgagors had in all 39 dams 6 cowries, if we deduct: the 
6 dams share of the Ekrarnama, the balance is insufficient to cover, 
the conveyance and the mortgage, so that these two must to some, 
extent overlap each other. 


Surijiram Marwari 


v, 
Barhamdeo Persad. 


In the third place, it is plain that the contingency upon which. 
the plaintiffs may enforce the charge created by the Ekrarnama has 
not yet happened. But before I deal with this question, it is 
necessary to point out that the conveyance of the 16th March 1886 
and the Ekrarnama of the 2nd June 1886 are different portions of 
the same transaction and must be taken together. Under the con- 
veyance, the vendors expressly undertook to have the property 
released from all liens and charges then subsisting on it, within a 
period of two months, that is, before the 16th May 1886; if this 
was not done, the purchasers had the option of either treating 
the sale as cancelled, or satisfying these incumbrances ; in this latter. 
event, the vendors undertook to indemnify the. purchasers against 
any loss they might suffer. The two months passed away, and-ap- 
parently nothing was done by the vendors to get the properties released ; 
the purchasers elected to abide by the sale, but insisted upon subs- 
tantial security; the vendors agreed to strengthen the personal 
guarantee embodied in the conveyance by hypothecation of property 
and as a result, executed the Ekrarnama on the 2nd June 1886 by 
which 6 dams share of Altamga was given in security. The con- 
veyance, which up to that time had not been registered and had 
consequently not yet become operative in law, was presented for 
registration, along with the Ekrarnama on the znd June 1886, and, 
both the documents were registered on the 21 July 1886. There 
can be no room for reasonable doubt, therefore, that the conveyance 
and the Ekrarnama must be read together, and if this is done, it is: 
obvious that the only contingency under which the plaintiffs can 
enforce the charge created by the Ekrarnama, is the satisfaction by 
them of the liens subsisting at the date of their purchase, on the 25 
dams share of Altamga covered by the conveyance. Admittedly 
this they have not done; the suit, therefore, in so far as it seeks to 

. enforce a charge on the basis ofthe Ekrarnama against the 6 dams: 
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share of Altamga, cannot possibly be maintained, and must stand Civir 
dismissed. It follows accordingly that the decree made by the 1905. 
Sabordinate Judge, both in so far as it awards possession of 7 dams "Was : 

: j .  Surjiram Marwari 
6 cowries share of Altamga and directs a sale of 6 dams share, is 0 


Barhamdeo Persad, 


erron2015 and must be reversed. I have now to consider what Mooherjee F. 





reliefs, if any, may be justly claimed by the plaintiffs respondents 
„against the appellants, on the basis of their conveyance. 

It has been argued by the learned vakil for the appellants that as the 
conveyance was executed on the 16th March 1886, their mortgages of 
the 3rd November 1883 are entitled to priority; it has been contended, 
on the other hand, by the learned vakil for the plaintiffs respondents, 
that although the conveyance is later in date, it ought to have priority, 
as it expressly kept alive the prior charge created in their favour by 
the mortgage of the 27th January 1880. Iam of opinion that this 
contention is well founded and must prevail. Under Sec. ror of 
the Transfer of Property Act, where the owner of a charge or other 
incumbrance on immovable property is or becomes absolutely entitled 
to that property, the charge or incumbrance shall be extinguished, 
unless he declares, by express words or necessary implication, that 
it shall continue to subsist, or such continuauce would be for his 
benefit. If now we look to the conveyance of the 16th March 1886, 
we find that the lien of the plaintiffs under their security of the 27th 
January 1889, was in express terms kept on foot; indeed, under the 
circumstances, the plaintiffs could hardly do otherwise; they were aware 
that there were encumbrances, some known, others perhaps unascer- 
tained, upon the property, and, they could hardly be expected to 
take a conveyance so as to extinguish their prior charge and thus 
confer a benefit, at their own expense, upon puisne incumbrancers. 
The plaintiffs are consequently entitled to use their prior mortgage as 
a shield against subsequent incumbrancers. This view is in accor- 
dance with the principle laid down by the Judicial Committee in the 
cases Of Gokaldas v. Puranmal (1), MoAesA v. Bawan Das (2), and 
Dinobundhu v. Fogmaya (3), and by the House of Lords in Zhorne 
v. Cann (4). 

It has been contended, however, by the learned vakil for the 
appellants that although it might have been open to the plaintiffs 
respondents, if they had still been mortgagees, to appeal to the 
doctrine just indicated, it can have no possible application as they 


had: sued upon their mortgage of the 27th January 1880 and 


(1) (1884) L. R, 11 I. A., 126. I. L. R. 10 Calc. 1035 ; 
(2) 11883) L. R., 10 I. A. 62; I. L. R. 9 Calc. 961. 

(3) (1901) L. R. 29 I. À. 9; I. L. R. 29 Calc. 154. 

(4) (1895) A. C. Ir. 
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Civil obtained a decree in ,which the prior security was merged. I am 
1905. unable to accede to the contention that when a judgment has been 
Dues recovered on a debt secured by a mortgage, the security is exting- 


Surjiram Marwari f "n . 
uished; the position does not appear to me to be either  well- 


v. 
Barbamdeo Persad. founded on principle or supported by authority. Sec: 89 of the 
Mookerjee F. Transfer of Property Act specifes the point of time when, after a 
min judgment has been obtained on a mortgage, the security is exting- 
uished. The section first provides that upon the failure of the defen- 
dant to pay the sum mentioned in Sec. 89, the Court shall pass an 
order that the mortgaged property or a sufficient part thereof be 
sold, and the proceeds of the sale be dealt with as mentioned in 
Sec. 88, and then lays down that thereupon the defendant's right to 
redeem and the security shall both be extinguished. The effect of 
the latter part of this section was recently considered by a Special 
Bench of this Court in the case of Bibijan Bibi v. Sachi Bewa (1) 
where it was held that the word “thereupon” relates to the actual 
sale and distribution of the proceeds and not merely to the passing of 
of the order absolute for sale. It follows, therefore, that the original 
security is not extinguished by the decree wisi or by the order 
absolute for sale, but continues to subsist till the actual sale of the 
properties comprised in the mortgage and the distribution of the 
proceeds. The view I take is supported by the decision of the 
Madras High Court in Pursamal Chand v. Venkata (2), which is, 
an authority for the proposition that where there is a subsisting 





prior incumbrance and a puisne mortgagee advances money for the 
purpose of discharging it, his right to keep it alive, if it is for his, l 
benefit.to do so, is not affected by the fact that the prior incum- 
brance had at the time taken the form of a decree. The same 
principle though not expressly relied upon, was applied in the cases 
of Seeharama v. Venkata Krishna (3), Tulsa v. Khub Chand (4) 
and Athy v. Shujat (5), in each of which it appears from the facts 
set out in the report, that the prior charge had been converted into 
a judgment debt, and was yet allowed to be used as a shield 
against a puisne incumbrancer. Substantially the same principal 
has been accepted by the English Courts, in which the doctrine 
set forth by Lord Ellenborough in Drake v. Mitchell (6), namely 
that a judgment recovered in any form of action is still but a 
security for the original cause of action, until it be made productive 
in satisfaction to the party, has been repeatedly followed by high 


(1) (1904) I. L. R. 31 Calc. 863. (4) (1891) I. L. R, r4 All. 81 
a (1897) 1. L. R. 20 Mad. 486. (5) (1g01) I. L. R. 2 Cale 45. 
(3) (1892) I. L. R. 16 Mad. 94. (6) (1803) 3 East. 251 ; 7 R. R. 449. 
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authority ; see, for instance Lloyd v. Mason (1) O'Brien v. Lewis (2) 
and Adams v. Angel (3) where James L. J. observed as follows : 
'* 'The plaintiff has obtained a decree declaring in fact that he is 
the first mortgagee and that Newsom is the second mortgagee, and 
is only entitled to redeem him by paying principal, interest and 
costs, and after that decree the plaintiff puts in the equity of redemp- 
tien; such a transaction cannot be held to have the effect of 
. absolutely destroying the whole benefit of the decree." It has 
been suggested, however, by the learned vakil for the appellants that 
there are observations of Lord Bramwell in Re European C. R. Co., (4), 
which tend to support his contention. 1 am unable to accept 
however, the interpretation put by him upon the judgment in that 
case, which appears to me to refer not to an action to enforce the 
security but to a personal action on the covenant against the 
mortgagor; and I am fortifed in this view by the judgment of 
Walker L. C. in Lawry v. Williams (5), where all the authorities 
on the point are reviewed and classifed, and by the speech of Lord 
Davey before the House of Lords in the case of Lconomic Life 
Assurance Society v. Usborne (6); see also Zn re Jennings Estate (7), 
where the distinction referred to is pointedly put by Flanagan, J. 
I may add that the view that a judgment recovered on 2 debt secured 
by a mortgage does not extinguish the security, has been accepted 
by the American Courts; see Tones on Mortgage, Vol. I, Sec. 936, 
where the rule is stated to be that the merger of the note ina 
judgment does not extinguish the debt, and the mortgage continues 
alien till it is satisfied, or the judgment is barred by the Statute 
of Limitations. I must hold accordingly that the plaintiffs respon- 
dents, with a view to enforce their rights under the conveyance, are 
entitled to call to their aid the mortgage decree of the roth April, 
1884, made on the basis of the security of the 27th January 1880. 


But although the plaintiffs are entitled to have the relative rights 
ofthe parties adjusted on the basis of the decree of the roth April, 
1884, they find themselves in a difficulty in as much as all the 
parties interested are not before this Court ; and this is a difficulty 
which is entirely of their own creation. غ1‎ was, indeed, faintly 
suggested, at one stage of the hearing of this appeal, by the learned 
vakil for the respondents that the appellants ought to have made 
parties respondents to this appeal all those persons who were 


(1) (1845) 4 H n (4) ta 4 Ch. D. 33. 
(a) (1863) 9 N. S. 764. (5) (1895) 1 I. R. 274. 
(3) (1877) 5 D. 634. (6) (1902) A. C. 147. 


M^ (885) 15 L. R, Ir. 277. 


215 . 


CIVIL 


1905. 


Nn يوسي‎ 
Surjiram Marwari 


v. 
Barhamdeo Persad. 





Mookerjee F. 





. 216 


CIVIL 





1905. 


ree! 
Surjiram Marwari 


y. 
Barhamdeo Persad. 





Mookerjee F. 





THE CALCUTTA LAW JOURNAL, [VoL. IL 


joined as defendants in the Court below, and as they had omitted 
to do so, the appeal ought to be dismissed on the principle laid 
down by the Madras High Court in the cases of Kesavan v. 
Sankaran (1), and Manakal v. Collector af Malabar (3). ‘The cases 
relied upon are no doubt authorities for the proposition that the 
provisions of Sec. 85 of the ‘Transfer of Property Act have to be 
strictly applied to a mortgage suit in all its stages, whether in ‘a 
Court of first instance or a Court of appeal. But even if this 
doctrine be applied to its fullest extent to this case, it does not — 
follow that the appellants were bound to bring before this Court 
persons against whom the plaintiffs had deliberately abandoned their 
claim in the lower Court and released the shares held by them. 
Apart from this circumstance, however, this Court might have pro- 
ceeded under Sec. 559 of the Civil Procedure Code, and added as 
respondents persons who were parties in the Court below and whose 
presence here might be deemed essential for proper a decision of 
the case. The parties, however, have not invoked the assistance 
of Sec. 559 C. P. C. and that for an obvious reason ; for even if all the 
persons who were joined as defendants in the Court below were 
present in this Court, the rights of the parties under the mortgage 
decree of the roth April 1884, could not be finally adjusted, as 
this decree affects not only Altamga, but also another property 
named Taruf Ind, and all the persons interested in the second pro- 
perty were not joined as defendants in the Court below. Under these 
circumstances, it would have been impossible to afford any relief 
to the plaintiffs in the present action, but for the fact that the 
appellants and the respondents have come to an amicable 
settlement as to the manner in -which their rights are to be 
worked out. The parties have agreed that the appellants are to 
redeem the security of the plaintiffs in so far as its affects their 
share of the Altamga. Such partial redemption is not inconsistent | 
with the provisions of the last paragraph of Sec. 60 of the Transfer 
of Property Act, and, is supported by the decision of this Court in 
the cases ot Surya Bibi v. Monindra Nath (3). Grish v. Yuramoni (4), 
and Hart Kissen v. Veliat Hossein (5); a decree will therefore be 
made upon this footing as the parties agree to take it. 


The result, therefore, is that this appeal must be allowed, the” 
decree of the Subordinate Judge, in so far as it affects the appellants 
reversed, and the case remitted to him for the following purposes : 


(1) (1897) 7 Mad. L. l R. 266. (3) (1899) 4 C. W. N. 507. 
(2) (1899) 9 Mad. L. J. R. 49. (4) (1900) 5 C. W. N. 83. 
(5) (1903) I. L. R. 40 Calc. 755. 
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(1) To determine in what share, if any, of the Altamga covered 
by the conveyance of the 16th March, 1886, the appellants have 
acquired an interest. 


If it is found that the share in which the appellants are interested 
is distinct from and not included in the 25 dams covered by the 
conveyance, the suit must stand dismissed as against them. If it is 
fotind, on the other hand, that the two shares over-lap, the precise 
extent of the common share must be ascertained. In this latter 
contingency, the Court will proceed. 


(3) To determine what portion of the judgment debt created 
by the mortgage decree of the roth April 1884 is properly charge- 
able upon the share of Altamga held by the appellants as included 
in the conveyance 


The account is to be taken, noton the basis of the mortgage 
of the 27th January 1880, but on the basis of the decree of the 
roth April 1884, to which the appellants and the plaintiffs respon- 
dents were parties; the decree is binding upon both of them, and 
this distinguishes the present case from Umes v. Zahoor (1) and 
Gunga v. Land Mortgage Bank (2), where redemption was allowed 
on the footing of the security and not on the basis of the decree 
which had been obtained behind the back of the person called 
upon to redeem. 


When the amount due under the decree has been ,ascertained, 
it must be apportioned between the two properties comprised therein, 
namely, 33 dams 6 cowries of Altamga, and ro dams 16 cowries 
of Ind, according to their respective values; the amount properly 
chargeable upon the Altamga being thus calculated, the amount 
payable by the appellants in proportion to their share as determined 
pursuant to direction (1), will follow at once. The Court will next 
proceed 


(3) To make a mortgage decree, for the sum so ‘determined, 
under Secs. 88 and 8g of the Transfer of Property Act. If the 
appellants fail to redeem their share by payment of this sum, it 
must be sold in execution of the decree. The learned Subordinate 
Judge will be at liberty to take additional evidence upon any of the 
questions sent back for further investigation. 


As the appellants have succeeded in their contention that the suit 
in so far as it is for enforcement of the charge created by the 
(1) (1898) L. R. 17 I. A. 201; I. L. R. 18 Calc. 164, 
(2) (1893) L. R. 21 L A. E; I. L. R. 21 Calc. 566. 
28 
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Ekrarnama is not maintainable, they are entitled to half their costs 
ofthe appeal; the costs in the Court below will abide the result 
and must be dealt with by the Subordinate Judge when the final 
decree is drawn up. 


B. X. Appeal allowed: Case remanded. 


Before Mr. Justice Pratt and Mr. Justice Gerd. 
SAKINA KHANUM AND ANOTHER 


v. 


LADDAN SAHEBA AND OTHERS. * 


Mahomedan Law—Illegitimacy, | proved—Presumption —Divorce——Repudia- 
lion—Exact words, proof of, 
Government security—Trust property, appropriation of, if renders secular— 
Deposition of witness—Pubdlic document—Evidence Act (I of 1872), Sec. 74— 
Certified copy, proof by. ; 

The deposition of a witness is part of the record of the acts of an official 


tribunal within the meaning of section 74 of the Evidence Act (I of 1872) and 


if neccessary—Wagf of moveable property— 


a statement made in it can be proved by a certified copy. 

The law presumes that a child born to a wife is the husband's offspring 
and it is for the party who alleges illegitimacy, to rebut the presumption by 
proof of non-access. 

In order to establish a divorce by a Mahomedan husband of his wife by, 
evidence of repudiation, it is of vital importance to prove the exact words used 
by the husband in the repudiation and in the absence of such proof it is 
impossible for a Court to conclude that there was a repudiation or that, if 
there was any, it was of any binding effect. 

Under the Hanafi Law, the waqf of Government 
Companies, Debentures and other stock is perfectly legal and valid. 

Fatima Bibee v. Arif Ismailjee Bham (1) dissented from, 


Securities, shares in 


The property of a valid trust does not become secular by appropriation 
among the trustees, who are entitled to retain under their control the whole 
of the trust property. 


Appeal by Defendants Sakina and Velaiti. 


Suit for declaration of title to and recovery of possession 
of the plaintiff's shares and for accounts and discovery. 


The facts and arguments appear fully from the judgment. 
The Advocate General, Mr.  Casperss and Babu Lalit Mohan 
Mullick for the Appellant. 


5 * irs on Subordinate Judg 110 of 1900, aga ainst a decree of Babu 
aruna Das Bose, Subordinate Judge, rst Court of Zillah, P 
dated the 19th March 1900. n - ill 


(1) (1881) 9 C. L. R. 66. 
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Moulvies Syed Shamsul Huda and Nuruddin Ahmed for the Res- 
pondent. 

The judgment of the Court was as follows: 

This suit was instituted on the 28th April 1899 in Jorma pauperis 
by Laddan Saheba and her three minor children, Anwar Ali, Yakub 
Ali, and Budrunnessa Khanum of whom the last named is 
the eldest. The defendants were (1) Khodija Begum who is 
admittedly the widow of Gowhar Ali, (2) and (3) Velaiti Khanum 
and Sakina Khanum his sisters, (4) Khorshedtan, a widowed 
relation of Gowhar Ali, and who was one of his mistresses. 

Laddan claims that she is a widow and that her co-plaintiffs 
are the children of Gowhar Ali who died on the roth April 1899. 
It is alleged in the plaint that just after Gowhar Ali's death, the 
four defendants in collusion with each other appropriated all his 
property including Government paper, jewels, shawls and other 
moveables. The plaintiffs sue for a declaration of title to and 
recovery of possession of their respective shares of lh, 44th, Hth 
and.J, th and for accounts and discovery. About seven months after 
the institution of the suit, Budrannessa through her newly married 
husband and guardian Doman obtained an order oe her from 
the category of plaintiffs and adding her as defendant No. 5. 

Gowhar Ali's sisters the defendants Nos. 2 and 5 filed a sent 
written statement averring 1iw/eralia that they were long separated 
from their brother and at the time of his death they did not live in 
his house, they put piaintiffs to strict proof of their relationship 
with Gowhar Ali, deny that any of Gowhar Alis property had come 
into their hands or that they had colluded with the other defendants, 
are ignorant of the nature of their brothers property but had in- 
formation that he had sold many of the Government papers received 
under the decree of the High Court. 

The defendant Khodija filed a written statement denying Laddlan's 
marriage to Gowhar Ali and the minor plaintiffs were his children 
admitting her presence at Gowhar Ali's death but denying that she 
has ever had possession or contact of his property. There is also 
a paragraph stating that defendants 2, 3 and 4 and the husband of 
defendant No. 2 were present at Gowhar Ali's death and afterwards 
by intimidating-her they appropriated all his valuables and Govern- 
ment papers. Subsequently this defendant asked to have the above 
paragraph eliminated on the allegation that it had been inserted 
by her Mukhtear fraudulently and without her instruction. On the 
21st November a petition and on the znd December 1899, a written 
statement were filed by Shekh Doman on behalf of Budrannessa 
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in which we hear for the firsttime the allegation, that her mother 
the plaintiff had been divorced by Gowhar Ali and that Yakub Ali 
was born long after the divorce. 


The learned Subordinate Judge found that Laddan was Gowhar 
Ali's lawful wife and that he had not divorced her, also that the 
allegation of Yakub Ali's illegitimacy was not made out. The 
evidence of Anwar Ali's legitimacy was not at all controverted. Tt 
was further found that Khorshedtan was never married to Gowhar 
Ali and could not share in the inheritance. The Subordinate Judge 
was of opinion that neither Khodija nor the deceased's mistresses 
Mabulan and Mastafia had any voice or control in the household 
and that the property was appropriated by Velaiti and Sakina in 
collusion with Khorshedtan. He found the shares of Laddan and 
her sons to be as alleged in the plaint and that Velaiti and Sakina 
had misappropriated Rs. 29,000 Government paper and a half share 
of another lot of Rs. 45,000 Government paper and that Sakina 
had taken and sold through her son-in-law Naban two Currency 
notes of Rs. 1,000 each. He was unable on the evidence to say 
what other property those defendants had actually appropriated. 


A decree was passed accordingly against Velaiti and Sakina 
who are the only appellants to this Court. 


There is no dispute as to the shares to which Laddan and her 
sons are entitled, if they are lawful heirs of Gowhar Ali. 'The issues 
which we are called upon to decide are :— i 


i. Did Gowhar Ali marry Laddan and are Anwar Aliand Yakub 
Ali his legitimate sons ? 


2. Did Gowhar Ali divorce Laddan? 


3. Do the Government Promissory Notes for Rs. 45,000 which 
are admittedly in the possession of the appellants, appertain to a Trust 
Estate of which they are the sole surviving trustees or did half of 
the amount belong to the estate of Gowhar Ali? 


4. Have the appellants or either of them, either by themselves 
or in collusion with others, misappropriated Rs. 29,000 Government 
Promissory Notes and Rs. 2,000 Government Currency Notes ? 


As regards Laddan’s marriage there is first her own evidence 
and that of Mirza Mahomed Ali. It would appear that she was 
originally a dancing woman, that Gowhar Ali a pronounced libertine 
was captivated by her charms and married her in nikah. This is 
not seriously controverted. On the other hand, we find that in 1890 
when Laddan sued Gowhar Ali under the Code of Criminal 
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Procedure for maintenance for herself and her two sons, the Joint 
Magistrate recorded the following decision. “The defendant 
admits the petitioner to be his si&aÀ wife and is willing to main- 
tain her. I allow her Rs. 40 per month as maintenance for her and 
for her two children.” 


That coupled with this the oral evidence in the case would be 
Sufficient to satisfy us of the marriage as well as the paternity of 
the two sons. 


There is also a certified copy of Gowhar Ali's statement which 
was recorded by the Joint Magistrate, the material portion being 
" Laddan Saheba is my s:£a wife. Six children are born of her 
by me, 3 are alive, 2 of whom are with Laddan Saheba." At that 
. time Yakub Ali was about 2 years old. It appears that the 3rd child 
referred to, was Budrannessa who was then with Gowhar Ali. The 
learned Advocate General has contended that Gowhar Ali's deposi- 
tion is not a public document and therefore cannot be proved by a 
certified copy. Though in the view we take of the sufficiency of the 
other evidence, this question need not be decided, still we have no 
hesitation in saying that the deposition is part of the record of the 
acts of an official tribunal within the meaning of section 74 of the 
Indian Evidence Act, nor have we been shown any authority to the 
contrary. 


As to Yakub Ali's legitimacy, besides the brother’s evidence and, 
the father’s acknowledgment there is evidence which the Subordis 
nate Judge has accepted and which we see no reason to disbelieve 
that even after Gowhar Ali had turned Laddan out of his house he 
had access to her at intervals. ‘The law presumes that a child born 
to a wife is the husband’s offspring. It was for the defendants to 
rebut the presumption by proof of non- access and this they have 
failed to do. No doubt Budrannessa tries to make out that Yakub Ali 
is illegitimate, but she has really no definite knowledge on the 
subject, and was not more than six or seven years old when Yakub 
Ali was born. It is not difficult to perceive that Doman was striving 
through her to reduce the number of legal heirs so as to enhance 
her share. 


In dealing with the question of Laddan's marriage we have left 
out of account a deed of dower said to have been executed by 
Gowhar Ali. It is an unregistered document and as in her plaint 
Laddan threatens to bring separate suit for dower founded on 
that document, we deem it expedient to express no opinion as to 
its genuineness. We next turn to the question of divorce. It rests 
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upon the testimony of an attorney named Sailendra Krishna Deb 
who was called on behalf of Dudrannessa and not of the present 
appellants. He said “Three years ago when Gowhar came to me 
to sell Government papers he said he had divorced Laddan. I 
asked Gowhar about the /a/a& at my office. No body else was 
present, Gowhar's servants may have been present, I do not remem- 
ber the date. It is three years or upwards as far as I recollect 
I can't say why Gowhar had come to my office. We had met after 
a long time and naturally I asked him a question about a matter 
for which I had been taken to Machua Dazar Street and he answered 
he had /a/a£ed."' ' 


4 


Now the first question to be considered is whether on the 
assumption that the witness has accurately stated what Gowhar Ali 
told him, would that be enough to establish a divorce. 

Reliance is placed on the following passage at p. 214 of Ballie’s 
Digest, “A person says to a man ‘Have you not repudiated your 
wife, and he answers ‘True’ (bula),—she is repudiated,’ just as if 
he had said ‘I have repudiated’ for that is an answer to the ques- 
tion in the affirmative; but if he had said ‘yes’ (na’am) there 
would be no repudiation for that is an answer to the question in 
the negative" 


The witness does not say what was the precise question he asked 
or in what exact words the answer was given for he speaks in the 
third person. When so much is said to. depend upon whether the 
reply was “ True’! or “ Yes," it would be impossible ‘to conclude. 


from the witness’ version that the repudiation was of any binding 
effect. i 


Apart from the legal aspect of the question we think ït impos- 
sible to place implicit reliance on Sailendra Babu's statement. We 
do not wish to say that he has deliberately invented this story. We. 
are not satished that his memory is quite reliable or that he may 
not have misunderstood the real purport of what Gowhar Ali said. 
His evidence shows that he was at fault in saying that he ‘had 
attested the deel of dower. Can we be sure that his memory was 
equally at fault about the divorce? Moreover it is of vital import- 
ance ‘to know what were the exact words used by Gowhar Ali and 
this the witness does not pretend to give. ‘That Gowhar Ali ever 
divorced Laddan appears from certain circumstances in the case 
to be every improbable. The appellant would surely have heard 
ofit, and yet they say nothing about it in their written statement. 
They rather deny Laddan's marriage and so the plea comes only 
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from Badrunnessa and at rather a late stage. We find Gowhar 
Ali in 1886 threatening divorce through his solicitors, and 
never having put the threat into execution even so late as 
1890 when he was sued for maintenance. It is incredible that 
Gowhar Ali should have adopted no means of giving publicity 
to the divorce and that it shoul! only have been divulged in con- 
seqüence of a question by Sailendra ata chance interview. Further 
we find this very witness in the capacity of Sakina’s attorney 
writing to Laddan only a few days before the institution of the 
present suit and suzgesting a settlement of the dispute regarding 
the estate of her husband Gowhar Ali. Surely if the attorney was 
aware or believed that Gowhar Ali had divorced Laddan he would 
have informed his client, and have studiously avoided making an 
admission against her interests. Finally the conduct of interested 
parties towards Laddan when she appeared on scene shortly after 
Gowhar Alis death, is inconsistent with the allegation of divorce. 
Had she been divorced that would have settled the question and 
the intervention of the Police and subsequently of the Magistrate 
would have been unnecessary. Yet the suggestion of a divorce 
does not seem to have been made at all, nor do we hear of it till 
Doman puts in a petition on the 21st November, 1899, to have 
Badrunnessa transferred to the category of defendants. 


The third issue which we have to decide relates to Rs. 45,000 
Government Promissory Notes which are admittedly in the hands 
of the appellants. It appears from a decree of the High Court 
dated the 20th June, 1891, in suit No. 83 of 1891 brought by Gowhar 
Ali, Velaiti Khanun and and Sakina Khanum against Watkins and Co., 
Solicitors, that the Court appointed the said plaintiffs to act as 
trustees of the trusts contained in the Will of Eliza Jones deceased, 
with power to draw interest on the Government Promissory Notes 
for Rs. 50,000 mentioned in the plaint and the defenants were 
authorised to sell such portion of these Notes as might suffice to 
pay the taxed costs of the parities. After paying such costs Rs. 45,000 


remained. The appellants claim to retain these Notes as sole 
surviving trustees. 


À question was raised in this Court as to the identity of these 
Notes with those which were dealt with by that decree. No such 
question seems to have been raised in the lower Court. The 
evidence of Velaiti and Sakina on the point, is unrebutted. Were 
there any doubt we should have deemed it necessary in the ends of 
justice to call for the necessary evidence from the firm of Messrs. 


223 


CIVIL 





1902 





Sakina Khanum 


Vv. 
Laddan Saheba. 





224 


CIVIL 


1902 
Sakina Khanum 


T. 
Laddan Saheba. 





THE CALCUTTA LAW JOURNAL. [ VoL. II. 


Watkins and Co., who had the custody of the Notes at the time of 
the suit in the High Court. | 

Next the learned pleader for the respondent contends that there 
was no valid Waqf. The first branch of the argument is that there 
cannot be Waqf of moveable property especially in the shape of 
Government securities which involve the receipt of interest. He 
relies for authority on the case of Fatima Bibee v. Arif Jsmailjte 
B ham (1), in which it was held that a Waqf cannot be created of 
shares in a limited liability company because they are equivalent to 
money which perishes in the using. No authorities are cited in . 
the judgment of the learned Judge. ‘The subject is exhaustively treated 
in Mr. Justice Amir Ali's treatise on the Mahommedan Law, Vol. I, 
Ch. VII, section 6, ‘The dictum of Mahomed was that a Waqf is 
lawful of every article which forms the subject of business transac- 
tions. And. further “According to Imam Shafie everything which 
may lawfully form the subject of bargain and sale may validly form 
the subject of Waqf.” ‘The learned author adds "And on this 
point there is not only a consensus among the Sunni-Imams but also 
an agreement with the .SA;as who held the Wagf of both moveable 
and immoveables to be valid.” These authorities were evidently 
not pointed out to the learned Judge who decided the case of 
Fatima Bibee v. Arif Ismailjee Bham. ‘The Sunni doctrine as to 
the validity of a Waqf of moveables including money is repeated in 
the same terms in the TZas-Ail, the Fouharat-un-Nayereh, the 
Ghait-ul-Bayan and other works. From these principles it will be 
seen that under the Hanafi Law, the Waqf of Government Securities, 
Shares in Companies, Debentures, and other stock, is perfectly 
lawful and valid. We therefore hold that there can be Waqf of 
Government Securities. In the second place, it is contended that 
the appellants have failed to show that there was a valid dedication. 
No issue was framed as to the validity of the trust created by Eliza 
Jones’ Will dated the r4th November, 1862, and from what the 
Subordinate Judge says we are inclined to believe that the Waqf was 
not disputed. He says of the Rs. 45,000 Government Securities, 
“These were trust property meant for a charitable purpose," and 
he erroneously holds that the property had become secular by 
appropriation among the trustees. The records contain an affidavit 
together with a copy of the Will upon which the High Court dealt 
with the matter by appointing new trustees, vis, Gowhar Ali, Velaiti 
and Sakina. 'The copy has not been impugned as incorrect, and 


(1) (1881) 9 C. L. R. 66. 


VoL. I] HIGH COURT. 


from its terms we find that there was a vaild trust. Moreover there 
is evidence by Doman, a hostile witness, that an Imambara and 
Musjid are maintained and some poor are fed. We accordingly 
hold, that as sole surviving trustees the appellants are entitled to 
retain under their control the whole of the securities in question 
aggregating Rs. 45,000 and that the decree of the lower Court awarding 
shares to the plaintiffs as regards half those securities is not sustain- 
able and must be set aside. "Whether the plaintiffs are entitled to be 
joined as co-trustees in succession to Gowhar Ali, is a question 
which has not been and could not be raised in this suit as framed 
and we leave it undetermined. 


Now we come to the Rs. 29,000 Government securities and 
R5. 2,000 G. C. Notes. 


It is proved by Exhibits 65 at page 102 of the Paper Book and 
by the evidence of Sailendra’s clerk that Gowhar Ali possessed 
Rs. 29,000 Government papers of his own and that he drew the 
interest due upon them in January and Febuary 1899. He sold two 
of the Notes of r,000 Rs. each for 2 Currency Notes of 1,000 each 
and a little more. ‘That was on the 23rd February 1899. 


Gowhar Ali died on the roth April and we find Sakina's nephew 
and son-in-aw Naban selling the very same Government Currency 
Notes, one on the 6th May and the other on the 16th May. Naban 
says he got them from one Hefazel Ali of the Gonda District who used 
occasionally to visit Calcutta on business. That man has not 
been traced though he is said to be a connection of Sakina. We 
have no doubt that his name was used as a blind and that the Notes 
really came from the custody of Sakina in whose house Naban lives. 
Sakina and Velaiti have spoken falsely regarding the Rs. 45,000 
Trust money. It is in evidence and also admitted by Sakina that 
the Rs. 45,000 had been divided in Gowhar Ali's life-time, he keeping 
half and the sisters half. The relations between the brothers and 
sisters were admittedly strained and it is impossible to believe 
that he would have entrusted his share viz. Rs. 22,500 *to Sakina's 
keeping as alleged. T he sisters have testified falsely about this 
just as they did in their written statement about Gowhar Ali having 
sold some of the Rs. 45,000 Trust Fund. Half that money has 
evidently been seized by them since Gowhar Ali's death. "They 
must have known where the Notes were kept, and have had access 
to the iron chest and its key. Having secured one lot of papers it 
is not difficult to believe that they secured the other lot also, and 
that they did so is rendered all the more probable by the fact that 
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Sakina got the 2 Currency Notes of Rs. rooo each and passed them 
through Naban. 

That the appellants were claimants for the deceased's property 
immediately after his death is proved by the Sub-Inspector of 
Police, and the Head constable also deposes that Laddan complained 
to him that Velaiti and Sakina were pilfering the property. They 
may have been aided and abetted by Khorshedtan, but that will net 
affect their liabilitr. We quite agree with the Subordinate Judge 
that Khodija and the two concubines were mere cyphers, and would 
not venture to stand up against the appellants. 


The Sub-Judge is admittedly in error in decreeing the appellants’ 
liability for Rs. 29,000 Government Promissory Notes. It should 
be Rs. 27,000 or their value after excluding the Notes of Rs. 1000 
each Nos. ro0599 and 109600 which Gowhar Ali sold. His decree 
for the 2 Currency Notes of Rs. 1000 each or their value will stand 
but is reversed as regards the half share of the 'Trust Fund. Parties 
other than the plaintiffs and appellants will bear their own 
costs throughout. As regards plaintiffs and appellants the costs 
in each Court will be in proportion to the amount adjusted and dis- 
allowed. ‘The decree in favour of Government for Court fees will 
be varied so as to make the parties bear the charges in due propor- 
tion as above and a copy of the decree will be sent to the Legal 
Remembrancer. 

The attachment on the Rs. 45,000 Trust papers will now cease. 
B. M. Decree varied. 


CRIMINAL REVISION. 


Before Mr. Justice Geidt and Mr. Fustice Moo£erjee. 
SHAMA BIBEE 
7. 
JADAB CHUNDER BANERJEE. * 


Bengal Mynicipal Act (III of 1884 B. C), Secs. 202, 218—Removal of a 
wall and a privy—-Opner or lossee—Requisition or notice lo remove—Service on 
person who has built —Failure to comply with requisition—Liability. 


The notice contemplated by Sec. 202 of the Bengal Municipal Act (III 
of 1884 B. C) for the removal of any wall or other obstruction erected on 
any road or drain should be served upon the person who may have erected 
the same, and on failure to comply with such requisition, he alone is liable 
to a prosecution under Sec. 218 of the Act. 


* Criminal Revision No. 954 of 1904 against an order of C. F. Payne, ee h 
Sub- Divisional Magistrate of E dated the 1st August 1904. 


Vor. II. HIGH COURT. 


So where a wall anda privy were erected by the lessee, and not the owner 
of a land or building, the lessee alone is liable to a prosecution for non-com- 
pliance with a requisition issued to remove such wall and privy. 


Rule obtained by Petitioner Shama Bibee. 

The Chairman of the Baranagar Municipality served notices 
under Sec. 202 of the Bengal Municipal Act upon the petitioner 
calling upon her to remove a wall and a privy erected in the premises 
which the Municipality thought were an obstruction to a public road, 
or to show cause why they should not be so removed. The Peti- 
tioner filed objections stating that the alleged obstruction was made 
and the wall and the privy were erected not by herself but by her 
lessee one Jadunath, who alone was liable under the Act. The 
objections were over-ruled and the petitioner was directed to remove 
the obstructions. On her failure to do so, she was prosecuted under 
Sec. 218 of the Act and sentenced by the Sub-Divisional Magistrate 
of Barrackpore to pay a fine of Rs. 50. 

Babu Shib Chandra Palit for the Petitioner :—Under Sec. 2 
of the Act, the person who should be served with a requisition 
is the person who has built the wall and the privy. It is found that 
it was the petitioners lessee and not the petitioner who built the 
same ; whether it was with the owner's knowledge or consent is im- 
material and the lessee alone is under the Act liable for non-com- 
pliance. - 

No one appeared to shew cause. 

The judgment of the Court was delivered by 

Geidt J.—We think this Rule should be made absolute. The 
petitioner has been convicted under Sec. 218 of the Bengal Muni- 
cipal Act for having failed to comply with the notices issued under 
Sec. 202 of that Act requiring her to remove a wall and a privy. 

Section 202 says “The Commissioners may issue a notice re- 
quiring any person to remove any wall which he may have built.” 
It is found by the Magistrate in this case that the wall which the 
petitioner was required to remove, was built not by herself but by 
Jadunath who was occupying the premises. The requisition, ought 
therefore, to have been served on the premises of Jadu; and we 
might point out that the petitioner repeatedly asked that the requisition 
should be served on Jadunath and said that she had nothing to do 
with the premises and wall. 

lhe conviction was clearly wrong and we therefore set it aside 
and direct that the fine, if paid, be refunded. 


M, N. M. l Rule made absolute, 
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Before Mr. Fustice Rampini and Mr. Justice Mookerjee. 
JOGENDRA LAL MUKERJEE 
v. 
BAHU DBALLABH HOR.* 

Indian Penal Code (Act XLV of 1860), Sec. 211—Sanction to prosecute— 
Complaint—Infor mation to Police. 

The definition of the term ‘complaint’ contained in Sec. 4, c). (h), Cr. P. 
Code, is wide enough to include a petition presented to a Magistrate: in the 
course of a Police inquiry impugning its propriety and praying that action may 
be taken against some persons who are alleged to have committed an offence. 

When a person institutes before the Police criminal proceedings which, on 
inquiry are found to have no justification, if he makes a complaint to the 
Magistrate in respect of the same matter, he cannot be prosecuted for an 
offence under Sec. 211, I. P. C., unless he has had an opportunity of proving the 
truth of his complaint and his complaint has been disposed of by the Magistrate. 

Queen-Empress v. Sham Lall (1) followed. 


Rule obtained by the Accused. 

Proceedings for sanction to prosecute under Sec. 211 I. P. C. 

The material facts and arguments appear from the judgment. 

Mr. Morton and Babu Surendra Nath Ghosal for the Petitioner. 

C.A.V, 

The judgment of the Court was delivered by 

Rampini J.—This is a Rule to show cause why the order of the 
Sub-Divisional Magistrate of Rampur Hat directing the prosecution 
of the petitioner under Sec. 211 I. P. C. should not be set aside. 

The facts are that the petitioner on the 22nd May last instituted 
proceedings at the thanah against two persons for an offence under 
Sec. 436 I. P. C. i.e., of mischief by fire. 


The police investigated the case and reported it to be false. 


The petitioner then on the 29th May presented a petition to the 
Sub-Divisional Magistrate impugning the correctness of the-Police 
report and praying that the persons accused by him might be brought 
to trial. The Magistrate directed this petition to be put up with the 
Police report. 


On the 30th May, the Magistrate directed that the petitioner 
should be called on to show cause why he should not be prosecuted 
under Sec. 211 I. P. C. for making a false complaint. He made 
over the inquiry to a Sub-Deputy Magistrate with 2nd class powers. 


The Sub-Deputy Magistrate examined the witnesses and reported 
that the case was false. 


* Criminal Revision No. 711 of 1905 against the order of A. Mellor, Esq., 
Sub-Divisional Officer of Rampur Hat, dated the 7th July 1905. 
(1) (1887) I. L. R. 14 Calc. 707. 
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The Sub-Divisional Magistrate then heard the petitioner's pleader CRIMINAL 
and on the following day recorded an order to the following effect :— 1905 
I agree with the Sub-Deputy Magistrate that the case has been got up jarên tai 
out of enmity. Complainant was careful not to say that he saw the Mukerjee 


accused, but it is clear that he is the author of the conspiracy. Bahu Ballabh Hor. 
Enter intentionally false under Sec. 436 I. P. C. The prosecution 
of Jogendra Lal Mukerjee under Sec. 211 is ordered.” 

On behalf ofthe pstitioner it is contended that this order is bad, 
because the applicants petition of the 29th May is a complaint and 





Rampini F. 





has not been disposed of in accordance with the provisions of 
Sec. 303 Cr. P. C. In support of this contention the following cases 
have been cited, Jn the matter af Chukradar Potti (1), Queen 
Empress 7١ Sham Lall (2), Mahadeo Singh v. Queen Empress (3), 
Gunamony Sapai v. Queen Empress (4), Budh Nath Mahato v. 
The Empress (S), Sahiram Agarwalla y. Jibun Kumar (6), and an 
unreported case, Cr. Revn. No. 774 of 1903 (7). 

On the other hand, the Magistrate in showing cause urges that the 
applicants petition of the 29th May was not a complaint under 
Sec. 203 of the Code, but was merely a petition presented to him 
with reference to the Police inquiry. 

The petition in question does not appear to be such a petition as 
is according to the practice in the moffussil, regarded as a complaint. 
That expression according to the practice in the moffusil is consi- 
dered to be applicable to the application which a petitioner who has 
not complained to the Police makes to the Magistrate, informing 
him of the commission of an offence by certain persons and naming 
the witnesses he wishes to be examined in support of his complaint. 

But the definition of complaint contained in Sec. 4 of Cr. P. C. 
is a very wide one, and may be held to cover a petition such as was 
presented by the petitioner to the Sub-Divisional Magistrate on the 
29th May last Further, it has undoubtedly been laid down in the 
cases cited on behalf of the petitioner that a petition presented to a 
Magistrate in the course of a Police inquiry is a complaint, which 
must be dealt with under Sec. 203 Cr. P. C. before a prosecution 
under Sec. 211 I. P. C. can be instituted against the person who 
presents it. 

The rulings above cited and others of a similar character 
would seem to have engrafted on the Statute law a procedure in cases 


(1) (1881) 8 C. L. R. 289. (4) (1899) 3 C. W. N. 758. 
(2) (1887) I. L. R. t4 Calc. 707. (5) (1899) 4 C. W. N. 305. 
(3) (1900) I. Ls R. 27 Cale. gat. (6) (1900) 5 C. W. N. 234. 


(7) (1903) Cr. Rev. case No. 774 decided by Banerjee and Handley JJ. 
on the r4th August 1903. ° 
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under Sec. 211 I. P. C. which is not to be found there. They 
apparently lay down the rule that when a person institutes before the 
Police criminal proceedings. which on inquiry are found to have no 
justification, before he be prosecuted for an offence under Sec. 211 
I. P. C., he must first have an opportunity afforded him of proving 
his case against the accused, and if he chooses to impugn the 
correctness of the Police inquiry by petition, he is entitled to have 
the persons complained against tried on the charge the Police and the 
Magistrate consider false, or else, his statement must be recorded by 
the Magistrate on oath and his complaint dismissed under Sec. 3 
Or Pe G: 


We feel grave doubts as to whether there is any justification for 
such a procedure to be found in cither of the Codes, It is argued 
that it is only fair to a person, who has made a complaint against 
another, which is reported by the Police to be false, to have an 
opportunity of proving his case against the persons he has charged 
with an offence. But he may prove this when he is prosecuted for 
an offence under Sec. 211, just as well as, if not better, than when. 
he is in the position of a prosecutor, for the onus of proof is always 
on the prosecution. Moreover, it may be pointed out that it is 
unfair to the persons who have been falsely and maliciously charged 
with an offence, nobody believes they committed, to be put to the 
expense and harassment of a criminal trial merely for the purpose of 
giving the complainant a chance of proving his case against them, 
presumably by false evidence ; such a procedure is unknown to ‘the 
Statute law of this country, or to the Statute law of England, Scotland 
or Ireland. It is not the law in Madras [Ramakrishna v. Nama 
Sizaya (1)] Bombay (Imperatrix v. Fijibhat (2), or the United 
Provinces of Agra and Oudh (Queen-Empress v. Raghu Tiwari (3). 
We would feel inclined to refer the question of the propriety of 
this procedure for the consideration of a Full Bench, if it were not 
that the case of Queen-Empress v. Sham Lall (4) is the decision of a 
Full Bench which,, according to the rules of this Court, is binding 
upon us. In these circumstances we must make this Rule absolute 
and direct that the order of the Sub-Divisional Magistrate of Ram- 
pur-Hat of the 7th July last, directing the prosecution of the 
petitioner under Sec. 211 I. P. C. be set aside. 


p. M. Rule made absolute. 
(1) (1884) I. L. R. 7 Mad. 196. (3) (1893) I. L. R. 15 All. 337. 
(2) (1896) I. L. R. 22 Bom. 596. (4) (1887) I. مآ‎ R. 14 Calc. 707. 
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PRIVY COUNCIL. 


Present: Lord Macnaghten, Sir Ford North, Sir Andrew 
Scoble and Sir Arthur Wilson. 


KACHI KALIYANA RENGAPPA KALAKKA THOLA 
° UDAYAR 


v. 


KACHI YUVA RENGAPPA KALAKKA THOLA 
UDAYAR AND OTHERS. 


ÅND TEN OTHER CONSOLIDATED APPEALS. 
[ON APPEAL FROM THE Hign Court AT MADRAS. ] 


Hindu Law—lImpartible property, devolution of—Impartidle estate, right 
of succession to, Of nearest coparcener of senior line—Impartibility, incidents 
of, continuance of-—~Polliams—~Poligars—Primogeniture—-Succession—Main- 
tenance, amount of —Fudicial Committee, practice of. 


When impartible property passes by survivorship from one line to another, 
it devolves, not on co-parceners nearest in blood but on the nearest co- 
parcener of the senior line. 


Naraganti v. Venkatachalapati (1), approved. 

It is not the practice of the Judicial Committee to interfere with the 
decision of the Courts in India upon a question as to the amount of main- 
tenance to be paid to a member of a Hindu family, when he is shown to be 
entitled to such maintenance. 


History of Polliams and their incidents examined. 


A Polliam is in the nature of a Raj; it may belong to an undivided 
family, but it is not the subject of partition; it can be held only by one 
member of the family at a time, who is styled the Poligar, the other members 
of the family being entitled to maintenance or allowance out of the estate. 

Naraganty v. Veuguma (2), followed. 

The question, whether an estate is subject to the ordinary Hindu Law 
ot succession or descends according to the rule of primogeniture, must be 
decided in each case according to the evidence given in it. 


Srimaniu Mallikarjan v. Srimantu Durga (3) followed, 

The acceptance of a sanad in common form under Madras Reg. XXV of 
1802, does not of itself and apart from other circumstances, avail to alter 
the succession to an hereditary estate, 


Where it was found that the estate of the Udaipur Poligars was in its 
origin impartible, and after cession of the Carnatic to the Company, was for 
political reasons circumscribed in extent and was converted into a Zemindari 
which was granted and accepted as equivalent in value to the ancient 


(1) (1881) I. L. R. 4 Mad. 250. (2) (1861) 9 M. I. A. 66 
(3) (1890) L. R. 17 I. A. 134. 
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Polliam, it was held that the character of impartibility was not changed 
and the zemindari must be regarded as impartible and descendible according 
to the rules of primogeniture. 


Appeal by the Plaintiff. 

Suit for partition of a Zamindary, or if held to be im- 
partible, for recovery of the whole. 

The facts of this litigation, known as the Udyarpalayam case 
will appear from the judgment of the High Court (Shephard and 
Benson JJ.) reported in I. I. R. 24 Mad. 562. , l 

The judgment of their Lordships was delivered by 

Lord Macnaghten.—These consolidated appeals have been 
brought from a judgment and decree of the High Court of Judica- 
ture of Madras which varied a judgment and decree of the District 
Court of Trichinopoly. The litigation relates to the title to a 
zemindari known as the Zemindari of Udayarpalayam, The principal 
question is whether the Zemindari is a partible estate, as was held 
by the Court of first instance, or an impartible estate descendible 
according to the rules of primogeniture, as the High Court has 
determined. There were two other questions raised on the appeals 
which may be mentioned for the purpose of putting them aside. 
It was objected by the appellant in the first five appeals that, assum- 


ing the estate to be impartible, still he was entitled as the preferable 


heir. Further, it was asserted that if he was to be held entitled only 
to maintenance, the maintenance allowed was insufficient in amount. 
On the other hand, the principal respondent, the appellant in the 
11th appeal, alleged that the allowance was extravagant and appealed 
on that ground. The first of these two questions is concluded by 
authority. It is settled in accordance with a ruling of this Board 
that when impartible property passes by survivorship from one line 
to another, it devolves not on the co-parcener nearest in blood, but 
on the nearest co-parcener of the senior line—a position held by the 
principal respondent, JVaragan/i v. Venkalachalapati (1). As regards 
the second of these two questions, it is sufficient to say that it is not 
the practice of this Board to interfere in a question as to the amount 
of maintenance. That is a matter with which the Courts in India are 
better qualified to deal. 

The history of the Palayams, or Polliams, of Southern India is 
set out in the Fifth Report of the Select Committee on the affairs of 
the East India Company. It is there stated that the Carnatic Poli- 
gars “were originally no more than officers of police to whom was 
committed the protection of a given portion of country, head-men 


(1) (1881) I. L. R. 4 Mad, 250. 
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of villages, or public servants of other descriptions, whose actual 
condition had become changed to that of military rulers during 
those revolutions of power in the Deccan which had everywhere 
contributed to the usurpation of authority and in no part more than 
in the southern division of the Peninsula," In this connection it may 
be convenient to refer to the judgment in the case of .Varaguafy 
Lutchmee-davamah Vv. Veugama Naidoo (2) where the following 
passage occurs: “ A Polliam is explained in Wilson's Glossary 
to be a tract of country subject toa petty chieftain. In speaking of 
Poligars he describes them as having been originally petty chieftains, 
occupying usually tracts of hill or forest, subject to pay tribute and 
service to the paramount state, but seldom paying either, and more 
or less independent, but as having at present, since the subjugation 
of the country by the Fast India Company, subsided into peaceable 
landholders. This corresponds with the account read at the Bar 
from the Report of the Select Committee on the Affairs of India in 
r812. A Polliam is in the nature of a Raj; it may belong to an 
undivided family, but it is not the subject of partition, it can be held 
by only one member of the family at a time, who is styled the 
Poligar, the other members of the family being entitled to a main- 
tenance or allowance out of the estate." 

It is not disputed that the estate which is the subject of the 
present litigation was in its origin impartible. ‘The High Court con- 
firming the finding of the District Judge expressed the opinion that 
there could be “ no doubt that the Palayam was, up to 1755, held by 
one member of the family only not being subject to the ordinary 
rule of Hindu law." 

Between the year 1765 and the establishment of British rule in 
1801, the fortunes of the family were of a very varied charac- 
ter. Throughout these troublous times, in turmoil or warfare, 
sometimes successful rebels, sometimes outcastes or exiles, the 
Poligars of Udayarpalayam maintained or asserted their claim to 
the possession of their ancestral estate. The first act of the British 
Government after the cession of the Carnatic was to issue a procla- 
mation addressed to the Zemindars, Jaigeerdars, Poligars, and inhabi- 
tants of the Carnatic, inviting them “ to a ready and cheerful 
obedience to the authority of the Company, in a confident assurance 
of enjoying under the protection of public and defined laws every 
just and ascertained civil right, with a free exercise of the religious 
institutions and domestic usages of their ancestors." 

In a Government Order of the 17th July 1802, after referring to a 

(D) (1881) I, L. R. 4 Mad. 25o. (2 (1861) 9 M. I. A. 66 at 85. 
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report of the Collector of Trichinopoly on the Poligars of that Province, 
it is stated that having regard to the acts of sovereign authority which 
had been exercised by the late Nabob in the frequent resumption of the 
lands of the Poligars, no claim could be established by them, supported 
either by long possession or prescriptive right, and that, while ad- 
mitting the injustice of the Nabob's acts, it resulted that the expecta- 
tions that might have been formsd by the Poligars must have been 
raised on the foundation of the lenity and mo.leration of the British 
Government. At the same time they expressed their intention of 
adhering to the principles set forth in the Proclamation of December 
1801. Then followed a long period during which the Government were 
apparently collecting information and considering the best mode of 
settling the Province consistently with their declared intentions. 
During this period of suspense the Poligars, including the Poligar 
of Udayarpalayam, received an allowance of 1o per cent. on the net 
revenue of their respective Palayams, calculated from the day the Carna- 
tic was ceded to the Company. ‘The Poligars themselves were taken 
into counsel by the Government, or at any rate directions were given 
that their views on the.proposed arrangements should be ascertained. 

It appears from an extract from the proceedings of the Board of 
Revenue of the 12th of May 1814 that the Poligars had been given 
to understand that it was intended to restore them to the manage- 
ment of their Palayams under a new arrangement of the conditions 
by which they formerly held them. The Board, however, observed 
that on further reflection they were induced to consider that the res- 
toration of the Poligars to the management of their Palayams would 
be impolitic for many reasons, the principal of which were the 
known incapacity of the Poligars to manage such extensive tracts of 
country, and the confusion, ruin, and distress in which their failure 
would involve, not only the Poligars themselves, but inhabitants and' 
ryots of the Palayams. With the view therefore of effecting a 
more judicious arrangement without departing from the intention 
communicated to them as above mentioned in as far as immediate 
interests of the Poligars were connected with that intention, the Board 
intimated that they would be inclined to recommend the Govern- 
ment to grant to each Poligar such a number of villages as on an 
average would be equivalent to the benefit expected to be derived 
under the Zemindari tenure. 

It was ultimately determined that the villages to be granted to the 
Poligars should be made over on Zemindari tenure, being a small 
Jumma in preference to that of Jaigheer, as contemplated ‘by the 
Government in 1814, in order that the character and rights of the 
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Poligars might be better defined by a Sannud-i-Milkeat [stimrar. 

Accordingly, on the 23rd December 1817, a Sannud in common 
form was granted to Rengappa, the poligar of Udayarpalayam 
conferring upon him the right of a Zamindar under Regulation 
XXV of 1802, in 65 villages named in the Sannud. The Sannud 
was expressed to be granted in lieu of all former privileges. It 
déclared that the grantee continuing to perform the specified 


stipulations, and to perform the duties of allegiance to the British . 


Government, its laws and regulations, was thereby authorised and 
empowered to hold in perpetuity to his heirs, successors, and assigns 
at the permanent assessment therein named, the Zamindari of 
Udayarpalayam. 

It only remains to notice that from the date of the grant of the 
Sannud to the present time the Zamindari has uniformly been 
enjoyed as an impartible estate. 

In these circumstances the Court of appeal has held, and their 
Lordships think rightly that the estate is impartible, and descendible 
according to the rules of primogeniture. 

There are two propositions which appear to their Lordships to 
be well established and to be decisive on the point. 

In the first place it is clear, as observed by Sir Richard Couch, 
in the case of Srimantu Raja Farlagadda Mallikarjuna v. Sri- 
maníu Raja Farlagadda Durga (1), that “the question whether an 
estate is subject to the ordinary Hindu law of succession, or descends 
according to the rule of primogeniture must be decided in each 
case according to the evidence given in it.” And secondly, it must 
be taken to be settled that the acceptance of a sannud in common 
form under Regulation XXV of 1802 does not of itself and apart 
from other circumstances avail to alter the succession to an hereditary 
estate. 

The Zamindari of Udayarpalayam represents the ancient 
palayam of Udayar, and although for political reasons the estate 
has been circumscribed in extent, it is clear that it was granted and 
accepted as equivalent in value to the ancient palayam. On the 
cession of thé Carnatic the British Government assured the Poligars, 
of whom the Poligar of Udayar was one, that they would enjoy 
every just and ascertained civil right with a free exercise of the 
religious institutions and domestic usages of their ancestors. To 
this assurance the Government over and over again expressed a 
determination to adhere, although they deliberated long, and recon- 
sidered their views more than?once, as to the percise arrrange- 

(1) (1890) 17 I. A. 134 at 144. 
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ments to be made for the settlement of the country and the restora- 
tion of the Poligars. Their Lordships will humbly advise His 
Majesty that these appeals ought to be dismissed. 


The appellants in the first ten appeals will pay the costs of those 
appeals. ‘The costs of the last appeal will be borne by the appel- 
lant therein and those costs will be set off against the costs of the 


other appeals. 


3I. K, M. Appeals dismissed. 





Present: Lord Davey, Sir Andrew Scoble and Sir Arthur Wilson. 
MOOLLA CASSIM 


v. 
MOOLLA ABDUL RAHIM AND OTHERS. 


[ON APPEAL FROM THE CHIEF Court or Lower BURMA. ] 


Mahomedan Law-—Succession--Grandchildren by predeceased son—Evi- 
dence Act (1 of 1872), Sec. 108—Presumption of death of missing person— 
Onus—Missing heir, reservation of share of, upon partition. 


Under the Mahomedan Law if any of the children of a man die before 
the opening of the succession to his estate, leaving children behind, these 
grandchildren are entirely excluded from the inheritance by their uncles and 
aunts, 

A, the son of H, a Mahomedan, disappeared as a mendicant in 1870, and 
was not shown to have been either seen or heard of since then; H died in 
1884: a claim was set up by C, the son of A to share in the estate of H; 
it was held that under Sec. 108 of the Evidence Act, the onus was upon 
C to prove that his father A had survived his grand-father H. 

It was held further, that this oss, was not discharged by proof that in 
an arbitration award made in 1888, a share had been set apart for A, because 
this was consistent with the principle of Mahomedan Law, that a share ought 
to be reserved for a missing heir. 


Appeal by the Plaintiff. 

Suit for possession. 

The material facts appear from the judgment of their Lordships 
The judgment of their Lordships was delivered by 


Sir Andrew Scoble.—Moolla Hashim, a wealthy Mahomedan 
resident at Rangoon, on the 13th of May 1878 executed a will by 


-which (infer alia) he bequeathed certain property to his eldest son 


Moolla Ahmed and his two chiHdren. After the death of Moolla 
Hashim, which occurred on the 27th of January 1884, while he was 


VoL. IL] PRIVY COUNCIL. 


on pilgrimage to Mecca, one of his widows, named Shareefa Bee, 
disputed the validity of the will, as not being in accordance with the 
Mahomedan Law, and it was ulimately referred to one Moolla Ismail 
as arbitrator, to divide the property among those whom he should 
find entitled to share in it. He made his award on the 21st February 
1888, and in it be included Moolla Ahmed and his children among 


“the heirs and legatees " among whom the estate of the deceased RUNG 


was to be distributed. 

It is a well-known principle of Mahomedan law that if any of 
the children of a man die before the opening of the succession 
to his estate, leaving children behind, these grandchildren are 
entirely excluded from the inheritance by their uncles and 
aunts. In the present case, Moolla Cassim, the only son of 
Moolla Ahmed, claims a share in his grandfather’s estate, in right of 
his father, under Moolla Ismail’s award. In his plaint he states 
that he “is informed and verily believes that the said Moolla Ahmed 
left Rangoon in or about the year 1870 as a mendicant or fakir, and 
has not since that date returned to Rangoon’; that he last heard 
of him in or about the year 1886 or 1887, when he was reported to 
be in Bangkok, Siam; that he has not since been heard of, “and, 
according to the presumption of law, his death took place about 
1894." The defendants are the surviving executors and heirs of 
Moolla Hashim, or the legal representatives of such of them as 
have died since his death, and they allege in their written statement 
that Moolla Ahmed “ has never been heard of since his disappearance 
in the year 1870," and they submit to the judgment of the Court 
whether he may “ now be considered as dead.” 

Both Courts in Burma held that the plaintiff had failed to prove 
that Moolla Ahmed had been either seen or heard of after 1870, 
and that under the provisions of section 108 of the Indian Evi- 
dence Act, 1872, the burden was on him to establish that his father 
had survived his own father Moolla Hashim. They accordingly 
dismissed the suit with costs. These concurrent findings would 
ordinarily have sufficed to dispose of this appeal, but it was argued 
before their Lordships that the Courts below had failed to give 
proper effect to the circumstances of the reference to Moolla Ismail, 
and to the terms of his award, both of which, it was said, postulated 
that Moolla Ahmed was alive at the date of those transactions, and 
that he had therefore survived his father. The first observation that 
their Lordships have to make upon this contention is that the arbi- 
trator was not called as a witness, though living at Mandalay, nor 
was he examined upon commission; secondly, that the agreement 
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of reference has not been produced, and there is nothing to show 
that Moolla Ahmed was a party to it; and in the third place, there 
is nothing in the terms of the award that can properly be construed 
as evidence that Moolla Ahmed was alive when the award was 
made. It is true that the award states that “the deceased left six 
sons and five daughters”, but it would be unwarrantable to treat 
an uncorroborated statement of this kind as proof that the arbirator 
had satisfied himself that all Moolla Hashim's children were still 
living. It is true also that the arbitrator in his award reserved a 
share for Moolla Ahmed and his children, but this is quite intelli- 
gible on the ground that, according to Mahomedan law, a share ought 
to be reserved for a missing heir. Their Lordshipes agree with 
the Chief Court in the opinion that “the effect of the award was 
to recognise that Moolla Ahmed was missing, and to set aside his 
share until he should be found, or be proved or declared by com- 
petent authority to be dead"; and their Lordships are, with the Chief 
Court, unable to see how the proceedings in the arbitration “can 
be regarded as an admission on the part of the other heirs, or as a 


finding by the arbitrator, that Moolla Ahmed was then alive." 


Their Lordships will humbly advise His Majesty that this appeal 
ought to be dismissed and the judgment of the Chief Court con- 
firmed. The appellant must pay the costs of the appeal, inclu- 
ding the costs of the appellant’s petition for leave to file addi- 
tional evidence. EU 


M. K. M. l Appeal dismissed. 


Present: Zord Davey, Sir Andrew Scoble, and Sir Arthur 
Wilson. 


BASANTA KUMARI DEBI 


. KAMIKSHYA KUMARI DEBI. 
[Ox APPEAL FROM THE HIGH COURT AT CALCUTTA.] 


Deed of gift, construction of —Estate of inheritance—Life estate with remain- 
der over—Stridhan, ayautuka—Mesne profits. 


C, a Hindu, executed a deed of gift in favor of his sister D, by which he 
gave hera Zemindari for her maintenance, and, after laying down that she 


was to get her name registered and enjoy possession during her life-time, 
provided as follows :— 


“On your death, your husband, sons, grandsons and other heirs in succession 
will continue to enjoy and possess. The power to dispose of by gift or sale 
will successivly vest in your husband, sons, grandsons and others, ^ - 


. VOL. IL] PRIVY COUNCIL. 


Held: that the effect of the deed was not to confer upon D a life-estate, 
with remainder to her husband, but it conferred upon her an heritable estate, 
so as to make the property her Ayantuka Stridhan to which her unmarried 
daughter was entitled to succeed . on her death in preference to her husband. 

Held further: That though some of the heirs were named, they were to 
succeed as heirs, and the enumeration must be taken to be an inaccurate one 
and in wrong order. 

Held further: that when a person who was the natural guardian of an 
infant got his name registered by an untrue representation that he and not 
the infant was entitled to the estate, his possession must be taken to have 
been adverse to that of the infant, and the latter, upon attaining majority, is 
entitled to mesne profits from the date of the registration of name and not 
merely for three years preceding the suit. 


Appeal by the Defendant. ١ 
Suit for possession and mesne profits. 


This was an appeal against the decision of the High Court at 
Calcutta (Ameer Ali and Brett JJ.) dated the 1st August, 1900. The 
material facts appear from the judgment of their Lordships. 


Their Lordships' judgment was delivered by 


Lord Davey.—The principal question in this appeal is whether 
the Courts below have put a right construction on a few words in a 
document called a danpafra, bearing a native date corresponding to 
the 14th July 1863, executed by one Chunder Nath Surma Bishi, in 
favour of his younger sister, Srimati Doorga Soondari Debi: 
By that document Chunder Nath Surma Bishi declared that he did, 
of his own free will, make a gift to Soondari Debi of an 
eight annas share of a Mouza called Briboaliah for her maintenance. 
‘The document contains the following words :—-you shall annually 
pay. Rs. 36-11-4-2, the annual Government revenue of the said 
moiety, to the Collectorate of Rajshahye. and get your name -regis- 
‘tered to the extent of the said amount of Government revenue, and 
enjoy possession during your life-time. On your death, your 
husband, sons, gransons, and other heirs in succession, will con- 
tinue to enjoy and possess. The power to dispose of by gift or 
sale will successively vest in your husband, sons, grandsons, and 
others.” 


At the date of the deed of gift Soondari Debi was married to 
one Doorga Das Khan. She remained in possession of the property 
until her death, which took place on the 31st May 1879. She left 
her surviving her husband and one unmarried daughter, the ori- 
ginal respondent Kamikshya Kumari Debi, who was then a minor. 
Upon the death of Soondari Debi, Doorga Das Khan took posses- 


239 


Civil 


د 


1905 


— M" 


Basanta Kumari 
Debi 


T, 
Kamikshya Kumari 
Debi. 





240 


CiviL 


يمسي دصي وي يو 


1905 


Basanta Kumari 


Debi 





v. 
Kamikshya Kumari 
Debi. 





Lord Davey. 





THE CALCUTTA LAW JOURNAL. [Vor. II. 


sion of the property and applied to be registered as owner of the 
property. On the 27th May 1880 an order was made directing 
registration in the name of Doorga Das Khan in lieu of the name 
of Soondari Debi. In his petition for mutation of names Doorga 
Das Khan falsely stated that his wife had died childless. 


The question is, whether the deed conferred an heritable estgte 
on Soondari Debi, or only a life estate with remainder to her 
husband. “The property having been given to Soondari Debi when 
married, became what is called her “ Ayautuka Sfridhan” and it 
is not disputed that there being no son of Soondari Debi, the ori- 
ginal respondent as her only unmarried daughter, was entitled to 
succced to the property as her sole heiress if she had an heritable 
estate. Her husband would only be entitled to succeed as heir in 
default of issue and certain other relatives. Doorga Das Khan re- 
tained possession of the property until his death, which took place 
on the 23rd February 1893. The appellant was his widow, and sole 
heiress and executrix of his will, and on his death she took posses. 
sion of the property. 


On the 22nd January 1897 the original respondent commenced 
the present suit against the appellant in the Court of the Subordinate 
judge of Pubna and Bogra for recovery of the property in suit and 
mesne profits from the death of her mother. By her written state- 
ment the appellant alleged that the original respondent had wrongly 
stated the date on which she attained her majority and that the suit 
was barred by limitation, and also raised the question of construction 
of the dead of gift. 


The Subordinate Judge decided the issue as to the date of the 
original respondent's birth in her favour, and consequently held that 
the suit was not barred by limitation. He also held that an heritable 
estate was conveyed to Soondari Debi by the deed of gift. By his 
decree dated the 3oth June 1898 it was ordered that the original res- 
pondent should get possession of eight annas of Mouzah Briboaliah 
on ejectment of the appellant therefrom, with costs of suit, and that 
the appellant should pay to the original respondent mesne profits 
from the time of the death of Soondari Debi. The appellant ap- 
pealed to the High Court. The learned Judges in that Court 
affirmed the finding of the Subordinate Judge as to the date of the 
original respondent's birth, and his decision on the construction of 
the deed of gift. And by the decree of the High Court dated the 


ist August rgoo (from which this Appeal is brought) the appeal was 
dismissed with costs. 


VoL, 11. PRIVY COUNCIL, 


There being therefore, concurrent judgments on the question 
of fact, it was not contendel before their Lordships that the suit 
was barred by limitation. Their Lordships have no difficulty in 
affirming the decision of both Courts below on the question of con- 
struction also. They are of opinion that Soondari Debi took an 
heritable estate. The words “on your death your husband, sons, 
gtandsons, and other heirs in succession will continue to enjoy and 
possess " are sufficient to show that the heirs were to succeed as such 
notwithstanding that those who would take as heirs are named in 
wrong order, or (in other words) there is an inaccurate enumeration of 
them. And the words that immediately follow confirm this 
construction. 


With regard to the mesne profits the learned counsel for the 
appellant suggested that they should be confined to three years before 
suit. But having regard to the fact that Doorga Dass Khan was the 
original respondents’ natural guardian, and that he only obtained a 
possession which was apparently advers2 to her by an untrue re- 
presentation in his petition for mutation of names, their Lordships 
think ‘the decree is quite right. It should be mentioned that the 
original respondent died during the pendency of the appeal, and the 
present respondents have been placed on the record in her stead. 

Their Lordships will therefore humbly advise His Majesty that this 
appeal be dismisseil. The appellant will pay the costs of it. 


M. K. M. Appeal dismissed. 


FULL BENCH. 


Before Sir Francis W. Maclean, K. C. I. E., Chief Justice, Mr. 
Fustice Ghose, Mr. Justice Rampini, Mr. Justice Pratt and 
Mr. Fustice Henderson. 


SUKH LAL SHEIKH 


qv. 


TARA CHAND TA * 


Criminal Procedure Code (Act V of 1898) Sec, 145 Cl. 3.—Nofice on 
spot, omission to issue—¥urisdiction—Irregularity—Charter Act (24 & 25 
Vict, C. rog) See. 15—Superintendence, po ver of, when and how to be exer- 
cised—Sec. 145 cl. 4 “then,” meaning of. 


* Reference to Full Bench in Cr. Revn. No. 558 of 1905, against 
the order of W. Prentice Esq. Sub-Divisional Magistrate of Meherpur, dated 
31st March, 1905. 
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The provision as to publication of the order mentioned in Subsec. 3 
of Sec. 145 C. Cr. P. is directory and a matter of procedure only and 
omission to comply with it does not destroy the jurisdiction of the 
Court which arises as soon as the provisions of subsection r of the section 
have been complied with, 

The object of publishing a notice on the subject of dispute is to 
reach all persons interested therein and unless it be shewn that some one 
interested has been materially prejudiced by the omission to serve the 


notice, the High Court ought not to interfere under Sec. 15 of the Charter 
Act. ۰ 


The omission to publish a notice under Sec. 145 cl. 3, C. Cr. P. at 
some conspicuous place at or near the subject of dispute is 'not an. ille. 
gality which deprives the Magistrate of his jurisdiction. 

The power of superintendence which the High Court possesses under 
Sec. 15 of the Charter Act vests in it a power somewhat analogous to 
that of the King's Bench Division in the Supreme Court in England to 
interfere by Mandamus. Such power of interference is discretionary and 
ought, in relation to cases under Sec. 145 C. Cr. P. to be exercised 
with every caution. If the Subordinate Court has proceeded with irre- 
gularity, the High Court will not interfere unless some one ‘has been 
materially prejudiced thereby; if however, the Subordinate Court has 
acted without jurisdiction, the High Court will interfere, 


The term ‘then’ in Subsec. 4, Sec. 145 C. Cr. P. has reference only to 
the time or order of the Magistrate's proceedings, i 


Fanu Manjhi v. Maniruddin (1), Solemollah v, Ishan Chandra (2), Hari 
Kissen v. Kasi Prosad (3) over-ruled. 


Rule obtained by the Second party. 
Proceedings under Sec. 145 C. Cr. P. 


The facts will appear from the order of Reference. 
. The Rule came on for hearing before Rampini and Mookerjee 
JJ. who referred the case to a Full Bench by the following 


ORDER OF REFERENCE. 


This is a Rule calling upon the District Magistrate of Nadia 
and on the first party to a proceeding under Sec. 145 of the 
Criminal Procedure Code to show cause why the order of the 
Magistrate made under that section against the petitioners who 
were the second party to the proceedings in the Court ‘below, should 
not be set aside’ on two grounds, namely first, that no notice was 
published on the land in dispute as required by subsection '(3) 
of Sec. 145, and secondly, that the Police report does not de- 
finitely state that there was a likelihood of a breach of the peace. 


(1) (1904) 8 C. W. N. (2) (1905) 9 C. W. N. 909. 
(3) on "Cr, Revn. No. 472 of 1905. 


Vor. IL] i HIGH COURT. 


Under Sec. 435, Cl. (3) of the Criminal Procedure Code, a 
proceeding under Ch. XII. which treats of disputes as to immove- 
able property and contains Sec. 145, is not a proceeding within 
the meaning of that section, and consequently, this Court has 
no jurisdiction, in the exercise of its revisional powers, to interfere 
with the order of the Court below. But it has been: held in a 
seties of decisions of this Court that this does not affect the 
jurisdiction of the High Court to interfere under the powers of 
general superintendence vested in it by Sec. 15 of Stat. 24 & 25 
Vict. C. 104; these ‘cases, however, lay down that this Court should 
not ordinarily interfere under the Charter, unless it is found that 
the Magistrate taking proceedings under Ch. XII has acted without 
jurisdiction; See Hurbullubh v. Luchmeswar (1), Doulat Koer v. 
Rameswart (2), Laldhari v. Sukdeo (3). The same view has been 
taker by the Bombay High Court in Jn re Pandurang (4) and 
by the Allahabad High Court in Jn re Nathu Mal (5) and Mahadeo 
v. Bisu (6), although in the latter case of Maharaj v. Har Charan 
(7) the learned Judges of that Court went so far as to hold that 
Sec. 15 of the Charter Act does not override Sec. 435 of the Code 
of Criminal Procedure, so as to enable the High Court in the 
exercise of its powers -of superintendence to interfere with an 
order passed by a Court having jurisdiction under Ch. XII of the 
Code, interference with .which in revision is excluded by Sec. 435, 
cl. (3). It is manifest;, however, that the cases which recognise the 
power of interference of the High Court under the Charter, limit the 
exercise of such power ordinarily: to cases in which the subordinate 
Court has acted without jurisdiction; and the same doctrine has 
been uniformly recognised in civil. cases in which it has been 
held that the: High Court will not ordinarily interfere under the 
Charter on the ground that. the judgment passed by a Court having 
jurisdiction is erroneons; see. Ze; Ram v. Harsukh (8) and the 
cases referred to-at p. 104; Jn re Lukhykant (9). ln determining 
the questions raised before us we must therefore in the first place 
examine whether the decision of the Magistrate which we are 
called upon to revise was made without jurisdiction. 


The first ground upon. which the validity of the order made 


under Sec. 145, is challenged is that no notice was published 
on the land in dispute as required by cl. (3) of the section; 


(1) (1898) I, L.R. 26 Calc. 188. (5) (1902) I. L, R. 24 All. 315. 
2) (1899) I. L. R. 26 Calc. 626. (6) (1903) I. L. R. 25 All. 537. 

) goo) I. L. R. 27 Calc. 892. (7) 875) I, L. R. 26 All. 144. 
(4) en 00) I. L. R. 24 Bom. 527 (S) Me 75) 1. L. R. 1 All. 101, 


(9) (1875) 1. L. R, 1 Cale, 180 
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and it is argued by the learned vakil for the petitioner on the 
authority of the case of Janu Manjhi v. Maniruddin (1) that the 
provisions of this clause are of a mandatory character and that the 
failure to publish: a copy of the order in accordance with these 
provisions affects the jurisdiction of the Court below. It must be 
conceded that the case relied upon lends support to the contention 
advanced on behalf of the petitioner; but, if the learned Judges 
intended to lay it down as an inflexible rule of law that the 
failure to publish the notice contemplated by cl (3) of Sec. 145 
destroys the jurisdiction of the: Magistrate and nullifies the subse- 
quent proceedings, we are unable to assent to this view. Any such 
general proposition does not, in our opinion, sufficiently distinguish 
between the notion of the jurisdiction of a Court and the mode in 
which ‘such jurisdiction is to be exercised. The extent to which 
the restraints attaching to the mode of the exercise of the jurisdic- 
tion of a Court should be included in the conception of the jurisdic- 
tion itself, is a question of some nicety upon which there has been 
considerable diflerence of judical opinion. Jurisdiction may be 
defined to be the power of a Court to hear and determine a cause, 
to adjudicate or exercise any judicial power in relation to it. 
Such jurisdiction naturally divides itself under three broad heads, 
namely, (1) with reference to the subject matter, (2) the parties and 
(3) the particular question which calls for decision. A Court cannot 
adjudicate upon a subject matter which does not fall within its 
province as defined or limited by law; this jurisdiction may be re- 
garded to be essential, for jurisdiction over the subject matter is a 
condition precedent to the acquisition of authority over the parties; 
and if a Court has no jurisdiction over the subject matter of the 
controversy, consent of the parties cannot confer such jurisdiction, 
and a judgment made without jurisdiction in sucha case is absolute- 
ly null and void; it may be set aside by review or appeal or its 
nullity may be established when it is sought to be relied upon in 
some other proceeding. As regards jurisdiction in relation to per- 
sons, 2 Court cannot act upon persons who are not legally before it, 
upon one who is not a party to the litigation, upon a petitioner who 
has not invoked the exercise of its powers or upon a defendant who 
has never been notified of the proceedings; but jurisdiction in re- 
lation to a person, is not essential in the same sense as jurisdiction 
in relation to the subject matter, because defect of such jurisdiction 
may be waived. As regards jurisdiction in relation to the particular 
question which a Court assumes jurisdiction to decide, it can pass 


(1) (1904) 8 C. W. N. 590. 


Vor. II.] HIGH COURT. 


judgment only upon a matter which has been submitted to its deter- 
mination and which, under the statute, it has authority to decide; 
for instance, if it has authority to decide a question of possession 
only, it cannot decide a question of litle. Questions of jurisdiction 
may consequently arise in one of three ways, that is, either in rela- 
tion to the subject matter or in relation to the parties or in relation to 
the question submitted for the decision of the Court. Another 
class of questions may, however, arise, namely, whether a Court in 
the exercise of the jurisdiction which it possesses, has acted accord- 
inz to the mode prescribed by the Statute. If such a question is 
raised, it relates obviously not to the existence of the jurisdiction, 
but to the exercise of it in an irregular or an illegal manner. We 
ar» not prepared to accept the view that a non-compliance with every 
rule of procedure destroys the jurisdiction of the Court. Such non- 
compliance may in some cases amount to nothing more than an 
irregularity and consequently be insufficient to invalidate the pro- 
ceedings, until it is shown that any party had been prejudiced by 
reason thereof. In other cases, such non-compliance may amount 
to an illegality and thus destroy the validity of the whole proceed. 
ings. As illustrations of the former class, reference may be made to 
the decisions of the Judicial Committee in the cases of Zassaduk v. 
Ahmad Husain (1), and Afalkarjun v. Narhari (2). In the first of 
these cases, it was held that a sale held in contravention of the ex- 
press provisions of Sec. 290 of the Civil Procedure Code which 
provides that no sale shull take place until after the expiration of at 
least 30 days from the service of sale proclamation, was not 
void by reason of illegality, but was at most an irregular sale, liable 
to be set aside on the grounds specified in the Code. In the second 
case, it was held that if an execution proceeding is carried on in 
contravention of the provisions of Sec. 248 of the Civil Procedure 
Coda which provides that the Court shall issue a notice to 
the party against whom execution is applied- for, if he is the legal 
representative of a party to the suit in which the decree was made, 
such proceeding cannot be regarded as a nullity because the Court 
hid no jurisdiction to proceed in the manner it did, but is at most 
an irregular proceeding liable to be set aside on the grounds defined 
in the Code. As an illustration of the second class of cases in 
which it has been held that non-compliance with the procedure laid 
dowa in the Code, amounts to an illegality sufficient to invalidate the 
proceedings, reference may be made to the decision of the Judicial 


(1) (1893) L. R. 20 I. A. 176 ; (2) (1900) L. R. 27 I. A. a16; 
» TL, R. ar Calc. 66. I. L. R. a5 Bom. 337. 
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Committee in the case of Subramania [yer v. King Emperor (1), in 
which their Lordships held that where a trial has been conducted in 
contravention of the provisions of. Sec. 234 of the Criminal Pro- 
cedure Code, such a trial is plainly prohibited and illegal; their. 
Lordships pointed out the distinction between a mere irregularity 
and an illegality, and observed that when the Code positively enacts 
that a trial shall not take place in a particular mode, the contravert- 
tion of the Statute cannot fall within the description of an irregularity. 
The question therefore arises, when it is alleged that there has been 
a non-compliance with the strict rules of procedure in any particular 
case, whether such non-compliance amounts to an irregularity or to 
an illegality. Now section 145 of the Criminal Procedure Code, 
after providing in clause (1), how the initial order is to be drawn up 
and what it is to contain, lays down in clause (3), that a copy of the 
order shall be served upon such person or persons as the Magis- 
trate may direct and at least one copy shall be published by being 
affixed to some conspicuous place at or near the subject.of dispute. 
This is followed by clause (4) which lays down that the Magistrate 
shall //e» enquire into the question of possession of the subject 
matter of the dispute. Weare unable to hold that the non-publica- 
tion of the orderat or near the subject of dispute, destroys the juris- 
diction of-the Magistrate to hold an enquiry into the. question ‘of 
possession. The object of the publication of the order in the manner. 
described: is, as is stated in the cases of Arishna Kamini v: Abbul. 
Fubbar (2) and Solemollah v. Ishan Chandra (3), to serve as a; 
general notice to all persons interested in the subject of dispute ;. 


ih other words, the intention of the Legislature appears to have béen ` 


that not only should there be a service of the order upon such persón 
or persons as the Magistrate may direct, that is, such parties as' - 
appear to the Magistrate to be concerned in the dispute, but that 
there should be a general publication of the order, so as to bring 
the proceedings to the moótice of all persons interested in the property 
in dispute. We are unable to hold that if this latter notice is not 
published, the omission amounts to anything more than an irregu- 
larity in the procedure. The learned vakil for the petitioner asked 
us to read clause (4) of Sec. 145, as if it provided that until the 


notices mentioned in clause (3) had been duly served and published, 
„the Magistrate shall not hold an enquiry into the question of pos- 


session. We cannot however put a construction upon the Code, 


"which is not justified either by its letter or by its spirit; nor are we- 


i (1) (1901) L. R. 18 I. A. 257; 1. L, R. 25 Mad. 61. NE 
(2) (1902) I. L. R. 30 Calc. 155 (191). (3) (1905) 9 C. W. N. 909. 


VoL. II] HIGH COURT. 


able, with all respect for the learned Judges who decided the cases of 


Solemollah v. Ishan Chandra (1) and Hari Kissen v. Kashi Prosad (a). 


to adopt the view that the publication of the notice on the land 
under clause (3) is a condition-precedent to the holding of an en- 
quiry under clause (4), and that such non-publication takes away the 
jurisdiction of the Court. In our opinion the non-publication of the 
order at or near the subject matter of the dispute is an irregularity 
by reason of which this Court may be invited to set aside the pro- 
ceedings only if.it is shown, that any party had been prejudiced 
thereby. In the case before us, the initial order was - served upon 
both the parties in the manner prescribed by the Code, but it was 
not published upon or near the subject of dispute. The parties 
appeared before the Magistrate, took no objection to the regularity, 
of the. proceedings and adduced a mass of evidence upon the ques- 
tion of their respective possession of the land in dispute.. The 
Magistrate has determined upon such evidence that the first party is 
in possession and has made the usual order under clause (6) of 
Sec. 145 in his favour. The second party against whom this order 
has been made now appears before this Court and invites us to set 
aside the whole ot the proceedings on the ground that the initial 
order was not published on the land in accordance with Sec. 145, 
clause (3). Itis not suggested that there are any. third parties in- 
terested in the land who might have appeared before the Magistrate, 
if the order had been so published ; nor is it suggested that either 
of the parties to the proceedings has been prejudiced in the remo- 
test degree by the non-publication of the order. But the validity of 
the proceedings is broadly challenged on the ground that the  non- 
publication of the order on the land took away the jurisdiction of 
the Magistrate to enquire into the question’ of possession, and to 
make any order under Sec. 145. For the reasons we have fully stated 
before, we are unable to treat their contention as well founded. It 
is admitted that the property in dispute is situated within the local 
jurisdiction of the Magistrate; it is also conceded that the initial 
order was duly notified to the parties who were intended- to be affec- 
ted by the proceedings ; and, it is not questioned that the Magistrate 
was competent to initiate and carry on proceedings under Sec. 145, 
Cr. P. C.; all the elements necessary to give him jurisdiction to make 
an order under cl. 6 of that section consequently, existed ; it is 
difficult to. see how or when he lost the jurisdiction which he un- 
doubtedly possessed. It can at most be suggested that there was 
an irregular exercise of his jurisdiction ; and if by reason of the 

(1) (1905) و‎ C. W. N. gog. (2) Cr. Revn. No. 472 of 1905. Unreported. 
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omission to publish on the land the order under clause (3) of Sec. 
145, any person had been deprived of an opportunity of being heard 
in the proceedings, it would have been an irregularity for which the 
proceedinzs might be set aside by this Court ; this view is in accord- 
ance with that taken in the case Jz re Pundurang (1) In any event 
no reason has been advanced why this Court should exercise its 
extraordinary power of interference under the Charter to set asitle 
the order of the Magistrate upon a ground which was not taken in 
the Court of first instance, and for an omission which has in no way 
prejudiced the petitioner. We are satisfied that such interference 
is neither invited nor required in the interests of justice. 


The second ground upon which we are invited to set aside the 
order of the Court below is that the Police report upon which the 
initial order of the Magistrate was founded does not definitely state 
that there was a likelihood of the breach of the peace, and in support 
of this argument, reliance is placed upon the cases of Aali Kishen v. 
Anund Chunder (2) and Faun marijhi v. Maniruddin (3). It appears 
to us, however, that there is no substance in this contention, for in 
our opinion the Police report taken as a whole does show that there 
was a likelihood of the breach of the peace. 


The result, therefore, is that in our opinion neither of the two 
grounds upon which the propriety of the order of the Magistrate 
is questioned, can be successfully maintained and that this Rule 
should be discharged. 


The only question on which we feel any doubt is whether we can 
discharge this Rule ourselves, or whether in view of the decision 
in the cases of Fann Manjhi v. Maniruddin (3) Solemollah v. Ishan 
Chundra (4) and Hari Kissen v. Kast Prasad (5) and Rule No. 1, 
Chap. V ofthe Rules of this Court, we should refer the question 
of the correctness of the decision in these cases to a Full Bench. 


'The Rule with which we are now dealing has been issued under 
Sec. 15 of the Charter, not under the Code of Criminal Procedure. 
Still we are of opinion that Rule r of Ch. V. of the Rules of Court 
includes a point of law arising in a case in which we are exercising 
our jurisdiction under the Charter. 


We therefore consider it advisable to refer this case to a Full 
Bench and the question we would propound for their decision is :—. 
Whether the omission to publish a notice under Sec. 145 cl (3) Cr. 

(1) (1900) I. L. R. 24 Bom. 527. (3) (1904) 8 C. W. N. 590. 


(2) (1896) I. L. R. 23 Calc. 557. (4) (1905) C. W. N. 
(5) (1905) Cr. Rev. No, 472 of 1905. 


VoL. II.] HIGH COURT. 


P. C. at some conspicuous place at or near the subject of dispute 
is an illegality which deprives the Magistrate of jurisdiction. 
The case was then argued before the Full Bench. 


. Babu Dasarathi Sanyal (with him Babu Atulya Charan 
Bose for Babu Prasanna Gopal Roy for the  Petitioner.— 
Question is whether direction to publish notice under Cl. (3) 
of Sec. 145. Cr. P. Code is mandatory. Intention of the 
Legislature is to be gathered from all the subsections read 
together. If conditions are prescribed by the Legislature, 
they must be complied with, if not, the proceedings become 
bad in law. This. is clear from the use of the words “he 
shall shen efc.” “ He shall zken © means, then and then only. See the 
case of JVusserwanjee v. Meer Afynoodeen (1). Before 1898 the 
clause about notice was not in the Code, In the earlier Codes of 
1861 and 1872, Secs. 318 in the former and 530 in the latter, the 
word /Zes did not occur. It was first introduced into the Code of 
1882, but there was nothing about notice as there is in Cl. (3) ot 
the present Code. The reason being that the order was binding 


upon the whole world. All parties were to be informed. Intentions . 


of the Legislature are not mere formalities. ‘The word /Aex shows 
that the preceding clauses are conditions precedent. See Solemollah 
v. shan Chandra (2). ‘The Charter, Sec. 15, confers greater powers 
than Sec. 622. C. P. C., not limited merely to questions of juris- 
diction. See Krishna Kamini v. Abdul ZF ubbar. (3). After a procee- 
ding is drawn up no other parties can come in. See Krishna 
Kamini (3). 


[Ghose J.—But if parties are added subsequently, will it be 


necessary to draw up a fresh proceeding ?] 
No, My Lord. The Full Bench case in 6 C. W. N. says it will 


not be neeessary. 
[Maclean, C. J.—Look at Cl. (5) of Sec. 145. “The order of 
the Magistrate shall be final." 


Order there means the initial order in Sub-Sec. (1). Cl (5) 
shows the wisdom of the other clauses. 


There are numerous cases where the High Court under its power 
under the Charter set aside orders purported to be made under Sec. 
144, Cr. P. Code, which were beyond the scope of the section. See, 


(1) (1855 6 M. I. A. 134. (3) (1902) I. L. 
(3) (1905) 9 C. W. N. goo. GC.W.N. 


32 


R. 30 Calc. 155 ; 
737, (756) 
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Gopi Mohun v. Taramoni (1), Golam Mohamad v. Bhuban (3), 
Roop Lal v. David (3), Kharoo Lal v. Shyam Lal (4). 


The law says “shall” be published. This must be held to be 
mandatory, “Shall” is also used incl. (4). The contravention 
of any of the mandatory directions ought to be held to be sufficient 
to make the order bad, and the High Court ought to set such order 
aside under Sec. 15 of the Charter. For instances where orders 
were set aside by the High Court, on the grounds of (a) omission 
to draw up initial orders under cl. (1), see Sukru Dosadh v. Ram 
Pergash (5), Krishna Kamini v. Abdul Fubbar (6), (b) omission 
to take evidence, see Surya Kanta v. Hem Chunder (7), Manmath 
v. Baroda (8), (c) one party being debarred from adducing evidence 
see Kali Nath v. Abhoy (9), (d) omission to serve notice on the 
spot, cases exactly in point, see Janu Manjhi v. Maniruddin (10), 
Solemollah v. Ishan (11), (e) non-publication of notice under Reg. 
YIII of 1819 makes sale bad, see Maharajah of Burdwan v. Tara- 
sundari (12), Ahsanullah v. Haricharn (13). ‘The publication of 
the notice is an essential preliminary, omission of which makes 
the order of the Magistrate one without jurisdiction. Power of 
superintendence under Sec. 15 of the Charter exercised-even when 
622. C. P. Code., did not apply. See Civil Rule No. 2009 of 1903 
decided by the Chief Justice and Geidt. J. on the 24th July 19os. 


Babu Brajendra Nath Chatterjee for the Opposite Party.—The 
word “shall” may be used in a directory sense. Some of the cases 
are mentioned in the Order of Reference. '* Shall " is used in that sense 
in many other sections of the Code. See sections 364, 254, 255 (1), 
134, 492. As to the latter two sections, see Pardutty Charan v. Queen 
Empress (14), Abasee Begum v. Umda Khanum (15). The rule is 
where powers and privileges are conferred on a public officer or parties 
on certain conditions, then those conditions become essential preli- 
minaries to the exercise of the powers or the enjoyment of the privi- 
leges, but where public duty is imposed on certain conditions, then 
the conditions are directory only and non-compliance with them does 


- 


7 I) (1879) I. L. R. 5 Calc. 7 (8) (1904) I. L. R. 31 Calc. 685 
2) (1897) a C. W. N. 2 (9) (1903) 7 C. W. N. 705, 

(3, (1898) 2 C. W. N. 57a (10) (1904) 8 C. W. N. 590. 

(4) (1905) 1 C. L. T. 216 (218.19) (11) (1905) 9 C. W. N. gog. 

(5) (1902) I. L. R. 30 €. 443 (12) (1882) I. L. R. 9 Calc. 619. 

(6) (1902) 6 C. W. N. 737 (F. B) (13) (1892) I. L. R. 20 Calc. 89 (9o) 
(7) (1902) I L. R. 30 Calc. 508, 51 (14) (1888) I. L. R. 16 Calc. 9 (12) 

(15) (1882) I. L. R. 8 Calc. 724 (726). 


Vor. I] HIGH COURT. 


not make the performance of the duty null and void. See Maxwell, 
and Edition. pp. 452, 459, and Wilberforce on Statute Law, p. 209. 
The cases cited by the other side from I. L. R. 9. Calc., I. L. R. 20 
Calc., and 6 M. I. A. deal with powers conferred on certain condi- 
tions. But under Sec. 145, a public duty only is imposed upon the 
Magistrate, ozs. to prevent a breach of the peace and to protect 
the possession of a party about to be wrongfully dispossessed ; and 
the Statute lays down certain conditions in connection with the per- 
formance of the duty. 


Non-publication of a notice under cl. (3) is only an irregularity 
which is cured by Sec. 537 of the Code. The language of the 
clause shews that the sub-section casts a duty not on the Magis- 
trate but on a ministerial officer; it is a ministerial and not a 
judicial act. 


The word "then" does not make the preceding clause a condi- 
tion precedent. It only means an ordinary sequence of time, and 
nothing more. The word "then" is used in many other places in 
the Code in the same sense; see, Secs. 254, 255 (1) Cr. P. Code; 
also in Sec. 286, cl. (1) and (2) and in Sec. 309; see also sections 
422 and 423 (1) of the Code. If the Legislature intended to use the 
word “then” to make the preceding clause a condition precedent 
it would have used stronger and more appropriate words such as 
“then and then only” or “not till then." It is a rule of construction 
that matters should not be considered conditions precedent unless 
they are expressly declared to be so. See Thompson v. Harvey (1). 
The word “then” occurred in the Code of 1882 where cl. (3) did 
not exist. This shows that “then” refers to the filing of written 
statements and not to the publication of the order under cl. (3). 
Non-publication of the order under cl. (3) is an irregularity 
which does not affect jurisdiction. The jurisdiction of the Magis- 
trate depends upon two essentials, viz. (1) probability of a 
breach of the peace, (2) his satisfaction as to such probability. 
See Krishna Kamini v. Abdul Jabbar (2). 


[Guosr, J.—If the Magistrate takes no notice of sub-section (3), 
what then? ] 


[Rampinr, J.—That depends on whether the parties appear or not. 
“If the parties appear, it is not a question of jurisdiction.] 


(1) (1859) 4 H. N. 254 (262). 
(2) (1902) I. L. R. go Calc. 155; 6 C. W. N. 3. 
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. When a Magistrate acquires jurisdiction properly’ upon 
the two essentials being fulfilled, any omission of any .subse- 


quent step in the procedure cannot affect his jurisdiction. and 
make the order bad. 


Even if the omission is more than an irregularity, it is at best an 
illegality in the procedure which the High Court cannot revise. 
See Sec. 435. The power of the High Court cannot over-ride 
express’ provisions of law. Power of superintendence under the 
Charter must be exercised consistently with the Statutes made by the 
Legislature. See Sec. 38 of the Letters Patent for Bengal and the 
cases of Kureem v. Mokhoda(1) and Maharaj Tewari v. Haricharan (2). 
The power of the High Court under the Charter is discretionary 
and it is not bound to interfere in every case. See Sreemufiy Dassee 
v. Sreenibash (3). The High Court exercises the power only where 
there has been a failure of justice and where the party asking 
interference is not guilty of laches or blame. See Drobomoyee v. 
Bipin (4), Sreemutty Shoovankurry vx. Dwarka Nath (5). 
Here no one has been prejudiced. Petitioner did not raise this ob- 
jection before the Magistrate. If im this case the High Court inter- 
feres it will be not to prevent injustice but to prejudice and’ injure the 
cause of my ‘client.:: For if a fresh proceeding be instituted then 
my client’s dispossession-will be more than two months prior to the 
fresh’ proceeding, : and the-Magistrate will not maintain his "possession. 
“ The Advocate -General (The Hon’ble Mr. .O’Rinealy) for the 
Crown :—The High Courts power of superintendence under thé 
Charter, Sec. 15, is limited to cases of injustice. The petitioner 
did not raise the objection in the lower Court. He does not say 
either {n his petition or in his affidavit that he has been prejudiced, 


Interference in such a casé would not be superintendence under 
Sec. 15 of the Charter. ۰ ۰ 


Power of superintendence was first given to the Supreme Court 
by cl. ar of the Supreme Court Charter. The words are “ order 
and control” This power was exercised by means of writs of 
Mandamus. When *Sudder Court" was established, superin- 
lendence ceased, but it was revived when High Court was 
constituted, but the power was to be exercised on the same 
principles as it was exercised by the Supreme Court. Sec. 45 of 
the Specific Relief Act enumerates the mandatory powers, or powers 

(1) (1875) 23 W. R. 268. (3) (1869) 12 W. R. 74. 


(2 (1903) I. L. R. 26 All. 144 (146). (4) (1868) 10 W. R. 6. 
(5) (1876) a5 W. R. 344. 


VoL. IL] m HIGH COURT. 


of superintendence, and shews how those powers are to be exercised 
and their nature. It shews that the High Court can exercise its 
powers of superintendence only where there has been a denial of 
justice causing prejudice. Manifest injustice must be shown. I 
do not contend that the High Court's power of superintendence is 
limited only to those cases where the inferior Courts act without 
jurisdiction or refuse to exercise jurisdiction vested in them. The 
High Court can interfere under the Charter whenever the Subordinate 
Courts act with illegality or even material irregularity. But in every 
case it must be shown that denial of justice has taken place. See 
Girdhari v. Hurdeo (1), Nilmoni v. Taranath (2), Madhub Chunder 
v. Sham Chand (3). 


In Sec. 145, there is not a word about jurisdiction. As to powers 
of Magistrates to act and to pass orders under Sec. 145, Cr. P. Code, 
see Secs. 35 and 36 of the Code, and Schedule IL. cl, (7). Cl. (1) 
Of Sec. 145 does not- give jurisdiction; jurisdiction already exists 
by virtue of Sec. 36 and Sch. 111 of the Code. Sec. 145. Cr. P. 
Code has been’ extended to Calcutta and the other Presidency towns. 
Strict adherence to the clauses cannot be called matter of essentials 
which cannot be observed.in detail by Presidency Magistrates, 


The object of cl. (3) of Sec. 145 is to give notice to outsiders, 
persons on the spot not to.commit breach of the peace. This is 
clear from, cl, -(4) in which nothing is said of these outsiders: .. 

The test of illegality is express prohibition by the Legislature. 
See Subrahmania Avyar v. Kyng- Emperor (4). It was irregular not to 
affix the notice -but the affixing of notice is not to be connected with 
the governing idea of the section. The Legislature did not intend that 
no proceeding under Sec. 145 can go on without it. The argument 
based onthe word “ {hezr ” is not sound. The Magistrate may proceed 
with the case within 5 minutes of the publication of the notice under 
cl.-(3). There is nothing in: the’ section which lays down that the 
Magistrate shall wait for sometime after publication of the notice under 
‘cl. (3), before he can proceed with the enquiry under cl. (4). * Then’ 


refers to the time when the record is compieie, but it has nothing to 
do with cl. (3). 


The High Court has no appellate, no revisional jurisdiction, but 
it has the power under the Charter to see that there may be no 
denial ‘of justice. Even an order without jurisdiction may be a 
peifectly good order. Orders under the section have nothing to do 


(1) (1876) 3 I. A. 230 (238). (3) (1877) I. L. R. 3 Cale. 
(2) (1881) 9 I. A. 174 177 & (178). (4) (1901) I. L. R. oe Mad. e's} 
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with jurisdiction. Once the Magistrate is satisfied that there is a dis- 
pute likely to cause a breach ofthe peace, he can proceed to pass 
orders under the section. 


Babu Dasarathi Sanyal in reply—The word “then” is 
explained in the case of Krishna Kamini (1). Refers to Prinsep's 
Cr. P. Code, notes to Sec. 145, p. 114. History of Legislation 
shows that it was a special jurisdiction conferred on the Magistrates. 
Reg, IH of 1793 gave no right except to Zilla Courts to decide ques- 
tions of a civil nature and dispute. Reg. XV of 1824 for the first 
time gave power to the Criminal Courts to decide cases under Sec. 
145. The section should be strictly construed. It has been con- 
ceded by the learned Advocate-General that the High Court can 
interfere even where there is no want of jurisdiction, where there 
have been illegalities or even irregularities. The question whether the 
present case is a fit one for the exercise of powers of superin- 
tendence of the High Court has not been referred to the Full 
Bench. Cl. (3) is mandatory and not directory. If itis held to be 
directory many inconveniences will arise. That the Magistrate did 
not publish the notice as required by the clause is no fault of my 
client. He has no control over the Magistrate and he has not been 
guilty of any laches. C. A. V. 


The following judgments were delivered : 


Maclean C. J.:—The question submitted to us is “ whether 
the omission to publish a notice under Sec. 145 (3), C. Cr. P. 
at some conspicuous place at or near the subject of dispute is 
an illegality which deprives the Magistrate of his jurisdiction." 

The question has been elaborately dealt with by the Referring 
Judges in the Reference, and as we concur in the main in their 
reasoning and in their conclusion, we do not think it necessary 
to deal with the matter at any great length. ‘The power of inter- 
ference which we possess in relation to cases under Sec. 145, 
C. Cr. P. is only under Sec. 15 ofthe Charter Act, which, in 
giving this Court a general power of superintendence over 
the subordinate Courts, vests in it a power somewhat analogous 
to that of the King’s Bench Division in the Supreme Court 
in England to interfere by Mandamus, and, in our opinion, 
the power which is discretionary, ought, in relation to cases under 
Section 145, to be exercised with every caution. Assuming that, in 
any particular case, the Court has proceeded with irregularity, we 
do not think that this Court should interfere unless it can be shown 


(1) (1902) 1. L, R. 30 Calc. 155 (198). 


Vor. II.] HIGH COURT. 


that some one has been materially prejudiced by such irregularity. 
If, however, the Subordinate Court has acted without jurisdiction, 
this Court will interfere. In our opinion, the mere fact that the 
Court omitted to have a copy of the Magistrate’s order, referred to 
in section 145, published, by affixing it in some conspicuous place 
at or near the subject of dispute, did not deprive the Court of its 
jutisdiction to daal with th» case. We express this opinion with 
some diffidence, as a different view has been expressed by Division 
Benches of this Court, which is entitled to every consideration and 
respect. Assuming that sub-section (1) of section 145 has been 
complied with, the Court had undoubted jurisdiction to deal with 
the case. Has this jurisdiction been lost by reason of the omission 
as to notice referred to above? We think not. We regard the pro- 
vision as to publication of the order in sub-sec. (3) of section 145 
as directory and as a matter of procedure only, and not as destroying 
the jurisdiction of the Court, if not complied with. Sub-section (3) 
of section 145 is clearly intended to provide for the manner in 
which the parties concerned, and such other person as the Magis- 
trate may require to attend, are to be brought before the Court. 
But if the parties concerned should attend without being served 
with a copy of the order, it would be impossible to contend with any 
show of reason that an enquiry held in their presence would be 
without jurisdiction. So, if there was no suggestion that there was 
any one else interested who could only be reached by the publication 
of a copy of the notice at or near the subject of dispute, it could 
not be said that the mere fact that a copy of the order had not been 
published on the spot would deprive the Magistrate of jurisdiction 
to proceed with the enquiry. Much reliance has been placed by 
the petitioner upon the word “then” in sub-section (4). Jt has 
been urged that the of the word *“ then” in sub-section (4) 
renders the publication of the order locally a condition precedent 
to the passing by the Magistrate of a final order under sub-section 
(6) But in our opinion the word "then" applies only to the time 
or order of the Magistrate's proceedings, and was not intended to 
deprive him of jurisdiction if the notice had not been duly published. 

In the case before us, the hollowness of the petitioner's conten- 
tion is sufficiently transparent. The parties concerned in the dis- 
pute were duly served: they appeared, and the case was fought out 
before the Magistrate. 'The present petitioner subsequently dis- 
covered, by searching the records, that a copy of the order had not 
been published by being affixed in some conspicuous place at or 
near the subject of dispute, and then applied for the present Rule. 
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There is net the slightest ground suggested that any one has been 
in the least prejudiced by the omission. We, therefore, think that, 
unless it be shown that some one interested has been materially 
prejudiced by the irregularity in procedure, the Court ought not to 
interfere under section 15 of the ‘Charter Act, either in this or 
in similar cases. At the same time, we desire to impress upon the 
Magistrates the necessity of a strict compliance with sub-section (3) 
of section 145 C. Cr. P. in order to avoid any such question as the 
present being raised. 


In our opinion the cases of Janu Manjhi v. AMamiruddin (1) 
Solemollah v. Ishai Chandra Das (2), and Hari Kishen v. Kashi 
Prosad, (3), are not cases in which the Court, in exercise of its 
discrétion under section 15 ofthe Charter should have interfered. 

The proceeding under Sec. 145 is, in reality, a civil one, and 
the party who considers himself aggrieved’ by the order can come 
toa Civil Court for redress. The question must be answered in 
the negative. The Rule ts discharged. 

Ghose J.—The question referred to the Full Bench for déci- 
sion is “whether, when a Magistrate takes action under section 5 
of the Code of Criminal Procedure, but omits to publish a copy of 
his order as ‘contemplated by clause (3) of the section at some 
conspicuous place at or near the subject of dispute, it is an illegality 
which deprives the Magistrate of jurisdiction." i 

Section 145 of the Code is composed of several clauses. Under 
clause (1) the Magistrate must be satisfied that there is a dispute 
likely to lead to a breach of the peace, and that such dispute relates 
to the possession, of some land or water within his jurisdiction. 
And upon his being so satisfied, he shall draw up an order. requiring: 
the parties concerned in the dispute to attend his Court, and to put 
in written statements of their respective claims as regards the actual 
possession of the subject of dispute. Clause (3) requires that the 
order shall be served upon the parties concerned in such dispute 
and.at least one copy thereof shall be published at some conspicuous 
place at or near the subject of dispute. Under clause (4) it is pro- 
vided that the Magistrate shall "then" peruse the statements put in 
by the parties, hear them, receive the evidence produced by them, 
and decide whether any or which of the parties was, at the date of 
the order before mentioned, in actual possession of the said subject 
matter. It. is not necessary to refer to the other clauses for the 
purposes of the decision of the question now before us. 


(1) (1904) 8 C. W. N. 590. (2) (1905) 9 C. W. N. gog. 
3 (3) (1905) Cr. Revn. No.472 of 1905. 
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It has been held by-a long series of decisions of this Court that “CRIMINAL 

the requirements of the law as prescribed in clause (1) are essential ` 1gbs 
conditions upon which the jurisdiction of the Magistrate is depen- 
dent. And it has also been held in the case of Krishna Kamini v. 
Abdul Fubbar (1) by the majority of the Judges, who composed pedes 
the Full Bench, that clause (3) of the section was intended tobe ‘Ghose, F. 
only supplementary to clause (t), and it was framed with the object 
of giving. all persons interested in the dispute, notice of the'proceed- 
ings before the Magistrate, so that they: might have an opportunity 
of appearing and putting in their claims, if they have. any, and that 
when the requirements of clauses (1) and (3) are complied with, thé 
Magistrate is to take up the inquiry as provided by clause (4). 
wil be observed that the provision as to service of the order upon 
the parties who might appear to the Magistrate to be concerned in 
the dispute, and as to the publication of the order at some cons- 
picuous place at or near the subject of dispute, occur in one and the 
same clause; and I think it can hardly be said, as it was stated in 
the course of the argument before us, that though it may be that the 
service upon the parties concerned is essential, the publication of 
the order at the place is not so essential, and that the provision as to 
such publication is but directory. Both stand, I think, upon the 
same ground. But however, that may be, it seems to me that the 
Magistrate acquires jurisdiction, when the conditions as prescribed 
by clause (1) have been fulfilled, and that clauses (3) and (4) lay 
down the procedure by which the said jurisdiction is to be exercised. 
The procedure prescribed, however, is, as I read the section, manda- 
tory and not simply directory. It will be observed that.in all the three 
clauses (1), (3) and (4) the word “shall” is used with reference td 
the performance by the Magistrate of the duties as prescribed there- 
in; and it appears to me that when clauses (3) and (4) contain ex- 
press provision as to the procedure which the Magistrate is bound 
to. follow in making his final order determining which of the parties 
should be maintained in possession, such procedure is mandatory ; 
see Nusserwanjee v. Meer Mynoodeen Khan (2), and, as remarked 
by Banerjee J. in the Full Bench case of Krishna Kamini, the order 
of the Magistrate may be interfered with under section 15 of the 
Charter Act, when it is made “without complying with the material 
preliminary conditions required to be: satisfied by the OE 
prescribed." 

I am however of opini i i 
with the provisions shrine voee poene me N id 

, act without 
(1) (1902) I, L. Ry 30 Cale. 155. — (2) (1855) 6. M. I. A. 156, 157. : 
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jurisdiction; for, as already observed, he acquires jurisdiction 
when the conditions prescribed by clause (1) have been fulfilled ; 
but I should think that when he violates such provisions, he acts 
illegally in the exercise of his jurisdiction. What may be an 
ilegal exercise of jurisdiction has been pointed out in various 
cases decided by the Courts in India and by the Privy Council; 
see JV. A. Subramania Iyer v. King Emperor (1) Queen ", 
Bholanath (2) and In re Pandurang Govind (3), and I am of opinion 
that when a Magistrate acts illegally in the exercise of his jurisdic- 
tion by omitting to follow the express provisions of clause (3), 
this Court in the exercise of the powers conferred on it by section 
I5 of the Charter Act, has the power to interfere. 


But the exercise of such powers is not obligatory upon the 
Court. Section rg of the Charter Act only confers upon the Court 
the general powers of superintendence; and I do not think that 
when a Magistrate acquires jurisdiction after complying with the 
conditions prescribed by clause (1) of section' 145, the non-com- 
pliance with the procedure prescribed by clause (3) is such an 
illegality that makes it obligatory upon this Court to interfere. No 
doubt, the Court ought to interfere, if prejudice to any party has 
been occasioned, or has likely been occasioned, by the failure 
on the part of the Magistrate to comply with the procedure as 
prescribed. In the present case, no such prejudice appears to 
have been occasioned to any party: the parties concerned in the 
dispute were served with the Magistrate’s order, and did appear: 
and it was not suggested by either of them in the Court below, 
nor has it been suggested before us that there is some other party 
concerned in the dispute who might have appeared if the order had 
been published in the locality. And it is noteworthy that it was 
only after the order of the Magistrate had been pronounced, and 
in order to enable the petitioner to move this Court, that a dis- 
covery was made by a search into the records of the case, that the 
order in question was not published in the locality. In this view 
of the matter, I do not think that this Court is called upon to in- 
terfere in this case under section 15 of the Charter Act, and I 
should answer the question referred by saying that when a Magistrate 
makes an order determining which party should be maintained in 
possession without publishing a notice under section 145, clause 
(3) at some conspicuous place at or near the subject of dispute, he 


(1) (1901) L. R. 28 I, A. 257; I. L. R. a5 Mad. 61. 
(3) (1876) I. L. R, 2 Calc. 23. (3 (1900) I. L. R. 24 Bom. 527. 


Vor. İİ.) HIGH COURT. 


acts illegally in the exercise of his jurisdiction: but such illegality 
does not deprive him of jurisdiction to deal with the case. 
Rampini J.—1 agree in the judgment delivered by my Lord the 
Chief Justice. 
Pratt J.—1 also agree in the judgment of the Chief Justice. 
, Henderson J.—So do I. 
M. N. M. ش‎ Rule discharged. 





Before Sir Francis W. Maclean, K. C. I. E, Chief Justice, 
Mr. Fustice Ghose, Mr. Fustice Rampini, Mr. Fustice 
Pratt and Mr. Fustice Henderson. 


KHOSH MAHOMED SIRKAR AND OTHERS 


U. 


NAZIR MAHOMED. 


Code of Criminal Procedure (Act V of 1898), Sec. 145, Cl. 1—Initial order 
of Magistrate—Grounds of the existence of a likelihood of a breach of the peace, 
omission to state—Order, tf defective and  illegal-—S'urisdiction —High Court, 
power of—Charter Act (24 & 25 Vic. C. 10.4), Sec. 15—Police report, reference to, 
if substantial compliance with law. 

An initial order made by a Magistrate under Sec. 145, clause 3, of 
the Code of Criminal Procedure, is not defective because it is not self- 
contained and does not state in express terms the grounds upon which 
he is satisfied that a dispute likely to cause a breach of the peace exists 
when such grounds appear in the Police report on which the order is 
founded and to which it makes reference. 

It is a substantial compliance with sub-section 1 of Sec. 145 of the Code 
of Criminal Procedure to refer in the initial order to the Police report 
upon which the order is based, when such Police report states grounds of 
the existence of a likelihood of a breach of the peace. 

Goluck Chandra v. Kali Charan (1), Dhanput Singh v. Chatterput Singh (2) 


approved. 
Rule obtained by the Second Party. 
Proceedings under Sec. 145 of the Code of Criminal 
Procedure. 


Rule granted by Pargiter and Woodroffe JJ. on the ground 
that the initial order of the Magistrate did not set out the reasons 
on which he was satisfied that a breach of the peace was likely. 

The Rule came on for hearing before Rampini and Mookerjee JJ. 

Babu Syama Prasanna Mazumder for the Petitioners. 

* Cr. Revision No. 626 of 1905. against an order of Babu Nabin Chandra 


Das, De M RE of Dinajpur, dated the 6th June 1905. 
(1) ü ) L L. R. 13. Cale. 175. (3) (1893) I. L. R. 20 Calc. 513. 
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Mr. K. Chaudhuri, and Babu Nagendra Nath Mitter, for the 
Opposite party. 
Their Lordships referred the case to a Full Bench. The facts are 
fully set out in the following 


ORDER OF REFERENCE. 


This is a Rule issued by this Court under section 15 of the 
Charter, calling upon the District Magistrate of Dinajpur and upon 
the opposite party who was the first party to a proceeding under sec- 
tion 145 of the Criminal Procedure Code,. to show cause why the 
proceedings under that section should not be set aside on the ground 
that the initial order does not set out the grounds on which the 
Magistrate considered a breach of the peace likely, as required by 
the ruling in /Vi/fyanuud Roy Bahadur v. Paresh Nath Sen (1). 
It appears that a report was submitted to the Magistrate by the 
Police on the 23rd of January 1905, on the basis of which he drew 
up, on the 6th February 1905, an order under section 145, directing 
the parties to this Rule to attend his Court and to put in written 
statements of their respective claims in regard to the facts of actual 
possession of the land in dispute. The Police report contains ample 
materials to justify the conclusion that a dispute concerning the land 
and likely to cause a breach of the peace existed, and the order 
which was drawn up by the Magistrate ran in these terms : “ Where-’ 
As it appears from the Police report dated 23rd January 1905, that, 
there exists a dispute which is likely to cause a breach of the , peace. 
betweén the abovenamed parties for the possession of 2 bighas and, 
18 cottas in three plots of land " (then follows a description of the 
land and the statement of the boundaries) “itis ordered that the 
said parties do attend, ect.," This order was duly served upon both 
the parties and was also published by being affixed to a conspicuous' 
place at or near the subject of dispute. The parties thereupon 
filed written statements, in which they made various allegations as to 
the actual possession of the subject of dispute, and, two members 
of the second party further alleged that they had made no attempt 
to commit a breach of the peace. No objection was taken by any 
of the parties that the initial order which had been served upon them 
was defective, because it omitted to state specifically the grounds 
upon which the Magistrate was satished that a dispute concerning 
the land and likely to cause a breach of the peace existed. The 
Magistrate then enquired into the question of possession in the 
manner provided by clause (4) of section 145, appn evidence aaup 


, (1) (1905) 9 C. W. N. 621. 


Vor. ILT EE HIGH COURT. 


ed by both the parties, and on the 6th June 1905, made an order 
under clause (6) of the section in favour of the first party. The 
second party thereupon moved this Court and obtained the Rule 
which is now under consideration. 


It has been argued by the learned vakil who appears in support 
of this Rule, that the initial order drawn up by the Magistrate does 
nét state the grounds upon which he was satisfied that a dispute 
likely to cause a breach -of the peace existed. concerning the land, 
that the omission to state such grounds has the effect of rendering 
null and void the entire proceedings and takes away his jurisdiction 
to make the final order under clause (6), and, that consequently it is 
obligatory upon this Court to jnterfere under section 15 of the 
Charter and set aside the proceedings as held without jurisdiction. 
In support of this position, reliance is placed upon the cases of 
Mohesh Sowar v. Narain Bag (1), Nittyanund v. Paresh Nath (2), 
Sal: Mondut ¥. Rajani Kant (3), Bepin Behari v. Nogendra 
Kumar (4), which are all decisions under Act V of 1898. . Reference 
is also made to Gobind Chunder v. Abdool Sayad (5), which was 
decided under section 530 of Act X of 1872 and Queen- Empress. v. 
Gobind Chandra (6) which turned.upon the construction of section 
145 of Act X of 1882. Our attention is also invited to the case af 
Nusserwanjee v. Meer Mynoodeen (7), as an authority for the pro- 
position that wherever jurisdiction is given to a Court by. Statute and 
such jurisdiction, is only given upon certain specified terms contained 
in the Statute, these terms must be complied with in order to create 
and raise the jurisdiction, and, if they be not complied with, the 
jurisdiction does not arise. It is further argued upon the authority 
of Queen v. Bholanath Sen (8), that criminal proceedings are bad 
unless they are conducted in the manner prescribed by law, and if 
they are substantially bad in themselves, the defect is not cured by 
any waiver or consent of the prisoner. It is contended on the other 
hand, by the learned counsel who appears to show, cause, that 
inasmuch as the Police report contained ample materials to satisfy 
the- Magistrate that there was a likelihood of a breach .of .the peace, 
it was sufficient compliance with the law for the Magistrate to cite it as 
the ground of his proceeding on which he was satisfied that a dispute 
within the terms of section 145 existed. In support of this pro- 


position, reliance is placed upon the cases of Goluck Chandra v. 


(1) (1900) I. L. R. a7 Calc. gr, (s) (1881) I. L. R. 6 Calc. 835 
(2) (1905) 9 C. W. N. 621. : (6) (1893) I. L. R. 20 Calc. 520 
(3) (1905) Cr. Rev. 311 of rgos. (7) (1855) 6 M. I. A. 155. 

` (4) (1905) Cr. Rev. 445 of 1905. (8) (1876) I. L. R: a Cale 23 
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CRIMINAL Kali Charan (1), and Dhanput Singh v. Chatterput Singh (2). It 
1905 is further argued that assuming that the initial order did not contain 
TP Or i specific statement of the grounds, the order was at most defec- 
Sirkar tive in form and such defect neither affected the jurisdiction of the 
Nazir 0000 d Court nor amounted to an illegality sufficient to vitiate the pro- 
متس‎ ceedings, and that it was at most an irregularily whith has not pre- 
judiced either of the parties. In support of this proposition, refér- 

ence is made to the cases of Sabid Mondul v. Lakshmi Mondul (3). 

It is also contended that it is not obligatory on this Court to exercise 

its extraordinary jurisdiction under the Charter, as no suggestion 

is made of any failure of justice by reason of the alleged defect in 

the initial order; in support of this contention the learned counsel 

invites our attention to the cases of Drodo Moyee v. Bipin Mundul 

(4), and Shoovankurry v. Dwarka Nath (5). After a careful exa- 

mination of the arguments addressed to us on both sides we are of 

opinion that the contentions advanced on behalf of the petitioner, 

though supported to some extent by some of the authorities relied : 

upon, are not well founded on principle and ought not to prevail. 


The first ground urged on behalf of the petitioner in support of 
the Rule is that the initial order is substantially defective, because it 
does not contain a statement of the grounds upon which the Magis- 
trate was satisfied that a dispute likely to cause a breach of.the peace 
existed, and, as authorities for this position we are referred to Mohes 
Sowar v. Narain Bag (6), Nittyanund v. Paresh Nath (7), and 
Siral Mandul v. Rajam Kanto (8) If the learned Judges who 
decided these cases intended to lay it down as a hard and fast rule 
of law, that the initial order is defective because it is not self-contain- 
ed and does not state in express words the grounds which may 
appear in the Police report on which the order is founded and to 
which it makes reference, we are unable to accept any such rule. 
It appears to us that the view taken in the cases of Dhanpui Singh v. 
Chatterput Singh (2), Goluck Chandra v. Kali Charan (1) and 
Gobind Chunder v. Abdool Sayad (9), namely, that a reference by a 
Magistrate in the initial order to a Police report which clearly sets 
out the probability of a breach of the peace, is a sufficient statement 
ofthe reasons for his being satisfied of the existence of a dispute 
likely to cause a breach of the peace, is more reasonable. We are 
inclined to hold that in determining whether a particular initial order 


(1) (1886) I. L. R. 13 Calc. 175. (s) (1876) 25 W. R. 344. 

(2) (1893) I. L. R. 20 Calc. 513. (6) (1900) I. L. R. 27 Calc. 981r. 
(3) (1902) 7. C. W. N. 599. 7 00 9. C. W. N. 621. 

(4) (1868) 10. W, R. 6. 5) Cr. Rev. No. 311 of 393 


(9) (1881) I. L. R. $ ANCUS 
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is defective or not, we ought to look to its substance rather than to 
its form, and althouzh a reference to any other document ought not 
to be necessary to ascertain the grounds upon which the Magistrate 
has proceeded, yet it does not follow that the Police report ought not 
to be taken as part of the proceeding and by reference incorporated 
with it. No doubt if the Police report itself does not disclose any 
ground for holding that there is a likelihood of a breach of the 
peace, the position would be different. But where, as in the present 
case, the Police report sets out sufficient grounds and is expressly 
referred to in the initial order by the Magistrate, we would hold 
that such order sufficiently fulfils the requirements of the law. The 
case of JVilfyanund v. Paresh Nath, (1) is not really opposed to 
this view, because in that case not only had the Magistrate not set 
out in the order the grounds upon which he was satisfied, but he 
had referred to the result of a local inquiry held by himself, of 
which there was no report, so that there were no materials on the 
record which could show what were the grounds upon which the 
Magistrate had proceeded. It does not appear to us possible, how- 
ever, to reconcile the other cases which were placed before us and 
we are inclined to follow the cases of Goluck Chundra v. Kali Charan 
(a), and Dhanput Singh v. Chatterput Singh (3), and to dissent 
from the view taken in the case of Afohesh Sowar v. Narain Bag (4). 
As to this last mentioned case, it may be pointed out that the lan- 
guage used in the judgment is perhaps more general than was 
absolutely necessary under the circumstances disclosed in the 
report, for the initial order not only did not contain a statement of 
the grounds, but did not even state the information upon which the 
-Magistrate was proceeding, as it ought to have done according to 
the cases of Tarini Charan v. Amulya Ratan (s), and Manik v. 
Azimuddi (6). 

The second ground urged on behalf of the petitioner in support 
of the Rule is that the omission to state in the initial order the 
grounds upon which the Magistrate is satisfied that a dispute likely 
to cause a breach of the peace exists, vitiates the order, renders null 
and void the whole of the subsequent proceedings, and takes away 
his jurisdiction to make the final order under clause (6). This 
contention would seem to receive some support from the language 
of the decisions in the cases of Mohesh Sowar v. Narain Bag (4), 
Nittyanund vy. Paresh Nath (7), and Bepin Behari v. Nagendra 


(1) (1905) و‎ C. W. N. 6ar. (4) (1900) I. L. R, 27 Calc. 98r. - 
(a) (1886) I. L. R. 13 Calc. 175. (5) (1893) I. L. R. 20 Calc. 867. 
(3) (1893) I. L. R. 10 Calc. 515. (6) (1902) 6 C. W. N. 923. 
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Kumar (1). We are unable, however, with all respect for the learned 
Judges who decided these cases to adopt this view as- well founded 
on principle. It appears to us that the view advanced on behalf of 
the petitioner, does not sufficiently recognise the distinction between 
the elements which. are essential for the foundation of jurisdiction 
and the mode in which such jurisdiction has to be exercised. As 
-we have dealt with this matter in our Order of Reference to a Full 
"Bench in the case of Sukhlal Sheikh v. Tara Chand Ta (2), it i$ not 
necessary to repeat here our views on the subject. It is clear that in 
‘order to give jurisdiction to a Magistrate to take proceedings under 
section 145, itis essential that he should be satisfied that a dispute 
‘likély to cause a breach ‘of the peace exists, and such dispute must 
refer to land or water or the boundaries thereof lying within his 
local jurisdiction. If these elements exist, the Magistrate is entitled 
to exercise his jurisdiction, and the first step is the recording of the 
initial order, the contents of which are specified in the first clause of 
Section 145. If the order does not strictly comply with the require- 
ments of. the section, because.it does not contain. a statement of 
the grounds upon which the Magistrate is satisfied, it is no doubt 
defective, but we are unable to appreciate the grounds upon which it 
is contended that such defective order is one made without jurisdic- 
tion. This argument appears to us to be based upon the fallacy 
that a Court has jurisdiction only to make a correct order and 
- when it happens to make an order which is incorrect or defective, it 
acts without jurisdiction: such a view can hardly be maintained: 
after the decision of the Judicial Committee in the case of Malkar- 
jun v. Narhari, (3). Considerable reliance was placed by the 
learned vakil for the petitioner upon a passage from the judgment 
of the Judicial Committee in Musserwanjee v. Meer Mynoodeen (4), 
in which the principle is laid down that wherever jurisdiction is 
given toia Court by an Act of Parliament or by a Regulation in 


India, and such jurisdiction is only given upon certain specified 


«terms contained in the Regulation itself, it is the universal rule that 
these terms must be complied with in order to create and raise the 
jurisdiction, for if they be not complied with, the jurisdiction does 
4notarise. In our opinion this. principle does not further the con- 
.tention of the petitioner and has no application to the facts of the 
present case, - It is obvious that the terms upon which jurisdiction 
«is giver to the Magistrate to take proceedings under section 145, 


(1) Cr. Rev. No. 445 of 1905. (a) (9o) a C. L. J. 241. ` 
(3) (1900) I. L. R. 25 Bom. 337. (4) (855) 6 M. I, A. 134 (155). 
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have been complied with, inasmuch as the Magistrate was satisfied 
of a likelihood of a breach of the peace by reason of a dispute 
relating to land within his territorial jurisdiction; the only question 
is whether such jurisdiction having been created and raised, he has 
exercised it in the manner prescribed by the Statute. That this dis- 
tinction is well founded, will appear clearly from a closer examination 
of' the circumstances of the case before the Judicial Committee, 
which turned upon the construction of Bombay Regulation VII of 
1827. By that Regulation, jurisdiction was conferred upon the 
Civil Courts to deal with arbitration awards made out of Court, pro- 
vided the reference to arbitration. and the award complied with 
certain conditions minutely detailed in the Regulation itself. One 
of these conditions was that the agreement of reference should 
specify the time for completion of the award. An agreement of 
reference to arbitration was made, which contravened this condition 
and specified no time within which the award was to be made. It 
was held by their Lordships of the Judicial Committee that an award 
made upon such a reference was not an award which the Civil Court 
could deal with under the Regulation, because the Civil Court had 
been giving jurisdiction over awards made under a specified condition 
and the award in suit was not an award of that description. "That was, 
therefore, a case which stood on an entirely different ground and has 
no analogy to the case now before us. We are consequently un- 
able to hold that the omission to state the grounds in the initial order 
makes it an order without jurisdiction so as to invalidate the whole 
proceedings. It is argued, however, by the learned vakil for the 
petitioner that in any event, the omission to state the grounds in the 
initial order, amounts to an illegality sufficient to render null and 
void the subsequent proceedings, and, in support of this contention, 
reliance is placed upon the decision of the Judicial Committee in 
Subrahmania yer. v. King Emperor, (1) We are unable to 
hold that the principle of that decision has any application to the 
circumstances of the case before us. In that case an accused person 
was charged with forty-one acts extending over a period of two years 
in contravention of the provisions of section 234 of the Criminal 
Procedure Code, which provides that a person may be tried at one 
trial only for three offences of the same kind, if committed within a 
period of twelve months. Their Lordships, after pointing out the 
policy which underlies section 234, observe that the disobedience 
to an express provision of this character as to the mode of trial is 
not a mere irregularity, but an illegality. The decision of their 
GY (1901) I. L. R. 25 Mad. 61. 
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CRIMINAL Lordships recognises the distinction between an irregularity and an 
1905. ` illegality and cannot be treated as an authority for the proposition that 
non-compliance with every rule of procedure amounts to an illegality 


Khosh Mahomed / : Á Nah 
Sirkar "sufficient to invalidate the proceedings. Indeed, the Code of Crimi- 


Nazir Mahomei. nal Procedure expressly recognises that such non-compliance may, 
— in some instances, come within the description of error, omission 
or irregularity. The question, therefore, must necessarily arise, when 
the jurisdiction of a Court is exercised, not strictly in accordance 
with the mode prescribed by the Statute, whether the defect amounts 
to an irregularity or illegality; and the answer to the ques- 
tion in any particular case depends upon the object and charac- 
ter of the rule which has been contravened. Now the object 
of requiring a statement of the grounds in the initial order is ob- 
viously to inform the parties, against whom proceedings are institut- 
ed, of the reasons which have induced the Magistrate to take action, 
and thus to enable them to make their defence properly. When, 
therefore, an initial order has been recorded without a statement of 
the reasons and has been duly served upon the parties, if they find 
any difficulty in preparing their defence by reason of this vagueness 
in the order, it is open to them to apply to the Magistrate for a state- 
ment of the grounds or to ask him to amend the order. If, how- 
ever, the parties do not feel any difficulty owing to the omission of 
the grounds in the initial order, and adduce evidence in support of 
their respective cases, it is difficult to see upon what principle it 
can be asserted, that the defect in the order is an illegality which 
vitiates the whole of the proceedings. It is suggested indeed by the 
learned vakil for the petitioner that if the initial order is defective, 
the final order becomes void by reasons of section 530, clause (7) 
of the Criminal Procedure Code, which provides that if any Magis- 
trate, not being empowered by law in this behalf makes an order 
under Chapter XII (which includes section 145), his proceedings 
shall be void. This argument seems to us to be obviously unsound 
for as was pointed out in the case of Raj Mohan v. Prosunno 
Chandra (1), section 530, clause (jy) refers to a case where a 
Magistrate is not competent by virtue of the position he holds, or 
powers vested in him to try a case of the character referred to in 
section 145. On the whole, therefore, we are inclined to take the 
view that the omission to state the grounds in the initial order does 
not make the order one without jurisdiction, nor does it amount 
to an illegality which vitiates the whole proceedings; but such 
omission is an irregularity for which this Court may be rightly 


(1) (1901) 5 C. W. N. 686, 
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invited to set aside the proceedings, if it is shown that it has operated 
to the prejudice of any of the ‘parties. This view appears to receive 
some support from the decision in Sabid Mondul v. Lakshmi 
Mondul (1). It is not suggested in the case now before us that either 
of the parties was placed at a disadvantage by reason of any defect 
or vagueness in the initial order, and we are not prepared to hold 
that in -a case of this description, the proceedings which appear to 
be substantially right, should be set aside by this Court. 


The third and last point which requires consideration is whether, ' 


assuming that the initial order is defective and that such defect has 
affected the jurisdiction of the Magistrate, it is obligatory upon this 
Court to interfere under section 15 of the Charter. The learned 
pleader for the petitioner contends that this question ought to be 
answered in the affirmative and the cases of Jfohesh Sowar v. 
Narain Bag (2) and JVitfyanund v. Paresh Nath (3) do appear 
to lend some support to his argument. If however the learned 
Judges who decided these cases intended to lay down any general 
rule, we regret we are unable to adopt it. Any such general rule 
moreover would be inconsistent with a series of cases in this Court. 
Thus, the cases of Drobo Moyee v. Bipin Mundul (4) and Shoo- 
vankury v. Dwarka Nath (4), go to show that this Court will 
not exercise its extraordinary powers of interference under the 
Charter unless it is shown that there has been a capital error in the 
judgment of the Court below and further that the applicant has 
entitled himself to the special interference of the Court. This view 
is consistent with the case of Jagomohan v. Ram Kumar (6) 
upon which some reliance was placed by the petitioner. No doubt 
our discretion must be exercised upon judicial principles; but where 
the language of the Statüte itself is perfectly general we do not think 
that our discretion ought to be crystalized, as would be the case, 
if definite rules were laid down for the exercise of our discretionary 
power in a particular class of cases. In our opinion, the power of 
superintendence which this Court possesses under the Charter, 
should be exercised with regard to all the circumstances of each 
particular matter, and this judicial discretion ought, as far as 
practicable, to be left untrammelled and free so as to be fairly exer- 
cised according to the exigencies of each individual case. Now, in 
the case before us, there is no suggestion that either party to the 
proceedings has been in.any way prejudiced by reason of the alleg- 
(1) (1902) 7 C. W. N. (4) (1868) 10 W. R. 6. 


599. 
(2) (900 I.L. R.17 Cale. 98r. (5) (1876) a5 W. R. 344. 
(3) (1905) 9 C. W. N. 621. (6) (901) I. L. R. 28 Calc. 416. 
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ed defect in the initial order. On the other hand it is suggested 
with considerable force that if the proceedings are set aside by this 
Court and fresh proceedings have to be instituted, the party who is 
now the successful litigant may find himself at a considerable dis- 
advantage, because in a proceeding under section 145 the Magistrate 
has to determine the question of possession with reference to 
the circumstances as they exist on the date of the intial order or, fn 
case of forcible dispossession, within two months next before such 
date, he has to determine the question of possession as it existed 
immediately before dispossession. If therefore, the party who has 
now lost has gained possession between the date of the initial order 
and the present time, he will have the benefit of such possession 
when the next proceedings are commenced. We are convinced that 
in the present instance, at any rate, the interference of this Court 
is not demanded in the interest of justice and in our opinion this 
Rule ought to be discharged. As, however, we dissent from the 
view of the law taken in the cases which we have discussed at length 
under Rule 1, Chapter V of the Rules of this Court, we refer this 
case to a Full Bench and propound the following questions for 
decision. 

1. Whether an initial order made by a Magistrate under section 
145, clause 1 of the Criminal Procedure Code, is defective because 
it is not self-contained and does not state in express terms the 
grounds upon which he is satisfied that a dispute likely to cause a 
breach of the peace exists, when such grounds appear in the Police 
report on which the order is founded and to which it makes re- 
ference. 


2. Whether when an initial order made by a Magistrate under 
section 145, clause r of the Criminal Procedure Code, does not 
contain a statement of the grounds, such order ought to be treated 
as made without jurisdiction or as an illegal order which vitiates the 
whole of the subsequent proceedings and renders void the final order 
under clause (6) of that section; or whether such a defective order 
isan irregularity in the exercise of jurisdiction by the Magistrate, 
not necessarily vitiating the subsequent proceedings but justifying 
the interference of this Court, if it is shown that either party has 
been prejudiced by reason thereof. 


3. Whether, when the interference of this Court is invited under 
section 15 of the Charter, it is obligatory upon the Court to interfere 
in any particular class of cases, for instance, where a-Subordinate 
Court has made an order without jurisdiction or acted illegally in 
the exercise of its jurisdiction, or whether the exercise of thé dis- 
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cretionary powers of this Court should depend upon all the circum- 
stances of each individual case brought before it. 


The case was then argued before the Full Bench. 


Mr. Sinha (with him Badu Syama Prasanna Mazumdar) for the 
Petitioner : — ; 


It is the compliance with all the particulars set forth in Sec. 145, 
Cr. P. Code that gives the "Magistrate jurisdiction ; otherwise the 
jurisdiction does not arise. It is a special jurisdiction conferred 
upon Magistrates by the Statute. The intention of the Legislature 
is clear upon this point. In this connection, see, Queen v. Aunjeei 
Malla (1), Harvey v. Brice (2), Kashi Kishore Roy v. Tarini Kant 
Lahiri (3), Elahee IVewus Khan v. Suburunnissa (4), R. v. Omirto 
Nath Fha (5), Kishoree Mohun Roy and others, Petitioners (6), Gour 
Mohun Majee y Doollubh Majee (7) Munglo v. Durga Narain (8), 
In the matter of Kumud Narain (9), In ihe matter of Gobind Chun- 
der (10), In the matter of Kali Kristo Thakur (11), and Obhoy 
Chandra v. Mohamed Sabir (12). See also Schedule V, Form 22 of 
the Code of Criminal Procedure. 


Mr. K. Chaudhury and Babu Nagendra Nath Mitter for thz 
Opposite party. 
The Advocate- General (Hon'ble Mr. O'Kinealy) for the Crown. 


The Opposite party and the Crown were not called upon. 
The following judgments were delivered: 


Maclean C. J.—The first question submitted on this reference 
is “whether an initial order made by a Magistrate under section 
145, clause 1 of the Criminal Procedure Code is defective because 
it is not self-contained and does not state in express terms the 
grounds upon which he is satisfied that a dispute likely to cause 
a breach of the peace exists, when such grounds appear in the Police 
report on which the order is founded and to which it makes re- 
ference.” In my opinion, that question ought to be answered in the 
negative, namely, that itis not defective. The case has been very 
fully dealt with by the referrinz Judges, and I do not think I 
can usefully add anything, either to their reasons or their con- 
‘clusion. I concur in that conclusion. There has, to my mind, been 


(1) (1865) 2. W. R. Cr. 31. (7) (1874) 22. R. Cr. 81, 

2) (1865) 4. W. R. Cr. 26. (8) (1876) as. W. R. Cr. 74 
J (1869) 3. B. L. R. App. Cr. 76. (9) (1878) I. L. R. 4. Calc. 650 
(4) (1866) 5. W. R. Cr. 14. (10) (1881) I. L. R. 6. Calc. 835 
(s) (1866) r. ar N. S. 399. (ir) (183r) I. L. R. 7. Calc. 46. 
R. Cr. ro. (12) 883) I. L. R. 10. Calc. 78. 


©) (1873) 19. 
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a substantial compliance with sub-section (1) of Sec. 145. No 
doubt there is a difference of judicial opinion upon that point, 
but on the whole, 1 think that the view taken in the later cases, 
Goluck Chandra v. Kali Charan (1) and Dhanput Singh v. 
Chatterput Singh (2) ought to prevail. I would, therefore, answer the 
question, as I have said, in the negative. "That being so .the 
other two questions do not arise. 


Ghose J.—1 entirely agree with "the judgment which has just 
been delivered by my Lord. I would only add that the proceed- 
ing drawn up by the Magistrate refers, in express terms, to the 
Police report, and that Police report sets out sufficient grounds 
showing that there was a likelihood of a breach of the peace. 
And, as I read the proceeding of the Magistrate, it is substantially 
to the effect that he is satisfied upon such Police report that 
there is an imminent danger of a breach of the peace. In this view 
of the matter, I am of opinion that there was a substantial com- 
pliance by the Magistrate with the requirements of clause 1, 
section 145 of the Code of Criminal Procedure. 


Rampini J.—1 agree. 
Pratt J.—1 agree. 
Henderson J.—1 also agree. 
M. N. M. | Rule discharged. 
(1) (1885) I. L. R. 13 Calc. 175. (2 (1893) I. L. R. 20 Calc. 515. 
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CRIMINAL REVISION. 


Before Mr Justice Rampini and Mr. Justice Mookerjee. 
KULADA KINKAR ROY 


T 


8 DANESH MIR. * CRIMINAL 


Criminal Procedure Code (Act V of 1898),—Sec. 145—Police report, con- 1905 


tents of—Breach of the peace, likely, imminent— Possession —Decree of Civil Aug. r5, 16, 22. 





Court, not necessarily conclusive,” 


A Police Report upon which the Magistrate founds his initial order under 
Sec. 145 Cr. P. Code should contain a statement of the facts from which the 
Magistrate may be satisfied of the existence of a likelihood of a breach of 
the peace. But there is no inflexible rule that the Police Report must 
Show that the disputing parties are actually assembling men or doing other 
specific overt acts. No rule can be laid down so as to specify the sufficiency . 
Of the materials upon which he takes action, but he must form his own 
judgment and' not proceed upon a mere expression of opinion by the Police. 

A Magistrate is entitled to take proceedings under Sec. 145 Cr. P. Code 
when a breach of the peace is likely; it is not necessary that it should be 
imminent. 

If the Police Report is defective, it is not obligatory upon the High Court 
to interfere, when it is proved at the trial that a breach of the peace was 
likely at the date of the initial order. 

The question of possession in a proceeding under Sec. 145 Cr. P. Code 
has to be determined with reference to a specified point of time; upon this 
question every previous decree of a Civil Court or order of a Criminal Court 
is not necessarily conclusive; the evidentiary value to be attached to such 
document must depend upon the circumstances of each particular case. 


Rule obtained by the First Party under Sec. 15 of 
Charter Act. 
Proceeding under Sec. 145 Cr. P. Code. 
The material facts and arguments appear from the judgment. 
Mr. Monnier and Babu Prosonno Gopal Roy for the Petitioner. 
C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—This is a Rule issued by this Court under 

section r5 of the Charter Act upon an application made by the 

petitioner who was the first party to a proceeding under Sec. 145 Aug. 22, 
* Cr. Revision No. 664 of 1905 against the order of A. Rahaman, Esq, 

Deputy Magistrate, Madaripur, dated the 31st March, 1905. 
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of the Criminal Procedure Code, calling upon the District Magis- 
trate of Faridpur to show cause why an order made under Sec. 146 
of the Code should not be set aside. It appears that on the 2nd 
October rgo4, the Sub-Inspector of Police of Sibahar submitted 
a Report to the Deputy Magistrate of Madaripur that a dispute likely 
to cause a breach of the peace existed concerning a large tract of 
newly formed chur land lying within his jurisdiction. On the yth 
October, the Magistrate drew up a proceeding under Sec. 145 Cr. P. C., 
and, as the case appeared to him to be one of emergency, he also 
directed the attachment of the subject matter of dispute, pending 
his decision under the section. The procedure laid down in the 
section was followed, and, after a'full enquiry into the question of 
possession of the respective claimants, on the 31st March 1905, the 
Deputy Magistrate made an order for attachment under Sec. 146, as 
none of the parties was in his opinion in undisputed possession of the 
chur. We are now invited to set aside this order, the validity of which 
is challenged on three grounds, namely, firsz, that the initial order 
recorded by the Deputy Magistrate does not embody a statement 
of the grounds upon which he was satisfied that a dispute likely to 
cause a breach of the peace existed; secondly, that the Police 
Report upon which the Deputy Magistrate founded the initial 
order does not disclose any sufficient reason for the initiation 
of proceedings under Sec. 145. Cr. P. C.; and, /Airdly, that the 
Deputy Magistrate has failed to give effect to a previous order 
relating to the same property under Sec. 530 of Act X of 1872, 
and, a decree of a Civil Court which decided the question of title 
in favour of the present petitioner. In our opinion, none of these 
contentions can be successfully maintained, and no ground has been 
established to justify the interference of this Court. 


As regards the first point taken on behalf of the petitioner, it 
is sufficient to refer to the decision of the Full Bench of this Court 
in the case of Khosh Mahomed Sirkar v. Nasir Mahomed (1), which 
shows that a reference by a Magistrate in the initial order to the 
Police Report which clearly sets out the likelihood of a breach of the 
peace is a sufficient statement of the reasons for his being satisfied 
of the existence of a dispute likely to cause such breach of the 
peace. The first ground, therefore, fails, and must be overruled. 


The second ground upon which the validity of the final order 
is attacked, namely, that the Police Report upon which the initial 
order was based, does not disclose any sufficient reason for the 


(1) (1905) 2 C. L.-J. 259. 
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initiation of the proceedings, resolves itself into two branches. It 
is argued, in the first place, that the Police Report does not set out 
any facts from which the inference could be legitimately drawn that 
there was any likelihood of a breach of the peace at the time when 
the initial order was made, that, consequently the Magistrate had 
no jurisdiction to initiate proceedings, and that a finding arrived 
at in the course of the trial, could not cure this defect and confer 
upon him a jurisdiction which he did not possess. It is argued, in 
the second place, tbat in any event the Police Report does not 
shew that a breach of the peace was imminent, and, that accordingly, 
there was no foundation for the exercise of the jurisdiction which 
the Magistrate assumed. In support of the first branch of the 
contention, reliance is placed upon the cases of Run Bahadoor v. 
T'essuree (1), Puddomonee v. Fuggodumba (2), Gobind Chunder v. 
Abdool Sayad (3), Dhanpui v. Chatterput (4), and Anesh Mollah v. 
JEjaharuddi (5). In support of the second branch of the contention, 
reliance is placed upon the cases of Za re Kumud Narain Boop (6), 
Uma Churn v. Beni Madhub (7), Gobind Chunder x. Abdvol Sayad 
(3), Damodur v. Syamanund (8), Kali Kissen v. Anund Chunder 
(9, Janu Manjhi w. Maniruddin (xo). It is further contended 
that if the Magistrate acted without jurisdiction, the petitioner is 
entitled as a matter of right to ask the interference of this Court 
and reference is made to the cases of Sheikh Munglo v. Durga 
Narain (11), Chunder  Madhub 7١ Fuggut Chunder (12), Queen 
Empress v. Gobind Chunder (13), and Kali Kissen v. Anund Chunder 
(9) As regards the first branch .of the contention of the learned 
counsel for the petitioner, we are of opinion that the Police Report 
upon which the Magistrate founds his initial order should contain 
a statement of the facts from which the Magistrate may be satisfied 


of the existence of a likelihood of a breach of the peace. It is, 


essential, as observed in the cases of Gobind Chunder v. Abdool 
Sayad (3), and Anesh Mollah v. Ejaharuddi (5), for the assumption 
of jurisdiction by the Magistrate that he should be satisfied, either 
from a Police Report or from other information that there is a 
likelihood of a breach of the peace; the mere fact that there 
is a dispute concerning land, is clearly not sufficient by itself 
under the Code to give him jurisdiction. It is, we think, 0 


(1) (874) 22 W. R. Cr. 79. (7) (1880) 7 C. L. R. 352. 

(2) (1875) 25 W. R. Cr. 2. (8) (1881) I. L. R. 7 Cale, 385. 
(3) (1831) I. L. R. 6 Calc. 835. E (1895) I. L. R, 23 Calc. 557. 
(4) (1893) I. L. R, 20 Calc. 515. Qo) (1904) 8 C. W. N, 590. 

(5) (3901) I. L. R. 28 Calc. 446. (11) (0876) 25 W. R. Cr. 74. 

(6) (1878) I. L. R. 4 Calc. 65o. (12) (1879) 4 C. L. R. 484. 


(13) (1893) I. L. R. 25 Calc. 520, 
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obvious that the Code contemplates that the Magistrate should 
exercise his own judgment in arriving at a conclusion from 
the materials placed before him or from the circumstances 
within his knowledge. There is considerable force in the con- 
tention that if a Magistrate acts upon a mere expression of 
opinion by the Police, not accompanied by any statement of 
facts sufficient to satisfy him and to enable him to form his own 
opinion, the institution of the proceedings is practically transferred 
from the Magistrate to the Police. But we are not prepared to go 
further and to hold that a Magistrate has no jurisdiction to initiate 
proceedings unless the Police Report shows that the disputing parties 
are actually assembling men, as stated in the case of Puddomonee 
v. Fuggodumba (1), or doing other specific overt acts as stated in 
the case of Run Bahadoor v. Tilessuree (2). If the learned Judges 
who decided these two cases, intended to lay down any inflexible 
rule of law, we regret we are unable to adopt it, as such a limitation 
is not justified by the language of the Code, and, if accepted, would 
in many instances undoubtedly defeat the very object, namely, the 
prevention of breaches of the peace which the Legislature had in 
view. Nor are we prepared to assent to the view indicated in the 
case of Dhanpul v. Chatterput (3), that this Court should ordinarily 
examine whether the grounds upon which the Magistrate was satisfied 
of the existence of tbe likelihood of a breach of the peace, afford a 
reasonable foundation for his conclusions. It appears to us impossible 
to lay down any hard and fast rule so as to specify the sufficiency of 
the materials upon which a Magistrate ought to be satisfied before he 
assumes jurisdiction in any particular case; we can only hold 
that a Magistrate ought not to take action upon a mere expression 
of opinion by the Police, but should have a statement of facts 
before him so that he may form his own opinion, and be satisfied 
asto the necessity or otherwise for the initiation of proceedings 
under Sec. 145. Judged by this test, there was, in our opinion, 
sufficient material in this case before the Magistrate to justify his 
action though it may be conceded that the Police Report might 
have been more full and specific. 

The second branch of the contention advanced by the learned 
counsel for the petitioner is based on the assumption that in order, 
to justifr the initiation of proceedings by the Magistrate, it is 
essential that the dispute must be of a character which renders a 
breach of the peace imminenti. It may be conceded that there are 


(1) (1875) a5 W. R. Cr. a. (2) (1874) 22 W. R. Cr. 79. 
(3) (1893) I. L. R. 20 Calc. 513. 
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cases to be found in the Reports which appear to lend some support 
to this argument, notably the cases of Gobind Chunder v. Abdool (1), 
Kali Kissen v. Anund Chander (2), and Faun Manjhi v. Mani- 
ruddin (3). But, if the learned Judges who decided these cases, 
intended by the use of the expression “a breach of the peace must be 
imminent," a state of things different from what is indicated by the 
expression, * there is a likelihood of a breach of the peace," we are 
unable to hold that the imminence of a breach of the peace is essen- 
tial for the exercise of jurisdiction by the Magistrate. If ‘“ imminence ” 
of an event indicates a greater degree of chance of the event happen- 
ing than is denoted by the “ likelihood ” of the event, it is obvious 
that the interpretation. sought to be put upon the section is not 
justified by its language. It is always dangerous to paraphrase the 
language of a Code, and, specially so when, as in the present instance 
the terms are clear and unambiguous. It is perfectly true that, as 
pointed out in the cases of Zn “he matter of Kumud Narain Bhoop (4), 
and Anesh Mollah v. Ejaharuddy (5), the jurisdiction conférred 
upon a Magistrate to take proceedings under Sec. 145, is of an ex- 
ceptional character and it isalso obvious that such jurisdiction may 
be exercised only under the circumstances defined in that section, 
namely, that a dispute likely to induce a breach of the peace exists, 
for it is this likelihood which renders necessary any action on the 
part of the Magistrate. But, we are unable to see any justification 
for incorporating into the section a further limitation which is not 
justified by its language. The view we take is supported by case of 
Uma Churn v. Beni Madhab (6), where Sir Richard Garth C. J. 
pointed out that there must be a present danger of a breach of the 
peace (not, be it noticed, a danger of an immediate or imminent 
breach of the peace), and also by the case of Damodar v. Syama- 
nund, (7) where Mitter J. pointed out that although it is not enough 
to show that it is probable that a breach of the peace may occur, it 
is sufficient for the Magistrate to take action if there is a reasonable 
apprehension that a disturbance oftbe peace is likely to occur. 
In our opinion, the Magistrate must determine in each case whether 
there is a likelihood of a breach of the peace, and, that we ought 
not to adopt a construction, the effect of which will be to substitute 
for the word “ likelihood," the term “ probability," or * imminence," 
or any similar expression. In the case before us, the Magistrate 
was satisfied, at the time he recorded the initial order, that there 


(1) (1881) I. L. R. 6 Calc. 835. (4* (1878) I. L. R. 4 Calc. 650. 
(2) (1896) I. L. R. 23 Calc. 557. (5) (gor) I. L. R. 38 Calc. 446. 
(3) (1904) 8 C. W. N. 590 (6) (1880) 7 C. L. R. 352. 


(7) (1881) I. L. R. 7 Calc. 385. 
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was a likelihood of a breach of the peace, and, there can be no 
reasonable room for doubt upon the facts that his conclusion was 
right. l 


Assuming, however, that the contention advanced by the learned 
counsel for the petitioner is well founded in either one or both of 
its branches, the question arises, whether the petitioner is entitjed 
to claim the interference of this Court as a matter of right. It may 
be conceded that the cases of Sheikh Munglo v. Durga Narain (1), 
Chunder Madhab v. Juggat Chunder (2), Queen Empress v. Gobind 
Chandra (3), and Kali Kishen v. Anund Chunder (4), do tend to show 
that so long as the Criminial Procedure Codes of 1872 and 1882 
were in force, this Court, in the excercise of its Revisional Jurisdic- 
tion, did interfere with orders made under Sec. 145 (or the corres- 
ponding section of the repealed Codes,) when such orders had been 
made without jurisdiction and under circumstances similar to those 
alleged to exist in the present case; though the case of Gour Afohun 
v. Doollubh Majee (5), with which some dissatisfaction has been 
expressed in subsequent cases, shows that even under the repealed 
Codes there was a diversity of judicial opinion as to the propriety of 
the reversal by this Court of every order made without jurisdiction. 
The learned counsel for the petitioner laid considerable stress upon a 
passage in the judgment of this Court in the case of Kali Kissen v. 
Anund Chunder (4), to which one member of this Bench was a party, 
in which it was held that if at the time when the Magistrate makes the 
initial order, there are not materials before him which would justify 
his action, he acts without jurisdiction, and, the defect is not remedied 
even if it appears from the evidence taken in the course of the 
trial, that there was at the date of the initiation of the proceedings 
a dispute likely to cause a breach of the peace. After a careful 
examination of this case, we find ourselves unable to adopt the 
view indicated therein, as well founded on principle. But it is not 
necessary to refer this matter to a Full Bench, by reason of two 
circumstances. In the first place, the decisions referred to, were 
passed under the Codes of 1872 and 1882 and interpret the scope 
and the mode of excercise of the Revisional Jurisdiction of this 
Court, whereas we are invited in the present instance to interfere 
in the exercise of the extraordinary jurisdiction which we possess 
under Sec. 15 of the Charter Act. In the second place, the decision 
of the Full Bench in the case of Su£AJal Sheikh v. Tarachand Ta (6) 


(1) . (1876) 25 W. R. Cr. 74. (a) (1879) 4 C. L. R. 483. 
(3) (1893) I. L. R. 20 Calc. 520. (4) (1896) I. L. R. 23 Calc. 557. 
(5 (1874) 22 W. R. Cr. 8r. (6 (1905) a C. L. J. 241. 


Vor. II. HIGH COURT. 


has definitely settled that this Court will not interfere under section 
15 of the Charter Act unless it is satisfied that the petitioner who 
Seeks the interference of this Court, has been prejudiced by the 
proceedings in the Court below. This is an unquestionably sound 
principle, and, our judicial discretion, instead of being crystallized, 
ought to be fairly exercised according to the exigencies of each 
individual case. Judged by this standard, let us consider for a 
moment, how the petitioner stands. The initial order recorded by 
the Magistrate stated specifically that he was satisfied of the existence 
of a dispute which was likely to lead to a breach of the peace. 
A copy of this order was duly served on all the parties interested. 
Fach of the claimants filed a written statement, setting forth various 
matters relating to his alleged possession of the subject matter of 
the dispute, but none of them asserted that there was no apprehen- 
sion of a breach of the peace. The present petitioner even went 
further, and described in his written statement circumstances which 
showed unmistakably that a breach ofthe peace was likely. The 
Magistrate then took evidence and found that the dispute between 
the parties did, at the date of the initiation of the proceedings render 
a breach of the peace likely. The learned counsel for the petitioner 
frankly admits that this conclusion is amply supported by the 
evidence, and, cannot be successfully challenged. But he contends 
that as the Police Report upon which the Magistrate proceeded to 
draw up the initial order, was defective and did not set out sufficient 
facts to justify an apprehension of the breach of the peace, the 
whole proceedings were without jurisdiction, and, it is the duty of 
this Court to set aside the final order. We have no hesitation in 
holding that we ought not to accede to this contention. Here the 
petitioner, in the language of Coleridge J. in Marsden v. Wardle (x) 
chose to wait and take the chance of judgment in his favour, and 
he cannot now be heard to complain of excess of jurisdiction and 
to claim as a matter of right that the proceedings should be quashed. 
The rule laid down by the Court of Appeal in Fargnharsan v. 
Morgan (2), namely, that where total absence of jurisdiction appears 
on the face of the proceedings in an inferior Court, the superior 
Court is bound to interfere, does not even in its limited form, 
apply to the circumstances of this case, and, so far as we are aware 
has never been adopted by the Courts of this country. In our 
opinion, it would have been lamentable, if we had found ourselves 
obliged by any rule of law to interfere in a case of this description, 
with an order which is undoubtedly right, which has not prejudiced 


(1) (1854) 3 E. & B, 695 (701). l (2) (1894) 1 Q. B. 552. 
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any of the parties, and the reversal of which might be followed by 
a breach of the peace as the necessary and immediate result. The 
second ground upon which the propriety of the order is questioned 
cannot be supported and must be over-ruled. 


The third and last ground upon which the validity of the order of 
the Magistrate is challenged, is that he has failed to give effect to a 
previous order relating to the property now in dispute, made under 
Sec. 530 of Act X of 1872 and toa decree of a Civil Court which 
decided the question of title in favour of the present petitioner. It 
is argued by the learned counsel, upon the authority of the case of 
Gobind Chunder v. Abdool Sayad (1) and Sims v. Fohurry Lall (2) 
that the Magistrate was bound to treat the order and decree just. 
referred to as conclusive upon the question of possession, and, 
should on that basis, have maintained the petitioner in possession. 
In our opinion these cases are clearly distinguishable ; and we may 
add that if they purport to lay down as an invariable rule that a 
Criminal Court in determining the question of possession under 
Sec. 145 is concluded by every drecree of a Civil Court and every 
previous order of a Criminal Court relating to the same property, 
no matter when and under what circumstances such orders were 
made, we are unable to accept this as a correct statement of the law. 
The Court which initiates proceedings under Sec. 145 must deter- 
mine the question of actual possession with reference to a particular 
point of time, namely, the date of the initial order, or, in the case of 
forcible dispossession, a date within two months next before such 
date. In the investigation of this question, any previous order of.a 
Civil or Criminal Court relating to the poperty in dispute, may throw 
light upon the matter, but the evidentiary value to be attached to any 
such piece of evidence must obviously depend upon the particular 
circumstances of the individual case. Thus, in Gobind Chunder v. 
Abdool Sayad, (1) during the pendency of proceedings under the 
Land Registration Act, in which the question of possession of the 
property in dispute had to be determined, proceedings were instituted 
under Sec. 530 of the Criminal Procedure Code of 1872 ; the same 
officer, in his capacity as Deputy Collector and as Deputy Magistrate 
had to take cognizance of the two proceedings, and, he came to 
contradictory findings upon the question of possession. It was held 
by this Court that the Deputy Magistrate could not practically set 
aside the order he had made in his capacity as Deputy Collector, but 
the learned Judges went on to make some general observations, 
which taken apart from the facts of the case, might be difficult to 


(:) (1881) I. L. R., 6 Calc. 835. ` (a) (1901) 5 C. W. N. 563. 


VoL. I]  . HIGH COURT. 


support. Again, in Doulat Koer v. Ramesiari Koeri, (1) it was laid 
down that the duty of a Magistrate when the right to possession has 
been declared within a time زمر‎ remote from his taking proceedings 
under Sec. r45, is to maintain any order which has been passed by 
a competent Court. This statement, ho wever, appropriate it may be 
in connection with the facts of the particular case before the Court, 
is obviously not justified by the provisions of the Statute, and, regard- 
ed as a general proposition, is not sufficiently precise to be applica- 
ble to all cages. It was, however, further developed in the case of 
Sims v. Fohurry Lal (2), where it was broadly stated that the duty 
ofa criminal Court in a case under Sec. 145, where there is a 
decree of a Civil Court for possession in respect of the disputed land, 
is to find which party held such Civil Court decree and then to 
maintain that party in possession. A view more consistent with the 
provisions of the Code was, however, taken in the case of Lowsen 
Sintal v. Kali Charan (3), where a Civil Court decree for possession 
was treated as affording only a presumptive proof of possession, to 
be taken along with such other evidence of possession as might be 
forthcoming. A similar view appears to have been taken in the 
case of Gulraj Marwari v. Sheikh Bhatoo (4), where the petitioner 
having been put in possession ofthe disputed land by the Civil 
Court in execution, of a decree establishing his right. to the same, 
only eight days before the institution of proceedings under Sec. 145, 
the learnel Judges held that the duty. of the Magistrate was to find 
possession in accordance with the Civil Court decree, and, not to 
attach the land under Sec. 146. Upon a review of these authorities, it 
appears to be clear to us, that there is no inflexible rule of law that 
a Magistrate in deciding the question of possession under Sec. 145, 
Cr. P. Code is concluded by every previous order of a Civil or 
Criminal Court relating to the subject of dispute, and that the weight 
to be attached to any such previous order must depend upon the 
facts and circumstances of the particular case. Now let us examine 
for a moment the strength of the case for the petitioner as tested by 
an application of this. principle. The order under Sec. 530 of Act X 
of 1872 upon which reliance is placed, was made so far back as 1883, 
that is, 21 years before the commencement of the present proceed- 
ings; the decree of the Civil Court followed four years later, in 1887. 
Since then, the property affected by the order and by the decree 
has been completely washed away and, it is alleged has recently 
reformed on the old site. Under these circumstances, it is impossible 

(1) (1899) I. L-R., 26 Calc. 625. (3) (19043 8 C. W. N. 719. 

(2) (1901) 5 C. W. N. 563. ١ (4) (1905) I. L. R, 32 Calc. 796. 
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to urge with any show of reason that the documents relied upon 
have any substantial bearing upon the decision of the question of the 
actual possession of the reformed chur. It is conceded that the 
learned Magistrate has considered the whole of the evidence upon 
the matter, and, his conclusions, we think, cannot be successfully 
attacked. In our opinion, there is no substance in the third ground 
taken before us, and, it must be over-ruled. 


-.' The Rule will, therefore, stand discharged. oa 


X. N. M. Rule discharged. 


Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. 
TARA PADA BISWAS AND OTHERS. 


v. 


NURUL HUQUE MIA AND OTHERS. * 


Criminal Procedure Code (Act V of 1893), Sec. 145—Summons Case, 
procedure for, not applicable—Witnesses, summons or processes fer. 


There is no provision in the Criminal Procedure Code which makes the 
procedure laid down for summons cases, applicable to proceedings under 
Sec. 145 and the parties cannot claim it as a matter of right that it is 
obligatory upon the Magistrate to assist them to produce their evidence by 
issuing summons or other processes upon their witnesses. l 


Rule obtained by the First Party under Sec. 15 of the 
Charter Act. 


. Proceeding under Sec. 145 Cr. P. Code. 
The material facts and arguments appear from the judgment, 
-- Babu Hara Prasad Chatterjee for the Petitioners. 


Mr, Khondkar and Babu Haribhusan Mookerjee for the Opposite 
party. 
C. À. V. 
. The judgment of the Court was delivered by 


Mookerjee J.—This is a Rule issued by this Court under Sec. 
15 of the Charter Act upon an application made by the first party 
to a proceeding under Sec. 145 Cr. P. C., calling upon the District 
Magistrate of Nadia, as also upon the second party to show cause 
why the order made under that section by the Subdivisional Magis- 


trate of Meherpur should not be set aside. No one appears on 


* Cr. Revision No. 697 of 190 


against the order of N. A. Briscoe Esq., 
Subdl. Magistrate, Meherpur, dat 


the oth June 1905. 


Vor: 1.) HIGH COURT. 


behalf of the Magistrate 0غ‎ show cause, but he has submitted an 
explanation which has been placed before us. The second party 
in whose favour the order was made by the Court below have, how- 
ever, entered appearance and it has been argued on their behalf 
that no grounds have been established for the interference of this 
Court in the exercise of the powers of superintendence which it 
possesses under the Charter Act, 


Dn behalf of the petitioners the validity of the order of the Court 
below is questioned on four grounds, namely, jsf, that the initial 
order recorded under the first paragraph of Sec. 145° does not 
contain a statement of the grounds upon which the Magistrate was 
satisfied that there was a likelihood of a breach of the peace; 
secondly that the Police Report upon which the initial order was 
founded does not disclose sufficient grounds to justify the inference 


that a breach of the peace was likely; /Aird/y that a copy of the 


initial order was not served upon the property in dispute as requir- 
ed by cl. (3) of Sec. 145 ; and /our/Aly that the Magistrate acted 
illegally in the exercise of his jurisdiction by refusing to assist the 


petitioners so as to enable them to produce their evidence. In' our: 


opinion these contentions are not well founded and din not to 
prevail. 


As regards the first ground taken before us, it is sufficient to 
refer to the decision of the Full Bench in the case of Khosh Maho- 
med Sirkar v. Nazir Mohomed (1). As regards the second ground, 
it cannnot be supported in view of the decision of this court in the 
case of Kulada Kinkar v. Denesh Mir (2), besides, the Police 
Report upon which the initial order was based, does appear to us 
to contain a statement of facts amply sufficient to justify the conclusion 
that a breach of the peace was likely. As regards the third ground 
it is concluded by the decision of the Full Bench in the case of 
Sukh Lal Sheikh v. Tara Chand Ta (3). The first three grounds, 
therefore, fail and must be overruled. 

In support of the fourth ground, the learned vakil for the peti- 
tioners has drawn our attention to the following facts. It appears 
that on the 22nd May 1905, which had been fixed for the hearing 
of the case, an application was made to the Magistrate on behalf 
of the present petitioners, stating that five of their witnesses on 
whom summonses had been previously served, had not apppeared, 
and praying that fresh summoness might be issued upon them. This 
application was refused and eight witnesses on behalf of the petitioners 


(1) (1905) aC.L.].2 (2) (1905) 2 C.-L, J. 271. 
(3) (1908) 2 C. L. J. 24i. 
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were examimed. On the next day two more witnesses were ex- 
amined on their behalf but it is alleged that the Magistrate did not 
allow one of the witnesses, named Dinanath, to prove under Sec. 47 
of the Indian Evidence Áct, some collection papers alleged to have 
been written by one Jadunath who had been summoned as a 
witness but had not appeared. Under these circumstances it is 
argued by the learned vakil for the petitioners that the Magistrate 
acted illegally in the exercise of his jurisdiction and his orter 
ought to be discharged. He relies upon the cases of Hurendro 
Narain v. Bhobani Prea (13), Ramchandra v. Monohur (2), 
Madhab Tanti y. Martin (3), and Surjya Kanta v. Hemchunder (4) 
as authorities for the proposition that proceedings under Sec. 145 
of the Cr. P. C. should in all points of procedure be regarded as 
summons cases and although it is discretionary with a Magistrate to 
issue summons on a witness in such cases, yet if such discretion 
has not been judicially exercised, the High Court ought to interfere. 

The learned counsel for the second party on the other hand 
contends that no such inflexible rule is deducible from the cases 
referred to, that if any such general rule has been laid down by. 
those decisions, it is contrary to the provisions of the Criminal 
Procedure Code, that in any event there is no provision in the 
Code which entitled the petitioners to ask for the issue of a 
second summons upon witnesses who in spite of the proper 
service of the first summons had not entered appearance, and 
thatas there was nothing to show that the petitioners had been. 
prejudiced by reason of the refusal of the Magistrate to issue 
the second summons this Court ought not to interfere. In 
order to determine which of these arguments ought to prevail, it 
is necessary to examine the provisions of the Code, relating to the 
issue of summonses or other processes to compel the attendance 
of witnesses in criminal cases. 

Part VI of the Criminal Procedure Code deals with proceedings 
in prosecutions and it distinguishes between the trial of sum- 
mons cases by Magistrates, the trial of warrant cases by Magis- 
trates, summary trials, enquiry of cases triable by a Court of 
Sessions or a High Court, and trials before a High Court or a 
Court of Sessions. In each of these cases, the Code explicitly 
provides for the production of evidence by an accused person 
and defines the extent of the assistance to which he is entitled 
from the Court to enable him to do so effectively. Thus, with 


(r) (1885) I. L. R, 11 Calc. 762. (3) (1902) I. L. R, 30 Calc. 508 (note.) 
(2) (1893) I. L. R. at Calc. 29. ` (4) (1902) I. L. R. 30 Calc. 508. 
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regard to the trial of summons cases by Magistrates, Sec. 244 after 
providing that the Magistrate shail hear the complainant and take: 
all such evidence as may be produced in support of the prosecution, 
and also hear the accused and take all such evidence as he pro- 
duces in his defence, lays down in clause (2) that “the Magis- 
trate may, if he thinks fit, on the application of the complai- 
nint or accused, issue process to compel the attendance of any 
witness or the production of any document or other thing." 
Similarly, with regard to the trial of warrant cases by Magistrates, 
Sec. 252 provides that the Magistrate shall summon to give evidence 
before him such of the witnesses named by the complainant as he 
thinks necessary. This is followed by Sec.” 257 which provides 
that if the accused after he has entered upon his defence applies to 
the Magistrate to issue any process for compelling the attendance of 
any witness, the Magistrate shall issue such process unless he 
considers, that such application should be refused on the ground 
that itis made for the purpose of vexation or delay, or defeating 
the ends of justice. Inthe case of summary trials, again, Sec. 
262 provides that the procedure prescribed for summons cases 
shall be followed in summons cases and the procedure prescribed 
for warrant cases shall be followed in warrant cases, subject to 
exceptions which do not touch the question now raised before us. 
In the same manner, with regard to enquiries in cases triable by a 
Court of Sessions or by a High Court, Sec. -208 cl. (3) provides that 
if the’ complainant ‘or officer conducting the prosecution. or the 
accused applies to the Magistrate to issue process to compel the 
attendance of any witness, the Magistrate shall issue such 
process unless for reasons to be recorded, he deems it unnecessary 
todo so, Sec. 211 then lays down that after a charge has been 
framed, a list and a supplemental list of witnesses. to be summoned 
on behalf of the accused to give evidence at his trial, may be sub- 
mitted, and Sec. 2:6 provides for the issue of summonses to 
witnesses so named. Sec. 21g empowers the Magistrate to examine 
supplementary witnesses after the commitment and before the 
commencement of the trial. Inthe case of atrial before a High 
Court or a Court of Sessions, Sec. 291 defines the right of an 
accused person to examine witnesses in attendance and limits his 
right to have summoned as witnesses such persons only, as 
were named by him in the list delivered to the Magistrate by whom 
he was committed for trial. Upon areview then of the provisions 
of the Code which regulate proceedings in prosecutions, it is mani- 
fest that in trials of summons cases and warrant cases, in sum- 
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mary trials, in enquiries. into cases triable by a Court of Sessions 
or by a High Court and in trials before a High Court or a 
Court of Sessions, the Code specifically provides for the summoning 
of witnesses on behalf of the prosecution as also on behalf of 
the accused ; in some instances a certain amount of discretion 
is vested in the Court and it may be conceded that if such judicial 
discretion is erroneously exercised by an inferior Court, to the 
prejudice of either the prosecution or the accused, it is competeht 
to a superior Court to remedy the defect. We shall now proceed 
to examine the bearing of these - provisions of the Code upon 
Part IV which treats of the prevention of offences. 


Part IV of the Code includes Chapters VIII-XIII, of which 
Chap. VIII treats of the taking of security for keeping the peace 
and for good behaviour, Chap. X is devoted to public 
nuisances and Chap. XII deals with disputes as to im- 
moveable property. Sec 117 which occurs in Chap VIII and 
refers to proceedings for taking security for keeping the peace 
in cases other than on conviction and also for taking security for 
good behaviour, provides in cl. (2) that the enquiry by the Magis- 
trate into the truth of the information upon which he has ‘taken 
action, shall be made, as nearly as may be practicable where the 
initial order requires security for keeping the peace, in the manner 
prescribed for conducting trials and recording evidence in summons 
cases, and where the order requires security for good behaviour, in 
the manner prescribed for conducting trials and recording evidence 
in warrant cases, except that no charge need be framed. Again 
Sec. 137 which finds a place in the chapter on public nuisances 
provides that when the person to whom the conditional order for 
the removal of the nuisance has been directed appears and shows 
cause, the Magistrate shall take evidence in the matter as,in a 
summons case. When however, we turn to Sec. 145 which finds a 
place in the chapter on disputes as to immoveable property we find 
that the Code does not specify that the procedure to be followed is 
either that prescribed for summons cases or warrant cases. On the 
other hand, clause (4) of the section provides that the Magistrate 
shall receive the evidence produced by the disputing parties, consi- 
der the effect of such evidence and take such further evidence, if any, 
as he thinks necessary. The conclusion seems to us to be 
irresistible that although the Legislature in cases for the taking of 
security for keeping the peace and for good behaviour as also in 
cases of public nuisance has expressly provided that in some 
-specified instances the procedure prescribed for summons cases and 


VOL. I] l HIGH COURT. 


in others the procedure prescribed for warrant cases, shall be 
followed and has thus entitled the parties to claim the assistance 
of the Court, within the limits defined in other parts of the Code, 
in summoning witnesses and in producing evidence, yet the 
Legislature has deliberately ommitted to extend the procedure pres- 
cribed for summons cases or warrant cases to proceedings under 
Séc. 145. This difference is undoubtedly remarkable and if it 
were necessary to seek the reason for this distinction, it would not 
be difficult, in our opinion, to find it. Sec. 145 was intended to 
provide a speedv remedy for the prevention of breaches of the peace 
arising out of disputes relating to immoveable property. The Code 
contemplates a determination of the question of possession without 
any reference to the merits of the respective claims of the disputing 
parties to a right to possess the subject of dispute. The question 
of possession moreover has to be determined with reference to a 
specified point of time, namely, the date of the initial order or in 
the case of forcible dispossession, a date within 2 months next 
proceeding such order. The Legislature could hardly have con- 


` templated an elaborate and protracted investigation, the result of 


w 


which might in' many instances be to defeat the very object, in yiew, 
namely, an effective prevention of a breach of the peace, The 
whole object might obviously be defeated, if the Court could be 
compelled to summon and resummon witnesses at the choice of 
the parties. It further appears to us that having regard to the 
nature of the question to be determined, the disputing parties 
ought not to have any difficulty in producing, without the assistance 
of the Court, evidence which would ordinarily be at their disposal, 
It may further be pointed ‘out that apparently the Magistrate is given 
no choice in receiving the evidence produced before him, Manmatha 
Nath v. Baroda Prosad (1), and if so, the parties by summoning 
any number of witnesses and by asking for fresh processes may 
indefinitely prolong the enquiry. Apart from these considerations, 
however, it appears to us to be clear from the provisions of the 
Code to which we have referred. at length, that it is not obligatory 
upon the Magistrate to assist the parties to a proceeding under Sec. 
145 to produce their witnesses and they cannot claim as a matter 
of right that processes should be issued by the Courtto enable 
them to bring forward their evidence. Sec. 540 of the Code does 
not strengthen the contention advanced on behalf of the petitioners, 
because that section only authorises the Court at any stage of an 
enquiry to summon any person as a witness, though not previously 
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summoned, and it makes it obligatory upon the: Court to summon 


and examine any such person only if his evidence appears to it to 
be essential to the just decision of the case. This is manifestly 
quite different from holding that the parties have a rightto ask for 
the assistánce of the Court in producing their evidence, and indeed 
if the two were identical, most of the sections of the Code to which 
we have already referred would be superfluous. It further appears 


to us that so far as Sec. 145 is concerned, the provisions of Sec. 540 


are to. some extent, practically incorporated in it by cl. (4) which 
authorises the Magistrate to take such further evidence, if any: as 
he thinks necessary. 


As regards the cases upon which reliance is placed, Wurendra 
Narain v. Bhabani Prea (1) which was decided under the Code 
of 1882, no doubt lays down broadly that a proceeding under Sec. 
145 should be regarded on all points of procedure as a summons 
case. With all respect for the learned Judges who decided that 
case, we are unable to assent to this view, in support of which no 
reasons are assigned. As regards the case of Mam Chandra v. 
Monohar (2), to which decision one member of this Bench wasa 
party, and upon which considerable reliance was placed by the 
learned vakil for the petitioners, it simply accepted the ruling in 
the earlier case without an examination of the grounds upon which 
itis based. As regards the case Jfadhab Chandra v. Martin (3), 
which was cited with approval in Manmatha Nath v. Baroda 
Prasad (4), it appears to have been assumed that the Magistrate 
acted without jurisdiction in refusiug to issue process for the 
attendance of witnesses cited by one of the parties, but no grounds 
were stated to justify this conclusion. The last case referred to is 
Surja Kant v, Hem Chandra (5), which was followed in Radha 
Nath Singh v. Mangal Gareri.* We have carefully examined the 


(1) (1885) I. L. R. r1 Calc. 76a. (3) (1902) I. L. R. 30 Calc. 508 (note.) - 
(3) (1893) I. L. R. 21 Calc. 29. (4) (1904) I. L. R. 31 Calc. 685. 
(5) (1902) I. L. R. 30 Calc. 508. 





* CR. REVN. No. 141 OF 1905. 


Pargiter and Woodroffe JJ.—In this case a Rule was issued on the 
District Magistrate and on the opposite party to show cause why ‘the order 
passed under Sec. 145 Cr. P NS against the applicant should not be set aside 
on the ground that no opportunity was given to him to produce his evidence. 

No cause has been shown either by the District Magistrate or by the 
opposite party: and following the Rulings of this Court in Surjya Kani 
Acharjee v. Hem Chandra Chowdhury, I. L. R. 30 Calc. 508, and Manmatha 
Nath Mitter v. Baroda Prosad Roy Chowdhury, 1. L. R. 31 Calc. 685, we make the 
Rule absolute and set aside the order. 


Babu Biraj Mohan Mojumdar for the Petitioner, 


VoL. IL) HIGH COURT. 
I 


grounds upon which this decision is based and although there is much 
in the reasons assigned by the learned Judges which we might accept 
without hesitation, we are entirely unable to adopt the conclusion at 
which they arrived, which, with all deference for them, appears to us to 
be inconsistent with those reasons. As we understand the judgment of 
the learned Judges they dissent from the view of the law expounded in 
the cases of Hurendra Narain v. Bhabani Prea (1), and Ram Chandra 
v. Manohar (2), and they expressly hold that it cannot be laid 
down asarule of law that proceedings under Chap. XII of the 
Criminal Procedure Code should be regarded as to procedure, as 
summons cases; but they apparently hold that as a special provi- 
sion has not been made by the law, it should be laid down as a 
rule of convenience that the Magistrate is not absolved from the 
duty of assisting the parties in procuring the attendance of material 
witnesses when it is shown that their attendance cannot be enforced 
without such assistance. We regret we are unable to follow this 
conclusion, and we feel that if we adopted it, we would be encroach- 
ing upon the functions of the Legislature and practically incorporat- 
ing into Sec. I45, directions which are not to be found there,— 
directions which it appears from an examination of the other provi- 
sions of the Code, the Legislature has deliberately omitted. No 
doubt, if it had been obligatory upon the Magistrate to proceed 
as in summons cases and if he had acted erroneously in the exercise 
of the judicial discretion vested in him, our interference might 
have been invited by any party prejudiced by his inaction; but we 
are not prepared to cast upon the Magistrate a duty which has not 
been imposed upon him by the Legislature. We have nothing to 
do with the policy óf the law when, as in this instance, the provi- 
sions of the Code are clear and unambiguous; but we are by no 
means satisfied, as we have already indicated, that the provisions 
of the Code as we construe them are not defencible on principle. 


We have next to consider whether the present case ought to be 
referred to a Full Bench. We do not think it necessary to do so 
inasmuch as it has already been decided by a Full Bench in the 
case of Sukhlal Sheikh v. Tarachand Ta (3) that the powers of 
superintendence vested in this Court by Sec. 15 of the Charter Act 
should in cases under Sec. 145 of the Cr. P. Code be exercised 
with caution and that this Court ought not to interfere unless it is 
satisfied that the petitioners have been prejudiced by the proceedings 
in the Court below. In the case before us, there is nothing to 


(1) (1885) I. L. R. 11 Calc. 76a. (a) (1893) I. L. R, 21 Calc. 9 
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show that the witnesses with regard to whom second summonses were 
asked for, could not have been made to attend without the assistance of 
the Court. ‘There is even nothing to show what they would have proved 
and whether they are material witnesses, Further, although it was 
suggested that witness Dinanath was not allowed to prove the 
collection papers alleged to have been prepared by Jadunath, yet 
there is nothing to show that any questions on the matter were put 
to the witness while he was under examination and were impro- 
perly disallowed. On a careful review of the whole proceedings 
we are not satisfied that the petitioners were unable to procure 
the attendance of any of their witnesses without the assistance of 
the Court or thatthere has been any denial of justice in this case. 
No grounds have been made out to justify the exercise of our 
extraordinary jurisdiction under the Charter Act, and the Rule will 
therefore stand discharged. 

M. N. M. Rule discharged. 


Fe ror iiid n e 


APPELLATE CIVIL. 


Before Mr. Justice Harington and Mr. Justice Mookerjee. 
SURJIRAM MARWARI AND ANOTHER 


2 


BARHAMDEO PERSAD AND ornxns.* 


Mortgage—Subrogation—Charge, keeping alive of—Equity of redemption, 
purchaser of—Purchaser, payment by, of one of two charges—Non-payment of 
the other, effect of —Lis pendens in mortgage suit, applicability of. 


If a person purchases property which is subject to two mortgages, and 
retains a portion of the purchase money for payment to the mortgages but 
pays the first of the two incumbrancers and not the second, he cannot 
treat the first mortgage as kept alive to be used as a shield against the second, 
nor can he claim to be subrogated to the position of the mortgagee whose 
debt he has satisfied. 


The doctrine of subrogation does not apply when a person simply performs 
his own obligation or covenant and pays off a charge which he has under- 
taken or is bound to satisfy. 

Parry v. Wright (1), Brown v. Stead (2), Narayansami v, Narayan (3), 
and Robinson v. Leavitt (4), applied. 

The question whether a mortgage which has been paid off is to be considered 
as extinguished or as kept alive for the benefit of the person who makes the 


* Appeal from Original Decree No. 158 of 1900, against the decree of 
Babu Jasendra Nath Ghosh, Subordinate Judge, Monghyr, dated the 27th 
September 1899. 


(1) (1828) و‎ Russ. 142 (3) (1893) I. L. R. 17 Mad. 6a. 
(3) (1832) 5 Sim. 535. (4) (1834) 7 New. Hamp, 99. 
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payment, is one of intention to be determined with reference to the surround- 
ing circumstances as they exist at the time when the mortgage is discharged. 
Mohesh Lal v. Mohunt Bawan Das (1), and Morley v. Morley (2) followed. 
In the case of a mortgage suit, the /is continues after the decree sisi and 
the doctrine of //s pendens is applicable to proceedings to realise the mort- 
gage after the decree for sale. 


* Shivjiram v. Waman (3), Harshankar v. Shewgobind (4), Bhugwan Das v. 
Nilkanta (5), and Chuni Lal v, Abdul Ali (6) followed. 
Appeal by the Defendants. 


Suit for possession and in the alternative for enforcement 
of mortgage. 
The material facts and arguments appear from the judgments. 


Babus Dwarka Nath Chakravarti and Foy Gopal Ghosha for 
the Appellants. 


Dr. Rash Behary Ghose and Babu Foges Chunder Dey for the 
Respondents. 1 C. A. V. 


The following judgments were delivered :— 


Harington J.—This is an appeal by defendants Nos. 14 and 
16 against the judgment of the Additional Subordinate Judge of 
Monghyr giving the plaintiff possession of 2 annas share in Delloni. 


. The title under which the plaintiffs claim the property in 
question arises under a mortgage dated the 22nd January 1880, in 
favour of one Narku Singh. To pay off this mortgage together with 
a decree in favour of Ram Sahay Singh obtained in a suit based on 
a mortgage of May 1877 and a decree in favour of the present 
appellants, the mortgagors executed a Kobala selling to the plaintiffs 
3 annas 12 dams 13 cowries 6 bawries and 134 powries of Belloni. 
The plaintiffs allege that they obtained possession, but were dis- 
possessed in the year 1891, and they set up a title under the deed 
of sale and say that the mortgage of Narku Singh having been paid 
off out of the consideration money which they found, they are entitled 
to stand in his shoes and have priority over any mortgages subse- 
quent to the 22nd January 1880. 


The defendants appellants based their title on a mortgage of 
another 2 annas of the same Mouzah dated the 25th December 
1882. On this latter a suit was brought, a decree was obtained and 
the 2 annas covered by the mortgage was sold on the 23rd May 1892 


(1) (1883) L. R. ro I. A. 62. (4) (1899) I. L. R. 26 Calc. 966. 


(2) (1855) 5 De G. M. & G. 610. (5) (1904) 9 C. W. N. (s 
(3) (1897) 1. L. R. 22 Bom. 939. (6) (1901) I. L. R. 23 All. 331. 
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and purchased by the appellants whose sale was confirmed on the 
25th July that year. On the other mortgage of 2 annas of Belloni, 
a suit was brought, a decree was passed on the 17th September 1894 
and the property was sold in execution of tbat decree. To this 
last suit the present plaintiffs were parties. The learned Subordinate 
Judge is of opinion that of the three charges which were to be 
paid under the kobala executed in favour of the plaintiffs only two 
have been discharged, the decree in favour of the appellants not 
having been satisfied, 


The plaintiffs respondents contend, first, that they paid the whole 
of the consideration for the kobala, and that inasmuch as the 
charge of 1880 was paid off out of the consideration for the kobala 
they were entitled to stand in the shoes of the mortgagee under that 
mortgage and to rely on a title paramount to the appellants’ mort- 
gages of 1881-82. They also contend that even if the learned 
Subordinate Judge is right in holding that they have not paid the 
whole of the consideration for the kobala, but have kept back the 
amount due to the appellants, even then they are still entitled to 
their priority in respect of the payment of the mortgage of 1880, and - 
they are still entitled to keep that charge alive as against the present 
appellant. 


Now the question as to whether they did or did not pay that 
portion of the purchase money which was allotted to the discharge 
of the appellants’ decree is a question of fact. The learned Subor- 
dinate Judge has disbelieved the evidence on which it was sought 
to prove their payment, and notwithstanding the recital in the deed 
that the whole of the consideration money was paid, I cannot 
without very strong reasons differ on a question of fact from the 
learned Judge who had the opportunity of seeing the witnesses 
who were called for the purpose of proving the payment. That 
the decree was in fact not paid off is clear. If it had been, satisfac- 
tion of the decree must have been certified to in Court, and the 
certificate of satisfaction could have been produced, I agree with 
the learned Judge that the plaintiffs have failed to prove that they 
paid the amount required for the discharge of the appellants' decree. 


The only question under these circumstances is:— are they 
entitled to claim priority in respect of the charge under the mort- 
gage of January 1880 which has been paid off. The question 
whether they intended to keep the charges alive must be ascertained 
from the perusal of the kobala. There is no expression of any 
such intention, 'The sale was expressly made in order that the 


V Or. IL] HIGH COURT. 


creditors might be paid and the properties released from the liens 
created by the mortgage bonds and decrees. As far as any inten- 
tion is expressed by the kobala, it is an intention to extinguish the 
mortgage liens existing in favour of the three creditors mentioned 
in the kobala. Further the kobala does not differentiate, as far as 
the intention of the vendors is concerned between either of the 
three charges which were to be paid off. 'The vendors do not 
express any intention of treating any of the three differently from 
the others. That being so, I infer that the intention of the vendors 
was to treat the liens under all three debts in the same manner; 
there was no sort of object in keeping all three alive, because it 
has been conceded there were no subsequent charges on the pro- 
perty in respect to which it was necessary to retain priority. The 
result is that the purchaser would gain no advantage if he did keep 
all the charges alive. He could only get an advantage if be kept 
the first charge alive for the purpose of retaining priority over the 
other two. This he has not expressed the intention of doing. I 
do not assent to the argument that inasmuch as the first charge 
of 1880 has been paid off, the plaintiff is entitled to stand in the 
shoes of the mortgagee under that mortgage and obtain priority 
over the appellants’ charge. To hold that such was the case would 
be in effect to allow the plaintiff to reap an advantage by the non- 
fulfilment of his part of the contract which he would not have 
obtained if he had carried out his agreement. That result is not 
one to which it would be just to come. 


I hold therefore that the plaintiff has no priority in respect of 
the mortgage of 1880 but that the property in question is still 
burdened with the amount due under the decree of June 1884 in 
favour of the appellant. 

The question then is as to this position of the parties :— 

Had the appellants taken no proceedings on their mortgage, the 
plaintiffs would have been entitled to the property subject to the 
mortgage but it appears that the appellants have purchased 
the property at a sale held in execution of a decree obtained on 
their mortgage and that their purchase under the kobala of the 
plaintiffs respondents was made between the time when the decree was 
made in favour of the appellant, and thé purchase by the appellants 
in execution of the decree. "The result, therefore, is that section 52 
of the Transfer of Property Act applies, and the plaintiffs’ purchase 
cannot affect the rights of the present appellants. The appeal 
therefore, must be allowed. The suit therefore, as against them 
must be dismissed with costs. 
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Mookerjee J.—1 agree with my learned brother that the decree 
made by the Subordinate Judge, in so far as it affects the appellants, 
must be reversed, and the suit dismissed as against them. 


The property in dispute in this appeal is Mouzah Belouni, which 
bears Touzi No. 3823 of the Monghyr Collectorate. The first 
party defendants were proprietors of this property, to the extent of 
4 annas 6 dams ro cowries share. The transactions under which 
the plaintiffs claim to have acquired an interest in this property, 
which they sought to enforce in the Court below in the present 
action, are as follows: 


(1) A mortgage in favour of Narku Singh, in respect of 2 annas 
share of Belouni, dated the 22nd January 1880. 


(2) À conveyance in favour of the plaintiffs, in respect of 3 annas 
12 dams 13 cowries and a fraction more, share of Belouni, for 
Rs. 15, 092, dated the 8th October 1886. 


The whole of the consideration for the conveyance was to be 
applied in discharge of the debts due to three creditors of the 
vendors, namely, Rs. 7,000 to Narku Singh under his mortgage of 
the 22nd January 1880, Rs. 5,500 to one Ramsahai Singh under his 
decree of the 20th August 1884, and Rs. 2,592 to the present 
appellants under their decree of the 4th June 1884. The vendors 
further engaged to indemnify the purchasers if any prior debt was 
established against the property conveyed, and, on the roth Novem- 
ber 1886, strengthened their personal guarantee, by executing an 
ekrarnama which created a charge upon various properties with 
which we are not concerned in this appeal. 


The transactions under which the appellants claim to have 
acquired an interest in the property in suit, are as follows: 


(1) A mortgage in favour of the appellants, in respect of 2 annas 
share of Belouni, dated the 22nd August 1881. 


In 1894, the appellants brought a suit to enforce this mortgage, 
to which the present plaintiffs were made parties; on the 17th 
September 1894, they obtained the usual mortgage decree, which 
was executed, the mortgaged property brought to sale, and purchased 
by the decree-holders on the 25th July 1895; the sale was confirm- 
ed on the 27th August 1895. 


(2) A mortgage in favour of the appellants, in respect of another 
2 annas share of Belouni, dated the 25th December 1882. 


On the 28th April 1884, the appellants brought a suit to enforce 
the mortgage, and obtained the usual mortgage decree on the 
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4th June 1884. This decree was to have been discharged by the 
consideration for the conveyance in favour of the plaintiffs, dated 
the 8th October 1886. The appellants, however, were not paid, and 
consequently executed their decree; the mortgaged property was sold 
on the 23rd May 1892, and purchased by the decree-holders; the 
sale was confirmed on the 25th July 1892. 


(3) A mortgage in- favour of the appellants, in respect of 5 dams 
share of Belouni, dated the 30th November 1893. 


On the roth February 1896, the appellants obtained a decree on 
this mortgage, in execution of which the mortgaged property was 
sold on the 25th August 1896 to the decree-holders; this sale was 
confirmed on the 26th September 1896. 


The plaintiffs alleged in the Court below that they have not been 
able to retain possession of 3 annas 12 dams r3 cowries share 
of Belouni covered by their conveyance of the 8th October 1886, 
because in execution of decrees obtained by the appellants portions 
of the property have been sold up and purchased by them. The 
plaintiffs, accordingly praved for recovery of possession of as much 
share of Belouni as might be available, for realisation of the pro- 
portionate price of the remainder by enforcing the charge created 
in their favour by the Ekrarnama of the 19th November 1886, and, 
in the alternative, for a decree on the footing of the mortgage of 
Narku Singh, dated the 22nd January 1880 which was discharged 
by the consideration for the conveyance of the 8th October 1886. 
The learned Subordinate Judge found upon the evidence that the 
whole of the consideration mentioned in the conveyance was not 
paid by the plaintiffs, that Rs. 7,000 was paid to Narku Singh, 
Rs. 5,602 to Ram Sahai Singh, but that the balance Rs. 2,490 is still 
in the hands of the plaintiffs, and has not been paid either to the 
appellants or to the vendors. Under these circumstances, the 
learned Subordinate Judge held that as the plaintiffs had paid only 
Rs. 12,602 out of Rs. 15,092, the full consideration agreed upon, 
they had acquired a good title only to a proportionate share of the 
property conveyed, namely, to 3 annas share of Belouni. He has 
further held that although the conveyance under which the plaintiffs 
claim is subsequent in date to the two mortgages of the 22nd August 
1881 and the 25th December 1882 upon which the appellants’ title 
is founded, they are entitled to fall back upon Narku Singh’s mort- 
gage of the 2and January 1880 and to claim priority in respect of 
the 2 annas share of Belouni covered thereby. In this view of the 
matter, the Court below gave the plaintiffs a decree, entitling them 
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to recover possession of 2 annas share of Belouni, and also to recover 
the proportionate value of the remaining 1 anna share by the sale of 
the properties hypothecated by the Ekrarnama. The second relief 
granted by this decree is not questioned before us, as the appellants 
do not claim to be interested in any of the properties mortgaged by 
the Ekrarnama. The first relief granted by the decree, however, 
affects the share of Belouni held by the appellants, and is challenged 
on the ground that the plaintiffs are not entitled to claim priority as 
against them on the basis of the mortgage of 1880. Iam of opinion 
that this contention is well-founded and must succeed. 


In support of his argument, the learned vakil for the 
appellants has contended that neither from the terms of the 
conveyance nor‘from the surrounding circumstances existing at 
the time, can an inference be legitimately drawn that the 
plaintiffs intended to keep on foot the discharged mortgage of 
1880, and he has relied upon the principles deducible from the 
decision of the Judicial Committee in the case of Afohesh Lal 
v. Mohunt Bawan Das (1). The learned vakil for the respondents 
has on the other hand contended, that where the payment of à 
charge is contemporaneous with the purchase of the equity of 
redemption, the purchaser may claim to stand in the place of the 
incumbrancer, and to use the discharged mortgage as a shield 
for his protection against subsequent incumbrances; in support 
of this proposition, reliance is placed upon the cases of Watts 
v. Symes (2) Hayden v. Kirkpatrick (3), and Liquidation 
Estates Purchase Company v. Willoughby (4). Now as pointed 
out by their Lordships of the Judicial Committee in Mohes Lal 
v. Bawan Das (1), Gokul Doss v. Rambux Seochand (5) and 
Dinobundhu v. Yogmaya'(6), and by the House of Lords in 
Throne v. Cann (7), the question whether a mortgage which has 
been paid is to be considered as extinguished or as kept alive 
for the benefit of the person who makes the payment, is simply 
a question of intention. This intention has to be determined 
with reference to the surrounding circumstances as they exist at 
the time when the mortgage is discharged; as Lord Cranworth 
put it in Morley v. Morley (8) “if he intended to pay it off for his 
own benefit, that will keep it alive; but it is necessary to show 
that he did at the time intended to keep it alive, for I take it to be 


(1) (1883) = R. 10 I. A. 62; (4) (1898) A. C. gar. 

L. R. 9 Calc. 961. (5) (1 Pep L. R. 1 A. 126. 
(2) (1851) I Dee. M. & G. 240. (6) (2901) L. R. 29 I. À. 9. 
(3) (1865) 34 Beav. 645. (7 (1895) A.C. ı1 


(8) (1855) 5 DeG. M. & G. 610 (626), 
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clear that if a tenant for life pays off an incumbrance, intending 
to discharge the inheritance, he cannot afterwards say, I have 
altered my mind, and will now revive it." Let us now apply these 
principles to the circumstances of the case under consideration. 
If we examine the terms of the conveyance of the 8th October 
1886, it is manifest that it does not furnish any indication of an 
infention on the part of the purchaser to keep on foot either of 
the two incumbrances which were to be discharged by the ven- 
dors out of the consideration money. The deed recites that the 
property was conveyed free of the incumbrances in favour of the 
appellants and Narku Singh, and that the vendors had received 
in full the consideration and by payment to the incumbrancers 
would get the property released from the mortgages. There was 
no reason for keeping alive either of these charges, as there was 
no other incumbrance intermediate in date between them and the 
conveyance, The intention, on the other hand, of the purchasers 
was to acquire the property free from these charges, the existence 
of which had been ascertained, and the amount due upon each had 
been carefully specifed; indeed, the schedule recites as if they 
had been actually discharged by payment to the respective 
creditors. Along with this circumstance, we must take the recital 
that the creditors were, under the terms of the conveyance, to 
be paid by the vendors and not by the purchasers. I may, further 
point out that the document shows that the parties contemplated 
the possibility of the existence of charges prior to the two mort- 
gages recited, and, the vendors accordingly covenanted to discharge 
them or to indemnify the purchasers in the event of the latter 
satisfying them; this personal guarantee was strengthened by the 
mortgage subsequently created by the Ekrarnama. It is clear that 
the mortgages discharged could not have been intended to be kept 
alive as affording any protection against possible prior encum- 
brances. The deed, therefore, does not furnish, either expressly 
or impliedly, any indication of an intention to keep on foot the 
discharged securities. Nor can I find any indication in favour of 
such intention from the surrounding circumstances. The parties 
had ascertained that the fair value of the property, free of all 
incumbrances, was Rs. r5,092; they had further ascertained the 
existence of two incumbrances upon it, namely, one in favour of 
the appellants for Rs. 2,592, and another in favour of Narku Singh, 
for Rs. 7,000; they had agreed that the purchasers were to take 
the property absolutely free of all charges, and that the vendors were 
to receive the consideration to be applied partly in extinction of 
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the existing charges, ard partly in payment of the dues of their 
creditor Rem Sahai; they made ro distincticn whatscever between 
the charge in favour of Narku Singh and tke charge in favcur of 
the appellants; under these circumsterces, ] frd it impcssible to 
kold that there was any intenticn cn the part of the purchasers to 
keep alive the security in favcur of Narku to te used as a shield 
against the security of the appellants, should any occasion arise. 
The existence of any such intention is further ccmpletely negatived 
by the fact that even in the present litigation, the plaintiffs purchasers 
endeavoured, though unsuccessfully, to prove ‘that not only the 
charge.in favour of Narku Singh, but also the charge in favour of the . 
appellants had been satisfied. I must hold accordingly that the case is 
covered by the principles deducible frcm the decision of the Judi- 
cial Committee in Mehesh Lal v. Mohunt Bawan Das (1), and 
that the mcitgege of 1880, when it was paid off was intended by 
the parties to be extinguished, and cannot be presvmed to have 
been intended to be kept alive. The. cases relied upon by the 
learned vakil for the respondents, are clearly distinguishable. In 
the first of them, Watts v. Symes (2), the intending purchaser of a 
property subject to two mortgages, discharged the prior incumbrance ; 
there was an express declaration, that until the sale ‘should be 
completed, he would stand in the place of the first mortgagee and 
have the benefit of his security; it was held that the security was 
not extinguished, but remained on foot for the benefit of the pur- 
chaser who had discharged the debt. In the second case, Hayden 
v. Kirkpatrick (3), Romilly, M. R. over-ruled the contention that 
if an estate ke subject to two mortgages, and the second mortgagee 
be indebted to the first, then if the first mortgagee buys the equity 
of redemption, he not only extinguishes his own charge but releases 
the debt due from the second mortgagee to himself. In the third 
case, Liguidation Estates Purchase Company v. Willoughby (4), it 
was laid down by the House of Lords that if the purchaser of an 
equity of redemption takes an assignment of a charge upon the 
property and pays off the incumbrancer, the charge is not ex- 
tinguished, there being no evidence in the deed or the circumstances, 
of any intention to extinguish the charge and it being for the pur- 
chaser’s benefit to keep it alive. This case is no doubt, an authority 
for the proposition that where a purchaser of a property pays off 
a charge on it without showing an intention to keep it alive, still 
if its continuance as an existing charge is bereficial to him, it will 


(1) (1883) L. R. ro I. A. 62. (3) (18€5) 24 Beav. C45, 
(2) (1851) I. DeG. M. & G. 240. (4) (1868) A. C. 321. 
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be treated in equity as subsisting, unless an intention to the contrary 
can be inferred from the terms of the purchase deed or from other 
legitimate evidence. ven if the rule, stated in this form, be applied 
to the case before me, I think itis clear from the circumstances 
already set out that the plaintiffs, at the time of their purchase, had 
no intention to keep alive one of the two securities to be used as 
a Shield against the other. I may add that the learned vakil for 
the respondents made an endeavour to challenge the finding of the 
Subordinate Judge that the plaintiffs have not paid the whole of 
the consideration money and that they still have in their bands the 
amount originally intended to be paid to the appellants in satisfac- 
tion of their mortgage decree. The learned vakil suggested that 
the amount was paid by his client to their vendors, and that it is 
the latter who neglected to discharge the debt. After a careful 
examination of the evidence, I find myself wholly unable to accept 
this argument as well founded. As the learned Subordinate Judge 
points out, what really happened was this: the purchasers kept 
the whole consideration money in their own hands ; they paid no 
doubt as the agents or bankers of their vendors, Rs. 7,000 to Narku 
Singh, and Rs. 5,602 (that is Rs. roz in excess of the amount. speci- 
fied in the conveyance) to Ram Sahai Singh; they also offered 
to pay the balance, Rs. 2,490 to the appellants who apparently 
refused to accept the sum as it fell short of their dues under 
the decree of the 4th June 1884; the purchasers, accordingly 
retained this sum. It is impossible to believe that as men of 
business of ordinary prudence, they would make over this sum 
to their vendors while the charge held by the appellants on the 
property conveyed to them, remained unsatisfied. The view taken 
by the learned Subordinate Judge is amply supported by the evidence 
and by the probablities of the case, and, I see no substantial reason 
to dissent from his conclusion upon this question ot fact. 

The learned vakil for the plaintiffs respondents invited us to 
apply the doctrine of subrogation to facts of this case, and to 
hold that the plaintiffs are entitled to be subrogated to the interest 
of the prior mortgagee who has been paid off with their money; 
in support of this argument reliance was placed upon the decision of 
this Court in the case of Wajed Hossein v. Hafez (1). Reference 
was also made to the observations of the learned Judges who 
decided the case of Dilawar v. Bolakiram (2), where this Court 
refused to give a purchaser of the mortgaged premises the benefit 
of a security discharged out of the purchase money, because it 
was not shown that the money had been paid by the purchaser with 

(1) (1872)17 W. RK. 480. (a) (1885) I. L. R. 11 Cale, 258. 
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his own hands. In my opinion, both the cases referred to are 
distinguishable on the ground that in the present case the plaintiffs 
respondents have retained in their hands money which they had 
agreed to pay in discharge of the security held by the appellants, 
against which they now claim priority; it is consequently not 
necessary to examine whether the second case, Dilawar v. Bolaki- 
ram (1) is well-founded on principle. If, however, we examihe 
for a moment the principle upon which the doctrine of subroga- 
tion is founded, it appears to be clear that the plaintiffs can derive. 
no benefit from its application. As observed by Mr. Justice Parker 
in Robinson v. Leavitt (2), “there are cases in which a party who 
has paid money due upon a mortgage is entitled, for the purpose 
of affecting the substantial justice of the case, to be substituted 
in the place of the incumbrancer, and, treated as assignee of the 
mortgage, and, is enabled to hold the land as if assignee, notwith- 
standing the mortgage itself has been cancelled and the debt dis- 
charged. The true principle is, that where money due upon a 
mortgage is paid, it shall operate as a discharge of the mortgage, 
or in the nature of an assignment of it, as may best serve the 
purposes of justice and the justi intent of the parties. It makes 
no difference whether the party, on payment of the money, took 
an assignment of the mortgage or a release, or whether a discharge 
was made, and the evidence of the debt cancelled. The debt itself 
may be held still to subsist in him who paid the money, as assignee, 
so far as it ought to subsist, in the nature of a lien upon the land, 
and the mortgage be considered in force for his ‘benefit, so far as 
he ought in justice to hold the land under it, as if it had been 
actually assigned to him." This view is also supported by the 
decision of the Supreme Court of the United States in the cases of 
Pel/g v. Clarke (3), and Pratt v. Law (4). The doctrine is 
expounded inthe same way by Jones in his treatise on mortgages, 
(Fifth Edition, Vol. I, § 874), where he observes that it is resorted 
to for the purpose of doing justice between the parties, and has 
been called the mode which equity adopts to compel the ultimate 
discharge of a debt by him who in good conscience ought to pay 
it, and relieve him whom none but the creditor could ask to pay. 
The same learned author, in another place (Mortgages, Vol I, 
Sec. 876) thus formulates the test of the right of subrogation: 
“the test of the right of subrogation is found in answer to the 
enquiry whether the person who paid the mortgage debt is 


(1) | (1885) I. L. R. 11 Calc. 258. (3) (1831) 5 Peters. 481. 
(2) (1834) 7 New Hamp. 09. (4) (2815) 9 Cranch. 456 (498). 
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the one whose duty it was to pay it first of all; if the debt 
was not primarily his, and he only occupied the position of a 
surety to, the mortgagor, he is entitled to be subrogated to the 
position of the mortgagee when he has paid the debt; but if the 
debt is the debt of the person who paid it, or is a debt which he 
has covenanted to pay, his payment of it raises no right of subroga- 
tion? but is simply a performance of his own obligation or covenant." 
AMc Lure v. Melton (1), Kellogg v. Colby (2), Evans v. Rhea (3); 
see also Sheldon on Subrogation. $ 47. These principles are 
well-founded on reason and justice, and, if applied to the case before 
me, completely put the plaintiffs out of Court. The substance of 
the transaction represented by the conveyance of the 8th October 
1886 is that the plaintiffs took the property in dispute, and retained 
the consideration money in their own hands, for the satisfaction of 
the mortgage of Narku Singh, the judgment debt held by the 
appellants, as also the claim of Ram Sahai Singh; when they 
discharged the mortgage of Narku Singh, they only paid a debt which 
if we look to the essence of the matter, they had undertaken to 
pay; when they omitted to satisfy the judgment debt held by the 
appellants, they failed to discharge a debt which it was their duty 
to pay and retained money which they were not lawfully entitled 
to keep. If they are now allowed to be subrogated to the position 
held by Narku Singh, it would be manifestly unjust; in 1886, 
when the conveyance was taken, the estimated value of the 
property was sufficient to discharge the mortgages held by Narku 
Singh and by the present appellants, as also to satisfy the claim of 


another creditor of the vendors; if, however, at the present moment, , 


an account is taken on the footing of the two mortgages, of which 
the first carries a high rate of interest, the value of the property 
would be admittedly insufficient to satisfy the two charges, and. the 
inevilable result of allowing the plaintiffs to be subrogated to the 
position of the first incumbrancer, would be to squeeze out the 
appellants, while the plaintiffs would retain in their hands funds 
which they ought to have applied-in satisfaction of the claim of 
the latter. I am unable to see upon what equitable grounds a result 
like this can be defended. I must hold accordingly that the res- 
pondents can derive no benefit from an application of the doctrine 
of subrogation. The view I take is supported by the cases of Parry 
v. Wright (4), Brown v. Stead (5), Greswold v. Marsham (6), (as to 


(1) (1890) 34 South Car. 377. (4) (1828) 5 Russ. 142 ; 24 R. R. 19t. 
(3) 49 N. W. Rep. 1o01. (5) (1832) 5 Sim. 535; 45 R. R. 186. 
(3) 14 S. W. Rep. 82. (6) (1685) 2 Chan. Cas. 170; 22 Eng. Rep. 898. 
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which case, see the facts fully set out in 2 Dart on Vendors, sixth 
edition, 1040) and Marayanasami v. Narayana, (1) which lay down 
the principle that the doctrine of subrogation has no application 
when the purchaser of the equity of. redemption pays off a charge 
which he has undertaken or is bound to satisfy. 


The question next arises as to the precise rights of the plaintiffs 
respondents, upon the assumption that they must take their stand 
upon the conveyance of 1886 and cannot fall back upon the 
mortgage of 1880; in other words, are they entitled to redeem the 
appellants ; Ithink, the answer must be inthe negative. In the first 
place, so far as the appellants’ mortgage of 1881 is concerned, the 
plaintiffs were made defendants to the suit. instituted to enforce it, 
and, when the mortgaged property was sold in 1895, their right of 
redemption was extinguished ; they had been brought on the record 
as junior incumbrancers. and whether regarded as subsequent 
mortgagees or as purchasers of the equity of redemption, they had 
ample opportunity given to them to redeem the appellants. In the 
second place, so far as the appellants’ mortgage of 1882 is concern- 
ed, the decree was made in 1884, and the properties sold in 1392 ;: 
as the plaintiffs purchased in 1886, their purchase was pendente lite, 
because in the case of a mortgage suit, the fs continues after the 
decree nisi, and the doctrine of és pendens is applicable to pro- 
ceedings to realize a mortgage aíter a decree for sale; see 
Shivjiram v. Waman (2), Har Shankar v. Shew Gobind (3), Chunni 
Lal v. Abdul Ali (4), Bhugwan Das v. Nilkanta (5), Bennett on Lis- 
Pendens, Sec. 75 ; the plaintiffs are accordingly quite as much bound 
by the sale of 1893 as their vendors. ‘The reusit, therefore, is that 
out of the 3 annas 12 dams r3 cowries purchased by the plaintiffs 
on the 8th October 1886, they lost their right of redemption in 
respect of 2 annas share when the sale of the 23rd May :8902 took 
place, and, their right of redemption in respect of the remainder 
was extinguished when the sale of the 25th July 1895 took place. 
lt follows accordingly that the plaintiffs are not entitled to redeem 
the appellants, and as it has already been found tiat they are not 
entitled to call upon the appellants to redeem them, the plaintiffs 
cannot successfully claim anv relief in respect of Belouni as against 
the defendants appellants. 


I may further add that the learned vakil for the appellants has 
argued that even if it were held that the plaintiffs are entitled to 


(1) (1893) I. L. R. Mad. 62. (3) (1899) 1. L. R. 26 Cale. 966. 
(2) (1897) I. L. R. 22 Bom 939. (4) (1901) I. L. R. ag All. 331. 
(5) (1904) 9 C. W. N. . 171 
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rely upon the mortgage of 1880, either on the ground that the 
security has not baen extinguished or on the ground that the plain- 
tiffs may claim to be subrogated to the position of the prior incum- 
brancer, still it would be impossible to afford any relief to the 
plaintiffs; In the first place, he has contended that as the convey- 
ance of 1886 was taken after the mortgages of 1881 and 1882 on 
which the appellants rest their title, the plaintiffs respondents cannot 
ask for a decree for possession of two annas share of Delouni; 
and as the respondents have not taken any cross-objection to the 
decree of the lower Court under Sec. 561 C. P. C., they cannot 
now ask the decree to the varied in their favour; see Casperss v. 
Kishori Lal Roy (1), it is not necessary to deal with this argument 
which may be regarded as technical, for assuming in the second 
place, that the principle laid down by the Judicial Committee in 
Parichat v. Zalim Singh, (2), namely, that where the plaintiff has 
claimed two reliefs, in the alternative, and the Court of first instance 
has granted one of these, if upon appeal it appears that the relief 
actually granted ought to have been refused, and the relief which 
was refused ought to have been granted, it is competent to the 
appellate Court to make the decree which was proper upon the 
pleadings and evidence in the cause assuming that this principle 
applies to the case before me, it is not possible to make a decree 
on the footing of the mortgage of 1880. That mortgage created 
a charge not only upon 2 annas share of Belouni, but also upon 
8 dams share of another property, named Altumga. If the plain- 
tiffs now seek to enforce that mortgage, the decree must direct a 
sale of both the properties; the persons interested, however, in 
Altamga are not before this Court, and obviously a decree affecting 
them cannot be made behind their back: besides, it is not clear 
by any means that they were parties in the Court below, as it appears 


from the record that the plaintiffs released the holders of some 


shares of the Altamga from their claim in this suit, before it came 
on for hearing. Nor is it possible to apportion the share of the 
mortgage debt fairly chargeable on Belouni, as there are no materials 
on the record to indicate the respective values of the two properties. 
In the third place, if the plaintiffs seek to enforce the mortgage 
of 1880, under which the sum secured was repayble on the 16th 
November 1880, the present action commenced on the 20th 
September 1898, is barred under Art. 132 of the second schedule 
to the Limitation Act; and, if reliance is placed upon the acknow- 
ledgment contained in the conveyance of the 8th October 1886, 


(f) (1355) L L R. 23 Calc. 922. (3) (+877) I. L. R. 5 Calc. 214. ~ 
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I must hold that under sec. 19 of the Act, such acknowledgment is 
of no avail against the appellants whose title under their mortgage 
of 1881 and 1882 had accrued before the acknowledgment of the 
debt of the prior incumbrancer was made; see Surjiram vw. 
Berhamdeo (Y). In any view of the matter, therefore, the plaintiffs 
cannot succeed in this suit as against the appellants. 


The result, therefore, is that this appeal must be allowed, the 
decree of the Subordinate Judge reversed in so far as it affects the 
appellants, and, the suit dismissed as against them with costs in both 
the Courts. 


B. M, Appeal allowed. 


(1) (1905) 1 C. L. J. 337 (343). 


Before Mr. Justice Bret! and Mr. Fustice Woodroffe. 
MADHU SUDAN BANERJEE 


2 


GIRISH CHANDRA GHOSE. 5 


Village Chowkidars Act (VI of 1870 B. C.) ss. 60 & 61,—Proceedines 
under the Act--Powers of an officer appointed as Commissioner under the 
Act—Regulation VII of 1822—Proceediugs, final and conclusive. 

The law provides under Sec. 65 of the Village Chowkidars Act (VI of 1870 
B. C.) that the officer appointed as Commissioner shall exercise all such and the 
same powers as are conferred by Regulation VII of 1:823. Under the provi- 
sions of that Regulation, an officer appointed to make an enquiry is 
entitled to depute a subordinate officer to make a local enquiry to as- 
the facts 


arrive at a decision. 


certain in connection ‘therewith, in order to enable him to 

À report made by such a subordinate officer after due enquiry and 
approved and accepted by the Commissioner is a sufficient compliance with 
the provisions of the Act and indicates that the Commissioner determined 
that the lands set out in the report with the boundaries given. therein 
were the chowkidari chakran lands in the village, and the report and the 
documents on which the officer relied were final and conclusive under Sec. 


61 of the Act. 


Appeal by the Plaintiffs. 

Suit for recovery of lands on the allegation that they 
were resumed and made over to the Zeminder in proceedings 
under the Village Chowkidars Act, and subsequently settled 
by the zemindar with the plaintiff. 


* Appeal from Appellate Decree No. 
Babu Shvamchand Roy, Subordinate 
reversing that of Babu Mohan Lall 
dated t 1th October, 1901. 


I917 of 1902, against the decree of 
udge, Birbhoom, dated 26th May 1902, 
e, Additional Munsif of Rampur Hat, 
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The facts and arguments appear from the judgment of the 
Court. 

Babu Nalini Ranjan Chatterjee for the Appellants. 

Babus Dwarkanath Chakravarti and Jadunath Mandal for 
the Respondents. 

The judgment of the Court was as follows :— 

"The present appeal arises out of a suit brought by the plaintiffs 
to recover possession, after declaration of their title of a certain 
tank which they alleged to have originally been Chowkidaree Chak- 
ran land. 

The case of the plaintiffs was that the tank in question was 
originally Chowkidaree Chakran land and was in the possession of 
three Chowkidars ; that in resumption proceedings taken by Govern- 
ment in 1895 and 1:896, under Act VI of 1870, this tank with the 
other Chowkidaree Chakran lands was resumed and transferred to 
the Maharajah of Burdwan, who was the zamindar of the estate in 
which the tank was situated. The Maharajah afterwards let out the 
tank in question in Putni to the Putnidars Mohant Tulsidas and 
Kunda Lal, and Kunda Lal subsequently let out his share of the 
Putni in Durputni to Susarmoyi Debi. In the beginning of the 
year 1305 B. S. (i. e. to say in 1898), the Putnidar Mohant Tulsidas 
and Durputnidar Susarmoyi Debi settled the tank with the present 
plaintiffs and when the plaintiffs went to take possession, they were 
resisted by the defendants. Hence the present suit. In support of 
their title, the plaintiffs relied on copies of the proceedings taken 
under Act VI of 1870, and on a report made by a police-officer in 
1888, and on oral evidence. 

The defendants entirely denied the plaintiffs’ title or that the 
tank was included in the Chowkidaree Chakran land, and they set up 
a title to the same on the ground that they had a jamai right therein 
for upwards of twelve years. They also reliéd on an extract from 
proceedings held in 1893 for the purpose of making a settlement and 
record of rights in the village in which the tank was recorded as part 
of their holding. 

The Munsiff accepted the oral and documentary evidence pro- 
duced on behalf of the plaintiffs as sufficient proof of their title 
and decreed the suit. 

The Subordinate Judge, on appeal, held that the oral and docu- 
mentary evidence of the plaintiffs, was not sufficient to prove their 
title, and therefore set aside the judgment and order of the Munsiff 
and dismissed the plaintiffs’ suit. 
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The plaintiffs have appealed, and in support of their appeal the 
following points have been taken: Zirs/, that the Subordinate Judge 
was in error in treating Exhibit 17 and the other documents con- 
nected therewith—Exhibit 14 and Exhibit 15, as not being conclusive 
evidence that the tank in question was Chowkidaree Chakran land; 
and not proving the plaintiffs’ title thereto. Reliance is placed on 
the concluding portion of section 61 of Act VI of 1870, which lays 
down that any order passed under that section determining lands: 
to be Chowkidaree Chakran lands is final and conclusive. It is con- 
tended that if not final and conclusive, all those proceedings were 
at least very strong evidence to prove that the lands were Chowki- 
daree Chakran lands and that the appellate Court has not given due 
consideration to them. It is also contended that the lower appellate 
Court ought, under section 114 of the Indian Evidence Act, to 
have presumed that the proceedings which purported to have been 
carried on under Act VI of 1870 were properly conducted. 


The next point taken is that the Subordinate Judge .erred in 
holding that the report, Exihibit 13, made by the Head-constable on 
the 18th of July 1888 was not evidence under section 13 or section " 
35 ofthe Evidence Act. It is contended that-it was evidence as it 
was a report made by a public officer in dicharge of his public 
duty. And, lastly, itis contended that the document on which the 
defendants chiefly relied, namely, the entry in the record of rights 
of 1893 was not evidence against the plaintiffs as the proceedings 
in which the record was framed were undertaken at the instance 
of the putnidars of the estate and not at the instance of the zemin- 
dar, through whom the plaintiffs claim title to the tank: and, further, 
that even if that document was admissible in evidence, the appellate 
Court ought not to have acted upon it without first coming to some 
finding, giving grounds for displacing the finding of the Court of 
the first instance, that entry in the record was obtained by fraud on 
the part of the defendants and that the subsequent proceedings on 
the basis of that document were also conclusive. The learned vakil 
for the respondents, in supporting the judgment of lower 
appellate Court has traversed the first contention set forward by the 
appellants. He has contended that the Subordinate Judge was 
perfectly right in holding that the document, Exhibit r7, and the 
other documents connected therewith, bore no trace that they were 
the documents’ prepared in proceedings under Act VI of 1870. The 
learned’ vakil suggests that having regard to the provisions of 
sections 60 and 61 of the Act, even though it be admitted that 
Mr. Ainslie, the Sub-divisional Officer, was a Commissioner appointed 


Vor İL] HIGH COURT. ` 


under the Act to determine the Chowkidaree Chakran lands, yet 
he has not made a distinct order under his hand setting forth the 
lands which he determined to be Chowkidaree Chakran lands and 
the boundaries thereof. 

The documents in this case have been printed peace-meal, and 
there are some mistakes in them. But after a careful examination 
and consideration of these decuments, we think that the objection 
that the learned vakil forthe repondent has taken cannot be sus- 
tained. The law provides under section 60 that the officer appointed 
as commissioner shall exercise all such and the same powers as 
are conferred by Regulation VII of 1822. Under the provisions 
of that Regulation, an officer appointed to make an enquiry is en- 
titled to deputea subordinate officer to make a local enquiry to as- 
certain the facts in connection therewith, in order to enable him 
to arrive at a decision. From the papers inthis case and from the 
order dated the 22nd February 1895, to which the learned vakil 
referred us, it appears that Mr. Ainslie in these proceedings adop- 
ted that method. He reported that he himself was unable to make 
the enquiry and requested the District Magistrate to depute some 
other officer to assist him in making the investigation on the spot. 
The document, Exhibit 17, appears to have been the result of the 
enquires made by that officer and though the results of the enquiries 
are shown in the form ofa statement, it is clear that the intention 
of the same was to indicate that the facts set out in that document 
were founl on enquiry to be the true facts. The Sub-divisional 
Officer as Commissioner countersigned that statement and forwarded 
it to the Collector. This was on the 31st of December 1895. Pro- 
ceedings then appear to have been taken, which commenced on the 
29th of May 1896 and the result of which was to confirm the pre- 
vious report and to accept the facts stated therein as to the Chowki- 
daree Chakran lands existing in the three villages and as to the area, 
description and boundaries of those lands. The facts appear to have 
been all tested by a Sub-Deputy Collector and to have been then 
laid before the Commissioner Mr. Ainslie for approval; and on the 
20th August 1896, the Commissioner entered an order as approving 
of the report. That order, coupled with the other documents, is 
in our opinion a sufficient compliance with the provisions of the Act 
and indicates that the Commissioner determined that the lands set 
out in the roport, with the boundaries given therein were the 
Chowkidaree Chakran lands in the three villages. ‘That report and 
the papers connected with it were laid before the Collector of 
Birbhum on the 20th August 1896, and on that date an order was 
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passed by that officer directing a transfer of those lands, under the 
Act, to the zeminder, the Maharajah of Burdwan. In those docu- 
ments the tank referred to in the present case is mentioned; its 
area, its boundaries, and the names of Chowkidars in whose 
possession it was, were also given. 

We think that the view which the Munsiff took on this evidence 
was correct and that the contention of the learned vakil cannot be 
supported that the learned Subordinate Judge was justified in hold- 
ing that the documents in question did not contain such partculars 
as are contemplated by section 6r of Act II of 1870, and, therefore, 
were not conclusive. In our opinion, the documents on which the 
Munsiff relied do contain the particulars required by section 61 of 
the Act and the Munsiff was quite right in holding that those docu- 
ments were finaland conclusive that the tank in question was 
Chowkidaree Chankran land. Our finding on this point is 
sufficient really to determine the appeal. 

In this view of the case, it is unnecessary to consider the other 
points taken on behalf of the appellants as the evidence to prove 
the settlement made with the plaintiffs, of the land, appears to 
have been sufficient and no question of limitation appears to arise 
in this case. 

We think, therefore, that the grounds on which the lower 
appellate Court has reversed the finding of the Court of first instance 
are insufficient. We accordingly, set aside the judgment and 
decree of the lower appellate Court and restore those of the Court 
of first instance with costs in all the Courts. | 
B. M. Appeal allowed. 


Before Mr. Justice Slephen and Mr. Fustice Mookerjee. 
HIRALAL MUKERJI 


U, 
PREMAMOYEE DEBI.* 

Commissioner—Power of reviewing an exparte order—Finality—Village 
Chowkidars Act (VI of 1870 B. C.J, Secs. 58, 60 and 61—$urisdiction of Civil 
Court— Necessity of notice—Regulation VII of 1822, Sec. 21. 

If an order has been improperly obtained from a Court, for instance, 
without service of notice of the proceedings upon the party sought to be 
affected, the Court has an inherent jurisdiction as soon as it is apprised of 
the fact, to recall the order on the ground that no Court will tolerate an 
abuse of its process. 


“Appeal from Appellate Decree No. 1405 of 1904, against the decree 
of H, Walmsley Esq. Officiating District Judge, Burdwan, dated the 15th. 
March 1904, i ias that of Babu Rajendra Nath Dutt, Munsiff, Burdwan, 
dated the 24th June 1903. 
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Under See. 21 of Regulation VII of 1822, which is made applicable by 
Sec. 60 of Act. VI of 1870 B. C., notice of the proceedings should be given 
and the Commissioner has jurisdiction to set aside an exparte order made 
without service of notice to the party interested. 

The word ‘final’ in Sec. 61 of Act VI of 1870 B. C. means that there could 
be no interference by an appellate Court and does not preclude a review by 
the*Court which made the order. 


An order made by the Commissioner without notice to the interested party 
is not binding upon him and does not oust the jurisdiction of the Civil Court 
to determine the question of title to his property affected by the order. 


Semble: An order regularly made under Sec. 61 is final and conclusive 
in reference only to the appellate jurisdiction of the superior Revenue 
authorities and such finality does not affect the jurisdiction of the Civil Court 
to decide the question of title to the property. 


Appeal by the Defendant No. 1. 

Suit for declaration of title and for possession. 

The facts and arguments appear fully from the judgment. 
Babu Digambar Chatterjee for the Appellant. 


Babu Debendra Chandra Mullick for the Respondent. 
` C. A. V. 
The judgment of the Court was delivered by 


Miookerjee J.— The facts of the litigation out of which the 
present áppeal arises, so far asitis necessary to state them for 
the decision of the questions of law raised before us, are not 
open to doubt or dispute. The plaintiff respondent seeks to 
recover possession of a tank which the appellant claims to hold as 
lessee of certain resumed Chowkidari chakran lands under the 
second defendant, the Maharaja of Burdwan. It appears that 
proceedings were instituted by the Local Government under Sec. 
58 of the Village Chowkidars Act 1870, and a Commissioner was 
appointed to ascertain and determine the Chowkidari chakran 
lands in Mauza Palshit within which the tank in dispute is 
situated. The Commissioner determined by an order, dated the 21st 
Dec. 1898, that the tank was part of the Chowkidari chakran 
lands and resumed it; it was subsequently transferred to the 
zemindar under Sec. 48 of the Act, who settled it with the first 
defendant. The lessee forcibly ejected the plaintiff who was 
in possession and the plaintiff thus became for the first time aware 
of the proceedings of the chakran Commissioner. She forthwith 
applied to the Commissioner to cancel the order of the zīst 
December 1898, which she alleged had been made without any 
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notice of the proceediegs to her; on the gth September 1901, 
the Commissioner gave effect to her application and recalled 
the previous order, on the 15th April 1903, he reheard the 
matter and upon evidence adduced on behalf of the plaintiff and 
of the Maharaja, determined that the disputed tank was not included 
within the Chowkidari chakran lands. Neither the Maharaja however 
nor the lessee from him would give up possession of the tank. 
The plaintiff consequently commenced this action for the declara- 
tion of her title and for the recovery of possession. The claim 
was resisted substantially on the ground that the tank was Chauki- 
dari chakran, that the order for resumption made on the 21st 
December 1898 was right in substance and final and conclusive, 
that the Commissioner had no jurisdiction to review his first 
order and that the Civil Court had no jurisdiction to determine the 
question raised in the suit. 'The Courts below have concurrently 
found upon the question of fact that the tank was not included 
within the Chaukidari chakran lands, and upon the question of law 
that the Civil Court was competent to decide the matter in con- 
troversy betweeen the parties. In this view of the matter a decree 
has been made in favour of the plaintiff, the validity of which is 
now questioned before us on two grounds, namely, first that the 
order of the Commissioner made on the 2rst December 1898 was 
final and conclusive and he had no jurisdiction to review it and to 
hold a fresh investigation, and secondly, that such order is binding 
upon the Civil Court which has no jurisdiction to examine its 
propriety. In our opinion, neither of these contentions can be 
successfully maintained, either upon principle or upon the au- 
thorities. 


As regards the first contention raised before us it is argued that 
a power to review an order made by any Court, must be expressly 
conferred by Statute, and as no such power is given by the Village 
Chowkidars Act on the Commissioner, the first order must be taken 
to have been recalled without jurisdiction, and, the subsequent 
order was consequently nira vires. Upon the question whether à 
Court has inherent jurisdiction to review an order which, at the 
time it was made, was rightly made, there has been some difference 
of judicial opinion; see, Drew v. Willis (1) and Lala Pryag 
Lal v. fai Narayan (2) where the existence of such inherent jurisdic- 
tion appears to have been denied ; to the same effect are the cases of 
Babaji v. Babaji (3)  Badaricharya v. Ramchandra (4) and 


.B. 450. - - (3) (1891) I. L. R. 15-Bom. 650. 
B aon 1 Y R. 21 Calc. 419. (4) (1893) I. L. R. 19 Bom, 113. 


Vou. II.) HIGH COURT. 


Ram Singh v. Babu Kisan Sing (1), on the other hand, it has 
been maintained that the power to review their judgments and to 
vacate them on good cause shown, is inherent in all Courts: see 
Works on Courts and their Jurisdiction, Sec. 84. But all the 
authorities are agreed that if an order has been improperly obtained 
from the Court, for instance, without service of notice of the pro- 
ceedings upon the party sought to be affected, the Court has an in- 
herent jurisdiction, as soon as it is apprised of the fact, to recall the 
order on the ground that no Court will tolerate an abuse of its 
process, Thus in Bibi Tasliman x. Harihar Mahto (2, Maclean 
C. J. in delivering the judgment of the Full Bench observed that 
every Court has an inherent power to deal with an application to 
set aside an order made exparte and to set it aside upon a proper 
case being substantiated. This is in accordance with the observation 
of Lord Justice James in Tuffuzzool v. Rughoonath (3), that to 
proceed to recall and cancel an invalid order is not simply permitted 
to, but is the duty of a Judge who should always be vigilant, not to 
allow the act of the Court itself to do wrong to the suitor; subs- 
tantially to the same effect are the decisions of this Court in 
Hameeda Bibee v. Noor Bibee (4), and In re Poona Kooer (5); see 
also Freeman on Judgments, Vol. I, Sec. 98, and Black on Judg- 
ments, Vol. I, Sec. 326. Now in the case before us it is not dis- 
puted, and upon the facts found, it cannot be successfully disputed 
that no notice of the proceedings of the Chakran Commissioner was 
given to the present plaintiff. Section 21 of Reg. VII of 1822, 
which is made applicable to the enquiry held by the Commissioner, 
by Sec. 60 of Act VI of 1870. B. C., required that notice of the pro- 
ceedings should be given to the plaintiff who was at the time of the 
enquiry in possession of the tank. In the absence of such notice, 
the proceedings were held exparte and behind her back. As soon 
as the proceedings came to her knowledge, she applied to the 
Commissioner to recall the orcer he had made, tore-open the 
enquiry and to determine the matter in her presence. We have no 
hesitation in holding that the Commissioner had jurisdiction to set 
aside his exparte order. It has been argued, however, that the 
effect of Sec. 61 of Act VI of 1870 B. C., which declares the order 
of the Commissioner to be final and conclusive, is to take away his 
inherent power to revise an order improperly made without notice 
to the party interested. But as is pointed in the case of Matangini 


(1) (1893) I. . 19 Bom. 116. (3) (1871) 14 M. I. A. 40 (x1). 


L.R 
(a) (1904) I. L. R. 32 Calc. 253. (4) (1868)9 W. R. 394. 
(5) (1875) I. L. R. 1 Calc. 101. 
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v. Grish Chunder (1), the intention of the Legislature must be 
taken to have been to make the order final, only in the sense that 
there could be no interference with it by an appellate Court, and not 
in the sense that it was not open to review or revision by the Court 
which made it; see also Bejoy Chand v. Kristo - Mohini, (2). 
We must hold accordingly that the Commissioner had jurisdiction to 
recall the exparte order of the 21st December 1898, to make a fresh 
enquiry in the presence of all parties interested and to pass the 
order of the 15th April 1902. 


The second point taken before us relates to the jurisdiction of 
the Civil Court to determine the question of title raised by the 
plaintiff and to go behind the order made by the Chakran Commis- 
sioner on the 21st December 1898. As we have already held that 
the order referred to was rightly recalled, it is not necessary to 
decide whether if it had been still in force, it would have been 
binding upon the Civil Court. But as the matter was fully argued 
before us and as considerable reliance was placed on behalf of the 
appellant upon the cases of Wodbokrista v. Secretary of State (3) 
and Madhu Suddan v. Grish Chandra (4), we may point out that 
assuming that these cases correctly decided that the propriety of 
an order made under Sec. 61 of Act VI of 1870 B. C., cannot be 
questioned before a Civil Court, such final and conclusive character 
appertains only to such order. as have been regularly made by the 
Commissioner in the exercise of his jurisdiction strictly in accordance 
with the procedure laid down in Sec. 21 of Reg. VII of 1822. 
When, as in the case now before us, a question of title to property is 
raised before a Civil Court and the jurisdiction which such Court un- 
doubtedly possesses is sought to be ousted by one of the litigants by 
the production of an order which purports to have been made by a 
chakran Commissioner under Sec. 61 of Act VI of 1870 B. C, it 
appears to us to be unquestionable that it is open to the other 
litigant to shew that such order was made without notice to him, 
that so far as he is concerned, it has no binding force. This view: 
is in accordance with that taken by this Court in the case of Narendra 
Lal v. Jogi Hari (5). lf it were necessary, however, to decide 
the general question as to how far an order regularly made under 
Sec. 61 of Act VI of 1870 B. C. is conclusive in a litigation in the 
Civil Courts, we should be disposed to attach considerable weight to 
the argument that when Sec. 61 makes the order final and 

(1) (1903) I. L. R. 30 Calc. 619. (3) (1885) I. L. R. 11 Calc. 632. 


(a) (1894) I. L. R. 21 Cale. 626 (631). (4) (1605) 2. C. L. J. 302. 
(5) (1905) 2 C. L. J. 107. 


VoL. H.] HIGH COURT. 


conclusive, it has reference only to the appellate jurisdiction which 
could be otherwise exercised by the superior Revenue authorities 
under the first clause of Sec. 29 of Reg. VII of 1822 and has no 
reference to tbe jurisdiction possessed by the Civil Courts under 
clause (6) of that section. The order of the Commissioner would 
be ultra vires, if he resumed lands which were not in reality 
Chakran, or if having resumed Chakran lands, he transferred 
them to a person other than the Zemindar within whose estate 
they are situated, Zejoy Chand v. Kristo Mohini (1); such an 
order might be treated as a nullity by a Civil Court. It is 
not necessary, however, in the circumstances of this case to pursue 
this line of enquiry further. As the first order of the Commissioner 
was admittedly made exparte and without notice to the present 
plaintiffs, the Civil Court is not debarred from deciding the 
question of title. The second ground, consequently, fails and must 
be overruled. 


The result, therefore, is that the decision of the Court below 
must be affirmed and this appeal dismissed with costs. 
B. L. C. Appeal dismissed. 


(1) (1894) I. L. R. 21 Calc. (626) 632. 


Before Mr. Justice Harington and Mr. Fustice Mookerjee. 
RAJA BAIKUNTO NATH DEY BAHADUR AND ANOTHER 


T. 


UDOY CHAND MAITI AND ANOTHER. * 


Public Demands Recovery Act (I of 1895 B.C), Sec. at (2)—Certificate, 
sale under, effect of—Civil Procedure Code (Act XIV of 1882), Chap. XIX— 
Indian Contract Act (IX of 1872), Secs. 69 and 70—-'Interested in the payment’, 
meaning of—‘Lawfully,’ meaning of. 

The effect of a sale under the Public Demands Recovery Act is the same 
as that of a sale under the Civil Procedure Code. When, therefore, a putni- 
dar pays the amount due under a certificate issued against his xemindar for 
money payable by the latter, he cannot be said to be 'interested in such pay- 
ment’ within the meaning of Sec. 69 of the Contract Act so as to be entitled 
to be reimbursed by the zemindar. 


Lachmi Narain v. Nand Kishore (1) followed; Smith v. Dinonath (2) 
distinguished. 


from Appellate Decree No. 1788 of tgor, against the decree of‏ ع بي 
E. G. Drake-Brockman Esq., District Judge of Midnapore, dated the 6th‏ 
August 1901, modifying that of Babu Upendra Nath Bose, Subordinate‏ 
Judge of that District, dated the 10th December, 1900.‏ 


(1) (19002) I. L. R, 29 Calc. 537. (2) (1885) I. L. R., 12 Cale, 213. 
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The word ‘lawfully’ in Sec. 70 of the Contract Act is not merly a surplus- 
age. It must be considered in each individual case, whether the person, who 
made the payment, had any interest 1n making it; if not, the payment can- 
not be said to have been made ‘lawfully’. 

Chedi Lal v. Bhagwan Das (1) and Damodara v. Secretary of State (2) 
approved of. 

Appeal by the Plaintiffs. 5 


Suit for rent. 


The plaintiffs, zemindars, brought this suit for rent due on a 
putini lease. The defendants, pu/nidars, claimed to be entitled to a 
set-off with respect to a certain sum which they alleged plaintiffs 
were liable to pay as a charge on the estate under the Embankments 
Act, but which they (the defendants) had in fact paid, as they alleged, 
for the protection of their owm interests, a Certificate under the 
Public Demands Recovery Act having been issued by the Collector 
in respect of such amount. The sum had been charged upon the 
estate at a time prior to the defendants’ lease. ‘lhe Court of first 
instance declined to allow the set-off and decreed the plaintiff's 
claim. The District Judge, on appeal, modified the decree by 
allowing the set-off claimed by the defendants. Hence this appeal. 

Babu Provash Chunder Mitter (Babu Umakali Mookerjee with 
him) for the Appellants :— 

I submit that the defendants are not entitled to the set-off claimed. 
As observed by their Lordships of the Judicial Committee, in Ram 
Tuhal v. Biseswar (3), it is not every payment that entitles the 
maker of it to reimbursement. The law on th» subject has been 
codified and in order to entitle the defendants to succeed, they must 
bring their case either under Sec. 69 or Sec. 70 of the Contract Act. 
They must show either, that they made the payment to protect their 
interest, or that they made the payment ‘lawfully’. As regards the 
first branch of the contention, I submit that if the money had not 
been paid and a sale held under the Certificate, the only effect of 
such sale would have been to transfer the right, title and interest of 
the plaintiffs, and the defendants would, in no way, have been affect- 
ed. See Luchmi Narain v. Nand Kishore (4). 

As regards the second branch, the case of Chedi Lal v. Bhagwan 
Das (1), clearly shows that a payment such as the one in this case, 
cannot be said to have been made lawfully. The principle governing 
this class of cases is also the same in England, see Falcke v. Scottish 
Imperial Insurance Company (5). 

(1) (1888) I. L. R., r1 All. 234. (4) TA I. L. R. 29 Calc. 537. 


(2) (1894) I. L. R., 18 Mad. 88. (5) (à 34 Ch. D. 248 
(3) (1875) L. R. 2 L A. 131; 23 W. R. 305. 


Vor. ILJ] HIGH COURT. 313 








[MOOKERJEE J—The observations in Smith xv. Dinonath (1), are CiviL 
against you]. 1905 
That case supports the first branch of my argument, and as Raja Baikunto Nath 
regards the meaning of the word ‘lawfully’ given therein, I submit Dey Bahadur 
1 TU. 
it is clearly oġirer. Udoy Chand Maiti. 





"The case of Damodara v. Secretary of State (2) is also in my 
favour. | 


Babu Hara Kumar Mitter for the Respondent :— 


I rely. on the case of Smith v. Dinonath (1), which I submit 
fully supports my case. I also invite your Lordships’ attention to 
Desai v. Bhababhai (3), which also shows that I am entitled to a set-off 
as my payment was not a fraudulent one. Further, a sale under 
the Certificate would have had the effect of a sale under Sec. 67 of 
the Transfer of Property Act and would have jeopardised my aie 
interest in the property; ] was therefore, clearly, a person interested 
in making the payment. 


Babu Umakali Mookerjee in reply, referred to the cases of Bama 
Sundart v. Adhar Chand (4), Upendra Chandra v. Tara Prasanno (5), 
and Radha MadAub v. Sasti Ram. 


The judgment of the Court was delevered by 


Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in an action for rent due under a lease executed in their favour by 
the defendants on the 18th June 1896. 


The principal point in dispute between the parties is whether the 
sum of Rs. 1055 which the defendants allege they paid for the 
benefit of the plaintiffs, was payable by the plaintiffs or by the defen- 
dants, and if payable by the plaintiffs, whether the defendants are 
entitled to credit for the sum which they paid. 


The Court of first instance decided that the defendants were not 
entitled to credit for the sum which they paid. Upon appeal the 
learned District Judge has held that the defendants were entitled to 
be re-imbursed. 


In second appeal it has been contended before us by the learned 
vakil for the plaintiffs, first, that the sum in question was, under s 
the terms of the contract as well as under the provisions of Act II of 
1882 (B. C.), payable by the tenant-defendants, and, secondly, that 
assuming that it was payable by the plaintiffs, the payment made by 


(1) 1885) I. L. R. 12 Calc. 213. (4) (1894) I. L. R. 22 Calc. 28. 
(2) (1894) I. L. R. 18 Mad. 88. (5) (1903) I. L. R. 30 Calc. 794. 
(3) (1880) I. L. R. 4 Bom. 643 (6) (1899) I. L. R. 26 Calc. 826, 
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Civit the defendants was purely voluntary and that consequently they are 

1905 not entitled to any credit for the sum which they had paid. 
Raja Baikunto Nath We do not propose, in the view that we take of the case, to dis- 
„Dey Bahadur cuss the first question raised before us, namely, whether under the 


Udey Chand Maiti, terms of the contract or under the provisions of Act Il of 1882 
Mookerjee ¥. (B. C.) the sums in question were payable by the tenant or by due 
dt landlord. Weare clearly of opinion that the appellants are entitled 
to suceed on the second ground taken before us, and in order to 
appreciate the force of the argument advanced on behalf of the ap- 

.pellants it is necessary to recapitulate the facts. 





It appears that before the date of the lease under which the defen- 
dants held the property, a liability had been imposed upon the estate 
by the Collector in respect of sums due under the Bengal Embankment 
Act for the construction of certain embankments. After the execu- 
tion of the lease, proceedings were taken under the Public Demands 
Recovery Act for the realisation of the sums so payable against the 
plaintiffs landlords, and the defendants allege that they satisfied the 
claim under the Certificate issued under that Act. The question 
arises whether the defendants were justified in making this payment. 


It has been contended on their behalf that the payment was not 
voluntary and that the case falls either under section 69 or under 
section 70 of the Indian Contract Act. We are of opinion that 
this contention is not well-founded and must be over-ruled. Under 
section 69 of the Indian Contract Acta person who is interested 
in the payment of money which another is bound by law to pay and 
who therefore pays it, is entitled to be reimbursed by the other. We 
shall assume for the purposes of the present case that the plaintiffs 
were bound by law to pay the sum- which was actually paid by the 
defendants. But to bring this case within the provisions of section 
69 of the Indian Contract Act it has further to be shown that the. 
defendants were interested in the payment of the money. It has 
been argued by the learned vakil for the respondents that his clients 
were interested in making the payment inasmuch as if the payment 
had not been made, their interest as under-tenure-holders would. 
have been: prejudiced. In support of this contention he has relied 
upon the provisions of section 72 of Act IL of 1882 (B. C.) to show 
that the sum in question was a first charge on the estate. He has 
further argued that if the sum in question was a first charge and if 
it had been realised by the Collector by the sale of the estate, not ` 
only the zemindar's interest but also that of the undertenure-holder ' 
would have passed by the sale. We are of opinion that this conten- 
tion-is unsound and clearly opposed to the authorities in this Court, 


Vor. IL] “HIGH COURT. 


It appears from the record that the Certificate was issued under 
Act I of 1895. B.C. as amended by Act I of 1897 B. C. which provides 
in Sec. 21, subsection 2, that when a Certificate under the Actis enforc- 
ed and executed the procedure prescribed in Chapter XIX (with 
the exception of section 3ro A.) and Chapter XX of the Code of 
Civil procedure shall, so far as it is applicable, be the procedure 
followed in execution proceedings to enforce such Certificate and 
realize the amount recoverable thereunder. It is clear, therefore, 
that the effect of a sale under the Public Demands Recovery Act is 
identical with that of a sale under the Code of Civil Procedure. 
It cannot be disputed therefore, that the effect is to vest in the pur- 
chaser the right, title and interest of the judgment debtor as they 
stood when the porperty was attached. But it is argued by the 
learned vakil for the respondents that inasmuch as under section 72 
of the Bengal Embankment Act of 1882 the sum in question was a 
first charge, the effect of the sale would be identical with that of a sale 
under the Transfer of Property Act. The learned vakil for the 
appellants on the other hand places reliance upon the case of 
Lachmi Narain Singh v Nand Kishore Lal Dds (1), as an authority 
for the proposition that even in a case in which a sum which is a 
charge upon a property is realised by proceedings taken under 
the Public Demands Recovery Act, the effect of the sale is indentical 
with that of a sale under the Civil Procedure Code. We are of 
opinion that the authority relied upon clearly bears out this con- 
tention. In that case the learned Judges pointed out that although 
à charge may be enforced by means of a suit under section 67 of 
the Transfer of Property Act, vet if that procedure is not followed 
and the debtis realised by means of a Certificate issued under the 
Public Demands Rocovery Act the proceedings have the effect 
of an execution proceeding under Chapter XIX of the Code of 
Civil Procedure. This proposition appears to be well-established 
and is borne out by the cases of Shekait Hosain v Sasi Kar and 
others (2), and /Vobin Chand Nuskar v Bansinath Paramanick (3). In 
the first of these two cases it was pointed out that if cesses are recovered 
under the summary procedure laid down in the Public Demands Re- 
covery Actthe purchaser gets merely the right, title, and interest of the 
judgment debtor. The second case laid down that if cesses are re- 
covered, as they may sometimes be, by a sale under Chapter XIV of 
the Bengal Tenancy Act the purchaser takes the property freed of all 
incumbrances. It is clear therefore that as the proceedings in this 


$ 
(1) (1902) I. L. R., 29 Calc. 537. (2) (1892) I. L. R., 19 Calc, 783. 
(3) (1894) I. L. R. 21 Calc. 722. 
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case were initiated under Act I of 1895 B. C. as amended by Act I of 
1897 D. C., if the sale had taken place it would have passed nothing 
more than the interest of the judgment-debtor and would not in any 
way have affected the interest of the present defendants. It cannot 
therefore be contended that the defendants were in any way interested 
in the payment of the money. ‘This case is also clearly disting- 
uishable from the case of Smith v. Dinonath Mookerjee and others (1). 
In that case, the payment was made with the object of prevent- 
ing the sale of a share in an estate and it was contended that as 
the sale of a share of an estate does not destroy any incumbrance, 
the person who paid the money was not really interested in doing 
so. It was pointed out however by the learned Judges that although 
in the first instance the sale was to have been one of a share of an 
estate, yet under certain contingencies, though perhaps very remote, 
the sale might have been of the entire estate and that therefore it 
could not be contended that the person who made the paymen 
had no interest whatever. 


It is next contended by the learned vakil for the respondents 
that the case comes under section 70 of the Indian Contract Act. 
That section provides that where a person lawfully does any thing 
for another person or delivers anything to him, not intending to do 
so gratuitously, and such other person enjoys the benefit thereof, 
the latter is bound to make compensation to the former in respect 
of, or to restore, the thing so done or delivered. It may be 
assumed that the present defendants, when they made the payment, 
did not intend to do so gratuitously. It may also be assumed that 
the present plaintiffs have enjoyed the benefit of. the payment made 
by the defendants. But in order to bring the case within the 
section it has further to be shown that the present defendants made 
the payment lawfully. The learned vakil for the respondents has 
contended that the word ‘lawfully’ is in reality a surplusage ; we 
are wholly unable to accept this contention. The effect of this 
section has been considered in two recent cases, namely Chedi Lal 
v. Bhagwan Das and others (2), and Damodara Mudaliar v. The 
Secretary of State for India (3). In the first of these two cases it was 
laid down by the learned Judges that by the use of the word ‘lawfully’ 
in section 7o of the Contract Act the Legislature had in contempla. 
tion cases in which a person holds such relation to another as 
either directly to create or reasonably to justify the inference that 
by some act done for another person, the doer was entitled to look 


(1) (1885) L L. R. 12 Calc. 213. (2) (1883) I. L. R. 11 All 234. 
(3) (1894) I. L. R. 18 Mad. 88, 


Vor. IL] HIGH COURT. 


for compensation to the person benefited. In the second of these 
two cases it was laid down that it is plain that section 70 ought not 
to be so read as to justify the officious interference of any one with 
the affairs or properties of another or to impose an obligation in 
respect of services which the person sought to be charged with 
did not wish to have rendered. The learned Judges of théf Madras 
High Court further laid down that it must be considered in each 
individual case whether having regard the circumstances thereof 
it can be said that the person who made the payment had some 
interest in making it. 


We are in entire accord with the view of law taken in these two 
cases. It appears however, that in the case of Smith v. Dinonath 
Mookerjee (1), a question was raised as the true effect of section 
7O Of the Indian Contract Act, and there are observations in that 
judgment which go to some extent to support the suggestion that 
the learned Judges perhaps overlooked the full effect of the term 
‘lawfully’ to be found in that section. But the decision actually 
arrived at in that case might be supported upon the other grounds 
given therein and we are not prepared to accept the observations of 
the learned Judges upon section 70 of the Indian Contract Act 
without any qualification. It appears, moreover, that so far as section 
70 is concerned the main argument which was addressed to the 
learned Judges was that “paying in money” was not “doing any 
thing " within the meaning of section 70. That contention was 
overruled, and, then the learned Judges added some observations 
which would practically nullify the effect of the word ‘lawfully. 


In this view of the matter it seems clear to us that the present 
case does not fall within the terms of either section 69 or section 70 
of the Indian Contract Act. We must hold accordingly that the 
present defendants are not entitled to claim a set-off in respect of 
the sums which they paid to the Collector. ‘The result, therefore, 
will be that this appeal must be allowed, the decree of the learned 
District Judge reversed and that of the first Court restored with 
costs in the Lower Appellate Court and this Court. 


N. K. B. Appeal allowed. 
(1) (1885) I. L. R. 12 Calc. 213. 
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Before Mr. Justice Harington and Mr. Justice Mookerjet. 
SARADA PRASAD UKIL 


y. 


RAM SUKH CHANDRA. * 


Code t Civil Procedure (Act XIV 1812), Ch, XX., Sec. 344— 3 0int apAli- 
cation for insolvency, not maintainabe— Several judgment debtors, separate qppli- 


cation, if necessary—Foint decree—Foint property, attachment of —Insolvency. 


Sec. 344 C. P. C. does not contemplate a joint application by several 
judgment-debtors to be adjudged insolvent. If in execution of a joint decree 
against several persons, their joint property is attached, and all or some of 
them desire to be declared insolvents, each must make a seprate application 
under Sec. 344. C. P. C. and the case of each should be tried separately from 
that of the others. 3 


Appeal by the opposing Creditor. 


Application by several judgment debtors, whose joint 
properties were attached in execution of a decree ob- 
tained against them, to be declared insolvents. 


The facts of the case material to this report appear from the 
judgment. 


Babu Debendra Chandra Mullick for the Appellant. 
Babu Amarendra Nath Bose for the Respondents, 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal against an order made by 
the District Judge of Burdwan under section. 351 of the Code of 
Civil Procedure. 


It appears that in execution of a decree obtained bv one Sreemati 
Sarat Kumari Debi, the properties of four persons, Kunja Dehari 
Chandra, Peari Mohan Chandra, Gopi Mohan Chandra and Ram 
Sukh Chandra were attached. On the 26th May 1903 they presented 
an application to the District Judge under section 344 C. P. C. 
praying to be adjudged-insolvents. Of the applicants, the first three 
are brothers and the fourth is the son of the second petitioner. They 
alleged in their application that they are members of a joint family, 
that in execution of a joint decree obtained against them by Sreemati 
Sarat Kumari Debi their properties have been attached, that they: 
are unable to pay their debts and that they are entitled to be declared 
insolvents. To the application were attached schedules in which 
their debts and the names of their creditors were mentioned; 


* Appeal from Order No. 1 of 1904, against an order of F. Roe, Esq., 
District Judge, Burdwan, dated the 16th September 1904. 
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of these the petitioner before us Sarada Prosad Ukil is one. Notices IW 
appear to have been served upon the creditors mentioned in the 1905 
Schedules, but it does not appear that any of them entered appear- Sarada Prasa Pee 
ance in the Court below to oppose the application. On the 16th v. 
September the learned District Judge took the deposition of one of tin oun Chandra. 
the applicants Peari Mohan Chandra and then recorded the following Mookerjee ¥. 
order :— The suit is decreed expar/e. The applicant is declared T: 


insolvent. The Nazir is appointed Receiver of the property." Although 
the learned Judge says that the applicant is declared insolvent, it is 
conceded before us that this means that all the four applicants are 
declared insolvents. 


The decree-holder Sarada Prasad Ukil has appealed to this Court, 
and on his behalf the order of the learned Judge has been challenged 
on three grounds; fvs/, that a joint application by a number of judg- 
ment-debtors to be declared insolvents is not contemplated by 
section 344 of the Code of Civil Procedure and is not maintain- 
able; secondiy, that the learned District Judge could not decide 
the case without examining all the applicants under section 350 of 
the Code of Civil Procedure; and /Airdiy, that his judgment does 
not comply with the requirements of section 351 of the Code. 


We are of opinion, that the applicant is entitled to succeed 
upon the first ground and that it is unnecessary to consider the other 
two points. [t is obvious from an examination of the provisions of 
Chapter XX of the Code of Civil Procedure that a joint application 
by a number of judgment-debtors is not contemplated by the Code. 
Section 344 provides that, “any judgment-debtor arrested or im- 
prisoned in execution of a decree for money, or against whose 
property an order of attachment has been made in execution of such 
a decree, may apply in writing to be declared an insolvent.” Section 
345 then describes the contents of the application; clause (7) lays 
down “ that the application shal! set forth the amount, kind and 
particulars of his property, and the value of any such property not 
consisting of money." Then section 348 provides “that the Court 
may also, if it thinks fit, cause a like copy and notice to be served 
on any other person alleging himself to be a creditor of the appli- 
cant and applying for leave to be heard on the application." Section 
350 then lays down the procedure to be followed at the hearing and 
makes it obligatory on the Court to examine the person who has 
applied to be declared an insolvent. Now, throughout these provi- 
sions of the Code, the judgment-debtor is taken to be as one person; 
but it is argued by the learned vakil for the respondent that the 
judgment-debtor in these sections may mean a number of judg- 
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ment-debtors. We are of opinion that this contention is not well 
founded. If the argument of the learned vakil for the respondent 
were to prevail, there would be serious inconvenience in holding 
the trial; for instance, under section 345 each judgment-debtor 
would have to state what property he possesses, and although as in 
the present case the judgment-debtors might be members of a joint 
Hindu family, it is not inconceivable that some of the members of the 
family may possess separate property. "Therefore, if a joint appli- 
cation is made, it would be necessary for the applicants to set down 
in detail the properties possessed by each. ‘Then, when we come 
to section 348 which deals with the question of service upon other 
creditors; it is obvious that if a joint application is permissible, 
notices will have to be served upon the creditors of cach of the 
judgment-debtors, and it is not unlikely that there may be creditors 
who hold decrees against one or more of the judgment-debtors but 
have no claims as against the others. Then, when the claim of 
these creditors is to be investigated under section 352, there would 
be a further complication, for the claim of each creditor against his 
judgment-debtor or judgment-debtors would have to be investigat- 
ed. We are of opinion that such a complicated mode of treatment 
could never have been intended by the Code. If a number of 
persons find it necessary to be declared insolvents under section 344, 
each of them must present a separate petition to the Court, and 
the consequence will be that the case of each will be tried 
separately from that of the others. It is clear, therefore, that the 
petition upon which these proceedings were instituted in the Court 
below was entirely misconceived. 

'The result, therefore, is that this appeal must be allowed, and the 
order made by the learned District Judge discharged. It will be 
open, however, to the petitioners to make separate applications under 
section 344 if they are so advised. 


The appellant is entitled to his costs in this Court. 


We assess the hearing fee at one gold mohar. 
B. M. Appeal allowed. 


Vor. IL] HIGH COURT. 


Before Mr. Justice Geidt and Mr. Justice Mookerjee. 
BAIKUNTHA BARIK AND OTHERS. 


v 


SHIB DASS AND OTHERS. * 


Specific performance—Contract—Undivided Mitakshara family, suit 
against the father of—Breach of trust—Legal necessity. 


Where a suit is brought against the father of an undivided Mitakshara 
family having sons, for the specific performance of a contract to sell land, the 
Court would not ordinarily decree specific performance of the contract with 
full knowledge that the vendor's powers of alienation are limited and can be 
exercised without a breach of trust only when there exists a necessity 
sufficient to justify the transfer, in the absence of which the sons might at 
any moment interdict the sale. 


In such a case, the Court would ordinarily require the plaintiff to give 
some proof of the necessity for the sale. 
Gurusami v. Ganapatia (1), Ramchandra v. Sundaramurthi (2) and 
Harnett v. Yeilding (3) followed. 
Appeal by the Plaintiffs. 
Suit for specific performance of a contract. 
The material facts and arguments appear from the judgment. 
Babu Monmohan Dutt for the Appellants. 
Dr. Sarat Chandra Banerji for the Respondents. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in an action for specific performance of a contract of sale of 
immoveable property. The plaintiffs allege that on the 7th of 
August 1899 the defendants 1 and 2, who are brothers and managing 
members of a joint Mitakshara family composed of themselves and 
their sons, entered into an agreement with the plaintiffs to convey 
to them the lands mentioned in the plaint, that on the rith August 
1899 the plaintiffs paid to defendants r and 2 Rs. 99 out of 
Rs. 241 which was settled as the consideration for the proposed 
conveyance and, that on the same date the terms of the contract 
between the parties were reduced to writing and the defendants 
1 and z agreed to execute a conveyance within a period of six 

* Appeal from Appellate Decree No. 1077 of 1902 against the decree of 
B. C. Mitra Esq, District Judge, Cuttack, dated the :4th April 1902, 
reversing the decree of Babu Adaita Prasad Dey, Munsiff, Kendrapara, dated 
the roth December 1900. 


(1) (1882) I. L. R. 5 Mad. 337. (2) (1893) 4 Mad. L. J. R. 9. 
(3) (1805) 2 Sch. & Lef. 553. 
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months. The contract was for the sale of the entire property in 
which not only defendants I and 2 but their sons were interested, 
and the agreement recited that the sale was to be effected for legal 
necessity and for the benefit of the family. The plaintiffs further 
allege that after the expiry of the stipulated period of 6 months, the 
defendant unlawfully refused to carry out the terms of the contract, 
and on the 3rd April 1900 actually conveyed to the defendants 3e to 
9, who took with full notice of the prior agreement, the property in 
suit fora sum of Rs. 315. The plaintiffs accordingly pray in the 
alternative either for a decree for specific performance of the contract 
set out in the plaint or for a refund of the money received by the 
defendants Nos. 1 and 2 with interest thereon. The first two 
defendants pleaded that the allegations in the plaint were fraudulent, 
that they had never entered into the contract mentioned in the 
plaint, that they had not received Rs. 99 as part of the considera- 
tion money and that they had not promised to execute the conveyance 
within the term of six months. "They further alleged that as they 
had sons who were interested in the property, there could not be 
any valid contract for the sale thereof, in the absence of any 
consent on their part or any legal necessity for the transfer. 

The defendants 3 to 9 supported the statement made by the 
defendants 1 and z that the contract set up by the plaintiffs was 
fraudulent. 'They also pleaded that they had purchased the pro- 
perty on the basis of a prior contract, that at the time of their 
purchase they had no notice of the contract set up by the plaintffs, 
and that consequently the plaintiffs were not entitled to enforce 
their contract against the property in their hands which they had taken 
as dona-fide purchasers for value without notice. 

In the Court of first instance, the Munsiff found that the contract 
relied upon by the plaintiff was established, that defendants 1 and 
2 had received Rs. 99 as portion of the consideration money payable 
for the conveyance and that the defendants 3 to 9 had subsequently 
purchased the property with full notice of the prior contract entered 
into by the defendants 1 and 2 with the plaintiffs. The Court of 
first instance also found that the prior contract alleged by the 
defendants 3 to g was not established by the evidence. In this view 
of the matter the learned Munsiff made a decree in favour of the 
plaintiffs for specific performance of the contract set up by them. 

All the defendants appealed to the learned District Judge who has 
reversed the decision of the Munsiff and dismissed the suit, holding 
upon the authority of the case of Gurusami v. Ganapathia Pillai (1y 


(1) (1882) I. L. R. 5 Mad. 337. 


Vor. II.] HIGH COURT. 


that the defendants Nos. 1 and 2 were not competent to enter into a 
contract with the plaintiffs for the conveyance of the entire family 
property. The District Judge has come to the conclusion that in 
asmuch as it was neither established that the contract was for the bene- 
fit of the minor sons of the first two defendants nor proved that it 
had been made with the consent of the major sons of those defen- 
daats, the Court as a Court of equity would not be exercising a sound 
discretion if it enforced a contract the performance of which might 
lead to a breach of trust. He has accordingly held that the con- 
tract was not specifically enforceable. He has also held as regards 
Rs. 99 proved to have been paid by the plaintiffs to defendants 1 
and 2, that the plaintiffs are not entitled to a decree and that they 
must be left to have recourse to other remedies open to them in a 
different suit. In this view of the matter he has dismissed the suit 
of the plaintiffs. 


‘The plaintiffs have appealed to this Court and on their behalf it 
has been contended that the view taken by the learned District Judge 
of the validity of the contract is erroneous and that, in any event, 
he ought to have remanded the case in order that the question of 
necessity or consent might be tried out. It has also been contended 
that if the suit fails as a suit for specific performance of the contract 
there ought to be a decree for refund of the consideration money 
paid by the plaintiffs; We are of opinion that these contentions are 
well founded and ought to prevail. 


As was pointed out by the learned Judges of the Madras High 
Court in the case already referred to, where a suit is brought against 
the father of an undivided Mitakshara family having sons for the spe- 
cific performance of a contract to sell land, the Court would not 
ordinarily decree specific performance of the contract with full 
knowledge that the vendors powers of alienation are limited and 
can be exercised without a breach of trust only where there exists 
a necessity sufficient to justify the transfer, in the 2bsence of which 
the sons might at any mcment interdict the sale. The learned 
Judges also observed that in a case like this, the Court would 
ordinarily require the plaintiff who seeks specific performance to 
give some proof of the necessity for the sale. We agree in this ex- 
position of the law and we also agree in the view that the fact, that 
subsequently to and jin breach of the contract of sale, the vendor 
has sold the same land to third parties having notice of the contract 
and that if relief is refused to the plaintiff, the land may remain in 
the possession of such third parties, does not affect the question as 
to the propriety of the exercise by the Court of its discretionary 
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power to enforce the contract. The same view of the law is taken 
in Fry on Specific Performance, page 178, section 407 where it «is 
stated that “the Court will not generally exercise its extraordinary 
power in compelling specific performance where to do so would ne- 
cessitate a breach of trust, or would compel a person to do what 
he is not lawfully competent to do partly, as it seems, on the 
ground of the unfairness and illegal taint of such a contract ip it- 
self and partly of the hardship to which it would expose the person 
forced to execute it. The plaintiff must also, said Lord Redesdale, 
Harmeth x. Fielding, (1) show that in seeking specific performance 
he does not call upon the other party to do an act which he is not 
lawfully competent to do; for if he does, a consequence is pro- 
duced that quite passes by the object of the Court in' exercising the 
jurisdiction which is to do more complete justice". A similar view 
of the law was also taken by the High Court of Madras, in the case 
of Rama Chandra v. Sundaramurtht (2). An examination of these 
cases and the principle which underlies them, "makes it quite clear 
that before the Court refuses specific performance of a contract, it 
must be satished that the contract is one which ought not to be 
enforced; in other words, it cannot be assumed that if the contract 
js enforced there would necessarily be a breach of trust. We are 
of opinion, therefore, that the decision of the District Judge must be 
set aside and the case remitted to him in order that he may deter- 
mine whether or not the contract relied upon by the plaintiffs was 
for legal necessity or made with the consent, actual or implied of 
the other members of the family, so as to be binding upon them. 
If the learned District Judge finds that the contract was entered 
into under circumstaces which make it binding upon the sons of 
the defendants 1 and 2, it would have to be specifically enforced. 
On the other hand, if he finds that there was no circumstance which 
made it binding on the other members of the familv, specific per- . 
formance would have to be refused. As this question was not dis- 
tinctly raised in any of the issues in the case, the parties will be at 
liberty to adduce evidence on the point, and the learnéd District 
Judge may proceed in accordance with sections 568 and 569 of the 
Civil Procedure Code. 

If the District Judge finds that the contract is not specifically 
enforceable, he should make a decree against the. first two defendants 
for the refund of the purchase money with interest, for it has been 
very properly conceded by the learned vakil for the respondents 
that he cannot support that portion of the judgment of the District 

(1) (1805) 2 Sch. & Let. 553. (2) (1893) 4 Mad. L. J. R. 9. 


VOL. IlL] HIGH COURT. 


Judge in which he says that the plaintiffs must have their remedy 
for refund of the consideration money in a separate suit. 


Costs of this appeal will abide the result. 


B. M. Appeal allowed ; case remanded. 


« Before Mr. Justice Harington and Mr. Justice Mookerjee. 


MAHOMED AGA AND ANOTHER. 
2 
JADU NANDAN JHA AND orTHERSs.* 


Revenue Sale Law (Act XI of 1859), Secs. 3,6,7,18,25,28,33-~Public De- 
mands Recovery Act (VII of 1868 B. CJ, Sec. 8—Order of exemption, condi- 
tional, tnoperative—Appeai to Commissioner, grounds not specified in— Sunset 
law—Payment after default, tneffectual—Notice, service of—Material irre- 
gularity—Substantial injury. 


An order of exemption made by a Collector under Sec. 18 of Act XI of 
1859 to be operative, must be absolute and unconditional. It is not open to 
the Civil Court to question the grounds upon which such conditional order 
was made, and to give effect to it, as if it had been unconditional, 
because in the opinion of the Civil Court, the order ought to have been 


one for absolute exemption. 


Gowri Sunker v. Fanki Pershad (1) followed. 

A general ground taken in an appeal to the Commissioner that a revenue 
sale has been made contrary to the provisions of the Act, does not entitle 
the applicant to seek to annul the sale by a suit under Sec. 33, on the allega- 
tion of irregularities, other than those urged before the Commissioner for 
impugning the sale. 

Gobind Lal v. Ramjanam (2) and Gowri Sunker v. Fanki Pershad (Y) 
followed. Bal Mokoond v. Firjudhun (3) doubted. 


When an arrear of revenue has not been paid within the latest date 
fixed for payment, no payment or tender of payment made after sunset 
of such date can bar or interfere with the sale, either at the time of sale 
or after its conclusion. 


Gobind Chundra v. Sherajunnissa (4) followed. 

The grant of a certificate to the purchaser under Sec. 28 of Áct XI of 
1859 is conclusive evidence that the notice required by Sec. 7 to be served 
in the mehal has been duly issued and served. 


Asimuddin v. Secretary of State (5) and Sheorutton -. Net Loll (6) 
followed. Ganesh Pershad v. Pandey Brit Behary (7) distinguished. 


* Appeal from Original Decree No. 228 of 1902, against the decree of 
Babu Sri Gopal Chatterji, Subordinate Judge, Purnea, dated the 19th March 
1902. 
(1) (1889 I. L. R. 17 Calc. 809. P. C. (4) (1882) 13 C. L. R. r. 

(2) (1893) I. L. R. 21 Calc. 7o. P. C. (s) (1893) I. L. R. a1 Calc. 360. 
(3) (1882) I. L. R. 9 Calc. 271. (6: (1902) I. L. R. go Calc. r. 
(7) (1902) 1 C. L. J. 565. 
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The notice required by Sec. 7 to be served in the mehal is intended to 
bea notice to the raiyats not to pay their rent to the defaulting zemindar, 
because the title of the auction purchaser relates back to the date of 
default; the omission to issue such notice cannot therefore be connected 
with any substantial injury resulting from the sale. 

Gobind Chundra v. Sherajunnissa (y), Mahomed Ashar v. Rajchunder (2) 
and Asimuddin v. Secretary of State (3) followed. 


Appeal by the Defendant auction-purchaser. 
Suit to set aside a revenue sale and to recover possession. 
The facts and arguments appear sufficiently from the judgments. 


Dr. Rash Behary Ghose, Moulvis Mahomed Vusoof, and Mahomed 
Habibullah for the Appellants. 


Mr. Hill, Babus Nilmadhab Bose and Raghunath Singh for the 


Respondents. 
CA. V 


The following judgments were delivered :— 


Harington J.—This is an appeal by an auction purchaser 
against the judgment of the Subordinate Judge in favour of the 
plaintiffs who sued to set aside a sale held for arrears of revenue. 


The Subordinate Judge was of opinion that a particular payment 
of Rs. 30-1 made on Septemher, r2th, discharged all the arrears due 
on the estate, and that if this payment had been brought to the notice 
of the Collector, he would have exempted the estate from sale; 
accordingly he decreed the suit and set aside the sale. 


The facts are that the plaintiff was in arrear in.1898 with the 
June kist when Rs. 46-8-6 was due. The last day of payment was 
June 28th; after that day, if the arrears were not discharged the 
estate was liable to be sold under section 3 of Act XI of 1859. 


No payment was made until August 17th, when a sum of Rs. 30-1 
was paid on account of the June instalment leaving Rs. 16-7-6 due, 
balance of a sum made up of Revenue, Road cess and Talabana. ` 


On September rzth, Rs. 30-r was paid. This according to the 
challan was for “ Revenue of the Mehal;” accordingly it was credited 
in the books to Revenue, as payment of the kist which bad to be 
paid by September 28th. 


On September 16th, the Collector's attention was drawn to the 
payment of Rs. 30-1 made on August 17th and after an-enquiry as to 
how it came about that this had been accepted after June 28th, 
made an order “accept all dues if paid within 3 days and exempt." 


(.) 0883) 13 C. L. R. r. KUN EER Cale: 
(3) (1893) I. L, R. 21 Calc. 360. e 334 


Vor. II.] HIGH COURT. 


On September 22nd, he made a further order “ Applicant has 
not appeared since, so payment not accepted." 


The consequence was that the sale proceeded and the property 


was sold for a sum considerably less than its real value. 


It is argued that if the Collector had known of the payment 
made on September 12th, he would have exempted the property from 
sale on the 16th; further, the payment made on the rath was a 
substantial compliance with the Collector's order of September 16th : 
that order becoming effective, the sale was illegal. 


I do not think the respondent's argument is sound. 


First, the condition on which the order was made was not ful- 
filled. The plaintiffs did not pay off Rs. 16-7-6, nor direct that any 
portion of the Rs. 30-1 should be applied to the payment of that sum. 
The challan under which the Rs. 30-1 was paid bore several headings. 


Revenue— Road and Public Works Cesses— Postal Cess. 


The sum of Rs. 30-1 appears as Revenue, while the spaces 
opposite the various cesses are blanks; on that it is impos- 
sible to say that the sum was not rightly credited to revenue in the 
books of the Collectorate: inasmuch as the remitter had so appro- 
priated it by the challan. 


This disposes of the contention that the payment of the Rs. 30-1 
was a compliance with the Collectors order: it was not: because 
the remitter directed it to be appropriated to an impost other than 
the balance of revenue and cesses. 


But even assuming that the Rs. 30-1 might have been appropriated 
to the payment of the balance Rs. 16-7-6, even then that does not carry 
the plaintiff home, for the estate became liable to be sold on non- 
payment of the June Kist on [une 28, 1898, unless the Collector 
made an order under section 18 of Act XI of 1859 expressly exempt- 
ing the estate from sale. Now an order under that section must be- 
positive: the conditional order made on September 16th is not an 
order under that section. 


It is useless to speculate whether the Collector would or would 
not have exempted the property from sale if he had received pay- 
ment of the Rs. 16-7-6. He was not bound to do so: in fact he did 
not do so : the sale was therefore legal. 


The respondent next seeks to support the judgment of the learned 
Judge on the ground that the notices required by law were not given. 
Now itis enacted bv section 33; that no sale shall be set aside or 
annulled on any ground which has not been “ declared and specified" 
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in an appeal to the Commissioner under section 25 of the Act. 
'The section has now been repealed but such appeals are regulated 
by section 2 of Act VII of 1868 (B. C.) as amended by Act VII 
of 1880 (B. C.) 

In this case the objection taken to the Collector was that the 
sale notification was not duly issued and served in the mehal. 


In answer to this the appellants contend that the plaintiffs 
failed to prove that the notices were not duty issued and served. 
This objection I think is sound. The plaintiffs allege that the sale 
held is illegal on certain specific grounds—-the onus lies on them to 
establish those grounds, and that they have failed to do. ‘There 
was on the contrary evidence called by the defendants to show that 
the proper notices issued. 


Secondly there is another difficulty in the way. By section 8 of 
Act VII of 1868 every certificate of title given to a purchaser under 
section 28 of Act XI of 1859 is conclusive evidence that all 
notices required to be served or posted have been duly served and 
posted ; and it provides that the title of any person who has obtained 
such certificate shall not be impeached or affected bv reason of any 
omission, informality, or irregularity as regards the serving or 
posting of any notice in the proceeding under which the sale 
was had. 

In the present case a certiffcate was granted under section 28 
and that certificate is conclusive as to the regularity of the service 
of the notices, 


The learned Judge finds that there was no evidence that the 
notice required by section 6 was hung up in the Collectorate office 
or Judges Court, or that the proclamation under section 7 was 
served in any of the numerous places mentioned in that section. 
He has overlooked the circumstance that the certificate relieved the 
defendant from the burden of proving those matters. 


These two points dispose of the respondents case on the 
question of notice : but if the respondent's complaint to the Collector 
be given its ordinary signification it would be limited to an objection 
that the notices required by section 7 had not been duly issued and 
served. Those are notices to the ryots, and in no sense affect the 
sale, or the price to be got thereat. 

T hold therefore that the judgment of the learned Sub-Judge 
was wrong and must be reversed : the appeal is allowed with costs. 


Mookerjee J.—! agree with my learned brother that the decree 
made in this case by the Subordinate Judge, cannot be supported. 


Vor. 1I.] | HIGH COURT. 


The facts which have given rise to the litigation out of which the 
present appeal arises, lie in a narrow compass and do not admit of 
any reasonable doubt. The plaintiffs respondents were the proprie- 
tors of à zemindary Mangura Kathalbari, which bears Touzi No. 
1079 in the Collectorate of District Purneah. The Goverriment 
revanue for the estate payable in four instalments, amounts to Rs. 
120-5-6 annually. ‘The proprietors defaulted to pay what is describ- 
ed as the June instalment of 1898, namely Rs. 22-9-2, the latest dav 
of payment of which sum was fixed under Sec. 3 of Act XI of 1859. 
as the 28th June 1898. On the طاو‎ August 1898, they remitted 
to the Collector by postal money order, a sum of Rs. 30-r-0 on 
account of the revenue of the mehal, without specifying for which 
instalment it was intended ; but on the 3rd September following, they 
presented an application to the Collector in which they prayed that 
the amount remitted might be received on account of the June 
instalment and the estate released from liability to sale. ‘This 
application was put up before the Collector with a note by the Touzi 
Nazir, that the total amount of Government dues upon the estate at 
the time, including revenue, cesses and other fees, was Rs. 46-8-6, 
The Collector, thereupon, recorded a note enquiring, under whose 
orders the payment of Rs. 30-1-0 by the postal money order of the 
roth August, had been received after the last day fixed for payment; 
to this the Touzi Nazir replied that the rules do not prohibit the 
payment of money after the last day, but the proprictor does not 
derive benefit from the payment. The Collector then passed the 
following order on the 16th September 1898: 


“The amount appears to have been credited nevertheless 
according to the above note; accept all dues if paid within three 
days. and, exempt." Six days later, the following further order was 
made by the Collector, on the 22nd September : 


“ Applicant has not appeared since, so payment not accepted." 


It appears however, that on thc 12th September 1898, the pro- 
prietors had sent to the Collector by postal money order Rs. 30-1-0 
“ for revenue of the mehal " without any specification as to the instal- 
‘ment for which it was intended, and, the sum had been credited in 
the Collectorate books against the September instalment of Rs. 30-1-4 
on account of revenue, the last date of payment of which had been 
fixed for the 28th September 1898. If the fact of this payment had 
been brought to the notice of the Collector when he made his order 
of the 16th September 1898, and, if he had been asked by the pro- 
prietors to appropriate it against the entire Government dues in 
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arrears on that date, the Collector might, if he bad so chosen, have 
accepted the payment and exempted the estate from sale. This was, 
however, not done, and on the 22nd September 1898, the estate was 
put up to auction by the Collector, and, was purchased by the 
appellants for Rs. 2,550. On the 3rd October 1898, the proprietors 
appealed to the Commissioner, who recommended to the Board, of 
Revenue on the 28th November 1898 that the sale might be annulled 
on the ground of hardship ; the Board, however, held on the 9th May 
1899 that no case had been made out for their interference, inas- 
much as the estate had not been exempted from sale merely by 
reason of the negligence of the agent of the proprietors, and returned 
the records of the appeal to the Commissioner for disposal. Accord- 
ingly the Commissioner dismissed the appeal to him on the 6th 
june 1899, on which date, therefore, the sale became final and con- 
clusive under Sec. 27 of Act XI of 1859, and on the r7th July 1899, 
a sale certificate was granted to the purchaser under Sec. 28 of Act 
NIL of 1859. Meanwhile on the 12th July 1899, the respondents 
had commenced this action under section 33, to annul the sale on 
the ground that it had been made contrary to the provisions of the 
Act, and, that they had sustained substantial injury by reason of the 
irregularities complained of, because their estate of which they 
estimate the value at Rs. 20,000, has been sold for Rs. 2,550. The 
learned Subordinate Judge has annulled the sale, and, his decision 
is challenged in this appeal on behalf of the auction purchasers on 
six grounds, namely, /irs/, that it is not open to the appellants to 
seek the reversal of the sale upon anv grounds other than thosc 
declared and specified in their appeal to the Commissioner; secondly, 
that as no unconditional order of exemption was made by the 
Collector under section 18 of Act XI of 1859, the sale was rightly 
held; /Airdly, that as a certificate of title has been given to the 
purchaser, under the provisions of section 28, such certificate is under 
Sec. 8 of Act VII of 1868 B. C. conclusive evidence that all notices 
required by the Act to be served or posted, have been duly served 
and posted, and, that consequently, it is not open to the respondents 
to impeach the validity of the sale on the ground that such notices 
have not been duly served and posted ; /our£Aly, that the respondents 
have not established by evidence that there have been any irregu- 
larities in the service of the notices ; //7A4y, that the respondents have 
not proved that they.have sustained substantial injury; and 523744, 
that they have not established by direct evidence any casual relation . 
between the irregularity complained of and the substantial injury 
alleged. 


Vor. IL) HIGH COURT. 


As regards the firs/ ground urged on behalf of the appellants, 
it is manifestly well founded,: and, borne out. by the provisions of 
section 33 of Act XI.of 1859, which lays down that “no such sale 
shall be annulled upon such ground, unless such ground shall have 
been declared and specified in an appeal made to the Commissioner 
ungler section 25 of the Act.” It is argued, however, on behalf of 
the respondents that a general ground taken in an appeal to thc 
Commissioner that the sale has been made contrary to the provi- 
sions of the Act, is sufficient compliance with the condition imposed 
by Sec. 33, and, in support of this proposition reliance is placed 
upon the observations of Mr. Justice Romesh Chunder Mitter and Mr. 
Justice Norris in the case of Bal Mokoond Lall v. Firjudhun Roy (1) 
where one of the learned Judges is reported to have said that * if 
the petition of appeal to the Commissioner, instead of being as precise 
and elaborate as it is, had simply said that the sale had been made 


contrary to the provisions of the Act, and that the plaintiff had 


sustained substantial injury, and confined itself to these two narrow 
statements, it would have been amply sufficient to have enabled the 
plaintiffs to raise the point here to-day.” The observations referred 
. to, no doubt, lend some support to the contention of the respondents ; 
but if the learned Judges intended to lay down that it is open to a 
person to appeal to the Commissioner on the broad general ground 
that the sale has been made contrary to the provisions of the Act. 
to impugn the sale before him on the basis of certain specific alleged 
irregularities, and then to seek to annul the sale by a suit under 
Sec. 33 on the allegation of other irregularities, I regret, I am unable 
to accept this view as well founded. Such a proposition appears 
to me to be inconsistent with the principle which underlies the 
section. and, which is thus explained by their J.ordships of the 
Judicial Committee in the case of Gobind Lall Roy v. Ramjanani 
Afisser (2): “ Giving, however, full weight to these considerations, their 
Lordships having regard to the scheme of the Act and the express 
direction contained in section 33. are of opinion that in every case 
where a sale for arrears of revenue is impeached as being contrary 
to the provisions of Act XI of 1859, no giounds of objection arc 
open to the plaintiff which have not been declared and specified in 
an appeal to the Commissioner. heir Lordships desire to add that 
in their opinion it would have been most unfortunate if they had 
heen compelled to adopt the construction placed upon the Act br 
the Courts in India. Sales for arrears of revenue are of constant 
occurrence; anything which impairs the security of purchasers at 


(1) (1882) I, L. R, 9 Calc. 271. (2) (1893) L L, R., 21 Cale, 70. 
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those sales tends to lower the price of the estates put up for sale. 
It is therefore, of the: utmost importance in the interest of the 
revenue paying population of India that all questions that dan arise 
as to the validity of a sale for arrears of revenue should be deter- 


. mined speedily, and that when the sale has been once confirmed 


by the Commissioner, the purchaser should not be exposed to the 
danger of having his sale set aside on new grounds." I must hold 
accordingly that no grounds are open to a plaintiff in a suit for the 
annulment of a revenue sale under Sec. 33, which have not been 
declared and specified in an appeal to the Commissioner; and this 
view is in accordance with that taken by the Judicial Committee in 
the case of Gowri Sunker ¥. Janki Pershad (1) and by this Court 
in the cases of Gobind Chundra v. Sherajunnissa (2), Fahnovi 
ChowdAurani v. Secretary of State (3) and Deonandan v. ManbodA (4). 
If we now examine the grounds declared and specified by the res- 


'pondents in their appeal to the Commissioner, they may be analysed 


and reduced to two, namelv, first, that there had been in substance 
an order by the Collector for exemption of the estate from sale 
under section. 18 of the Act, and, secondly, that the sale notification 
had not been duly issued and served in the mehal as required bv 
section 7 of the Act; the respondents must consequently be limited 
to these two grounds as the foundation of the present action. The 
first point taken bv the appellants must, therefore, be answered in 
their favour. 


The second ground urged on behalf of the appellants, namely, 
that in the absence of an unconditional order of exemption by the 
Collector under section 18 of the Act, the sale was rightly held, is 
intended to question the validity of the first of what I have just 
indicated as the two reasons to which the respondents must be 
restricted in the present action for the reversal of the sale. In my 
opinion, the question raised must be decided in favour of the appell- 
ants. It has not been disputed before us and indeed, cannot be 
successfully disputed upon the evidence, that the June instalment of 
revenue was not paid within the latest date fixed for payment, that 
is the 28th June 1898. No attempt has been made to question the 
accuracy of the finding of the Court below that there was, accord- 
ingly, an arrear of land revenue due on that date. Consequently, 
under section 3 of Act XI of 1859 the estate in arrear became liable 
to be sold at public auction to the highest bidder, and, under the 


(1) (18859) L. R. 17 L A. 57; (2) (1882) 13 C. L. R. I. 
I. L. R. 17 Calc. 809. (3) (1902) 7 C. W. N. 377. 
(4) (1904) 8 C. W. N. 757. 


Vor. IL. |] HIGH COURT. 


last paragraph of section 6, no payment or tender of payment of the 
arrears, made after sunset of the latest day of payment could bar 
or interfere with the sale, either at the time of sale or after its con- 
clusion. It follows, therefore, as pointed out by this Court in the 
case of Gobind Chundra v Sherajunnissa (1) that the payment made 
on the 19th August 1898 does not entitle the proprietors to claim 
as a matter of right that the liability of the estate to be put up to 
auction, terminated ; it is necessary for them to show that an order 
of exemption of the estate from sale was made bv the Collector, 
under section 18 of the Act. But as was pointed out by the Judicial 
Committee in the case of Gowri Sunkar v Janki Pershad (1), 
an order of exemption under Sec. 18 to be operative, must be an 
absolute order of exemption, and not an order conditional upon 
some thing being done or some payment being made. Their Lord- 
Ships observed that "the section says it shall be competent to the 
Collector or the other officer, at any time before the sale, to exempt 
the estate from sale ; the Collector is to record in a proceeding, the 
reason for granting exemption : although this may be done at any 
time, the reason should exist at the time the exemption is granted, 
and not be a fact which may happen afterwards or an act which 
may or may not be performed." Now, it is obvious from the pro- 
ceedings of the Collector which I have already set out, that no 
absolute order of exemption was made by him under section 18 of 
the Act. It is contended, however, by the learned counsel for the 
plaintiffs respondents that the order of the 16th September 1898, 
though in form conditional was,'in substance absolute, inasmuch 
às the payment upon which it was made conditional, had already 
been made by the money order of the rath September, and, that if 
this fact had been brought to the notice of the Collector, the order 
would have been differently drawn up. In my opinion, this argu- 
ment is fallacious, for two reasons. In the first place, the order was 
admittedly conditional, and was intended by the Collector to be 
such ; it ig not open to this Court to examine the reasons upon 
which it was founded and to hold that the Collector ought to have 
made a different order ; besides we cannot ignore the order of the 
22nd September 1898, by which the previous conditional order, was 
expressly revoked by the Collector. In the second place, the 
argument rests entirely upon the assumption that it was open to the 
proprietors to treat the payment of the 12th September 1898 as 
payment of the dues mentioned in the order of the 16th September 
1898 ; this assumption is clearly unfounded. As have already 


(1) (1882) 13 C. L. R. 1. (2) (1889) L. R. 17 L A. 57. 
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Civit. pointed out, when the payment of the r2th September was made, 
there was no specification by the proprietors as to. the manner in 
which it was to be appropriated, except that it was a payment for 
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Mookerjee ¥. September instalment which had then apparently accrued due and 
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in respect of which the latest date fixed for payment was the 28th 
September. ‘This appropriation was obviously rightly made, for the 
Collector was never asked bv the proprietors to appropriate the 
payment in satisfaction of “all the dues” mentioned in the order 
of the 16th September, which included not only reveuue, but cesses 
and other charges. But we are not left to speculate as tothe mode 
in which the payment, when it was made, was intended by the 
proprietors to be appropriated; for in the petition of appeal 
presented by them to the Commissioner on the 3rd October, they 
stated expressly in paragraph 8 that this payment was intended to 
be a payment of the revenue for the September instalment. The 
suggestion, therefore, that the sum paid on the rath September 
ought to have been applied in satisfaction of the dues mentioned 
inthe order of the 16th September, is clearly, an after-thought. 
There is no foundation for the contention that the payment was 
not rightly appropriated bv the Collector, and consequently no 
foundation either for the argument tbat the conditional order of 

° the 16th September was in substance an absolute order of exemp- 
tion. J must hold accordingly that the sale cannot be successfully 
impeached on the ground that it'had been held in contravention of 
an order of exemption duly made under section r8 of the Act. 


The /Aird ground urged on behalf of the appellants, namely, 
that as a certificate of title has been given to them under section 28 
of Act XI of 1859, such certificate is under section 8 of Act VIT 
of 1868, B. C. conclusive evidence that all notices required by the 
Act to be served or posted, have been duly served and posted, is 
intended to question the validity of the second of what I have 
indicated as the two reasons to which the respondents must be 
limited in their endeavour to get the sale annulled. In mv opinion, 
the point raised must be answered against the respondents who are 
not entitled to question the validity of the sale upon the ground 
that the notice required by section 7 of the Act to be served in the 
mehal or the estate in arrears, hos not been duly issued and served. 
It is argued, however, by the learned counsel for the plaintiffs 
respondents that Sec. 8 of Act VII of 1868 B. C. has no application 
to this case inasmuch as it is their contention that no notice 


VoL. IE] HIGH COURT. 


under section 7 of Act XI of 1859 was issued for service in the 
mehal, whereas Sec. 8 assumes the issue and some service of a 
notice, though the service may be defective; in support of this 
position, reliance is placed upon the cases of Bal .JMokeond v. 
Firjudhun (1), Mobaruk Lal ~v. Secretary of State (2), and 
SFahnnowt v. Secretary of State (3). These decisions, however, are 
clearly distinguishable ; they are authorities, no doubt, for the pro- 
position that while Sec. 8 of Act VII of 1868, B. C. raises an 
irrebutable presumption that a notice required to be served has been 
duly served, it does not raise the further presumption that the notice 
itself is in accordance with law, either as to its contents or as to 
the time of its service, or to take a concrete illustration, that it has 
been affixed not less than thirty clear days before the date fixed for 
sale, as required by section 6 of Act XI of 1859. This doctrine 
has no application to a case like the present where the substance of 
the complaint is that the notice required by section 7 to be served 
in the estate in arrears, has not been served, which appears to me 
to belong precisely to the class of cases intended to be governed by 
section 8 of Act VIT of 1868, B.C. The view I take is supported 
by the decisions of this Court in the cases of Azimuddin v. Secre- 
tary of State (4), Sheorution 7. Net Loll (s). and, Bagheswari 
Pershad v. Khaja Mahcmed (6), which last was eventually taken to 
the Privy Council. 1 may add that I am not unmindful of the obser- 
vations of the learned Judges of this Court in Gonesh Persad v. 
Pundey Birj Behary (7), which do not appear, however, to have any 
real application to the facts of this case; that case only decided 
that where no order was passed for the issue of a notification under 
section 5 of Act XI of 1859, and none, it was admitted, was actually 
issued, the defect was not cured by section 8 of Act VII of 
1868. B. C., which might be invoked if objections were made to the 
due service and posting of the notice. But, even if we assume that 
there is a well-founded distinction between the issue and the 
service of a notice under Sec. 7, and, that the provisions 
of Sec. 8 of Act VII of 1868. B. C. apply only to the 
-latter operation and not to the former, the plaintiffs are in no better 
position. Neither party has adduced any evidence upon the ques- 
tion of the issue of the notice which was neither specifically stated 
in the fifth paragraph of the plaint, nor is covered by the eighth issue 


(1) (1882) I. L. R. 9 Calc. 271. (5) (1902) I. L. R. 30 Calc. 1 ; 
(2) (1885) I. L. R. 11 Calc. 200. 6 C. W. N. 688. 
(3) (1902) 7 C. W. N. 377. (6) (7903), 8 ne W. N. 649; 

(4) (1893) L L. R, 21 Calc. 360. L. R. 31 Calc. 256. 
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raised in the Court below ; and consequently, as observed in the case 
of Sheorutian v. Net Loll (1), the presumption under Sec. 114 cl. (e) 
of the Indian Evidence Act, until the contrary is proved, would be 
that the notice had been issued, and the onus would be upon the 
person who seeks to have the sale set aside, to establish that the re- 
quirement of the Statute had not been complied with by the Collec- 
tor. The third ground taken on behalf of the appellants, must 
therefore, prevail. 


The fourth ground taken on behalf of the appellants is that the 
respondents have not established by evidence that there have been any 
irregularities in the service of the notices. Jt is not necessary to dis- 
cuss this point in detail, for as I have already explained, the one 
notice to which the objection of the respondents must be restricted, 
is the notice required by section 7 to be served on the estate in 
arrears, and, the case as to that notice has already been discussed 
in connection with the third ground. 


The /f/TÀ ground urged on behalf of the appellants is that the 
respondents have not proved that they have sustained substantial 
injury by the sale. In my opinion, this objection cannot be sus- 
tained. "The learned Subordinate Judge has found, upon a careful 
examination of the evidence that the value of the estate is Rs. 18,750, 
and, no good reason has been assigned by the learned vakil for the 
appellants why this valuation should be regarded as wide of the 
mark. I must hold accordingly, that the respondents have sustained 
substantial injury by reason of the sale of their estate for Rs. 2,550. 


The siavh and last ground urged on behalf of the appellants is 
that the respondents have not established by direct evidence any 
causal relation between the irregularities complained of and the 
substantial injury alleged. It has been argued, on the other hand, 
on behalf of the respondents that direct evidence is not essentially 
necessary to establish that the substantial injury proved is due to . 
the irregularities alleged, and, thatit is open to the Court to draw 
a reasonable inference from the nature ofthe irregularity and the 
extent of the inadequacy of the price. Upon this question, there 
has been considerable divergence of judicial opinion, as is indicated 
by some recent cases; see for instance, Esmail Khan v. Abdul Asis 
Khan (2), and Nibaran Chandra 7١ Chiranjib Prasad (3). Two 
reasons, however, render unnecessary an examination of this ques- 
tion for our present purposes ; for, in the first place, in the view I 


(1) (1902) I. L. R. 30 Calc. 1 (13). (2) (1903) 1 C. L. J. 14, Q1. 
(3) (1905) 9 C. W. N. 487. 
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take of this case, no irregularity has been proved so as to justify the 
conclusion that the sale has been made contrary to the provisions of 
the Act; in the second place, assuming that direct evidence is not 
necessary to establish the relation of cause and effect between the 
irregularity and substantial injury, I must hold, having regard to 
the particular irregularity alleged, that there is no proof that the 
substantial injury sustained may be attributed to that irregularity. 
The irregularity which is ccmplained of is that the sale proclama- 
tion was not served at some conspicuous place on the estate in 
arrears as required by Sec. 7. Now as has been repeatedly pointed 
out by this Court, the nctice in questicn is a notice to tbe ryots not 
to pay their rent to the defaulting zcmindar, and, it is impossible to 
hold that the respcrdents could suffer zny loss by tbe cmission of 
any body to give notice to their tenants nct to pay their rent to 
them; see Gobind Chandra v. Sherajunnissa (1), Mahomed Azhar 
v. Raj Chunder (2), and Asimuddin v. Secretary cf State (3). ‘The 
view that the notice under secticn 7 is intended for the protection 
either of the tenants, cr of the purchasers at the revenue gale, or 
perhaps of both, receives ccneide:able support from the fact that 
the title of the auction purchaser takes cffccti, as is expressly stated 
in the form of the certificate of title given under Sec. 28 (prescribed 
in schedule A to the Act), from the day after that fixed as the last 
day of payment; it is obvious, therefore, that as the title of the 
purchaser relates back to the day following the date of default, it is 
essential that as scen as the default is made, the ryots and the under- 
tenants should be apprised that tbe defaultirg proprietor has no 
claim to any rent that may accrue after the default has been made. 
I must kold accordingly that even assuming that the notice required 
by Sec. 7 to be served on a conspicuous part of the estate, was not 
duly served, the respondents have failcd to prove that the substantial 
injury they have sustained has been by reason of such irregularity. 
The result,- therefore, is that this appeal must be allowed, and, 
the decree of the Subordinate Judge reversed. The suit will stand 


dismissed, and, the plaintiffs respondents must pay the appellants 
their costs both in this Court and in the Court below. 


B. M. Appeal allowed. 
(1) (1882) 13 C. L.R. r. (2) (1893) I. L. R. 21 Calc. 354. 
(3) 6893) 1. L. R. 21 Calc. 360. 
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Before Mr. Justice Harington and Mr. Justice Mookerjee. 
JAGAT MOHINI DASI 


D 


RAKHAL DAS BISOVI AND OTHERS.* 


Indian Evidence Act (I of 1872), Secs. 92, 99——Parol evidence-~Oral evidence, 
admissibility of—Deed of gift, true nature of—Parties—Strangers. T 


The rule of exclusion of oral evidence embodied in Sec. 92 of the Evidence 
Act is limited in its operation to parties to the instrument which is sought 
to be contpadicted or varied, and to their representatives in interest. Sec. 99 
enables strangers to an instrument to prove the real nature of the transac- 
tion by parol evidence. 


When, therefore, À purported to make a gift of land to his daughter B, 
it was open to.a creditor of X the husband of B, to prove by oral evidence 
that the transaction was in reality a sale to X and that the property was 
consequently liable to be attached and sold in execution of a decree obtained 
against him. a 

Sah Lal Chand v, Indarjit (1), followed. 

Radha Raman v. Bhowani Prosad (2), distinguished. 


Rahiman v. Elahi Baksh (3), doubted and not followed. 


Appeal by the Defendant. 

Suit for declaration under Sec. 283 C. P. C. 

The material facts and arguments appear from the judg- 
ment. l 


Afr. B. C. Seal, Babus Rajendra Nath Bose and Atul Krishna 
Ghose for the Appellant. 
Babu Aghore Nath Sil for the Respondents. 
(os MN. 


The following judgments were delivered :— 


Harington. J —This is an appeal preferred by the defendant 
ina suit in which the plaintiff claimed a declaration that certain 
property did not belong to defendant No. 1 but it belonged to her 
deceased husband. i 

The facts are that one Ramballabh, the father of defendant No. '1 
purported to give the property in question to his daüghter Jagat 
Mohini under the terms of a document which has been described 
as a deed of gift. The plaintiff attached the property in execution 

*Appeal from Appellate Decree No 1739 of 1903, against the Decree of 
Babu Rajendra Coomar Bose, Offg. Additional District Judge, Burdwan, 


dated the 19th May 1903, modifying that of Babu Rajendra Nath Dutt, 
Munsiff, Burdwan, dated the 22nd June, 1901. 


(1) (1900) L. R. 27 I. A. 93; (2) (1901) 6 C 


; 60. 
I, L. R, 22 All. 370. (3! (1900) I. L. 


W.N. 
R. 28 Caic, 70. 
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of a decree which he had obtained against Jagat Mohini's husband 
one Nibaran Chunder Sao. But his efforts to sell it in execution 
were defeated by the claim put forward by Jagat Mohini under the 
deed of gift in question. The plaintiff thereupon brought the 
present suit for the purpose of establishing that the deed of gift 
did, not represent the true transaction but that the decd, though 
conveying the property to Jagat Mohini, conveyed to her only as 
benamder for her husband and that the deed was untrue in repre- 
senting the transaction asa gift because Nibaran paid in fact good 
consideration for the property in question. 

The Munsiff found in favour of the plaintiff and his judgment was 
affirmed on appeal by the Officiating Additional District Judge. 

The learned vakil for the appellant has attacked the judgment 
on the ground that under section g2 of the Indian Evidence Act 
no evidence is admissible for the purpose of contradicting or varying 
the terms of the deed of gift and he relies on the case of Rahiman 
v. Elahi Buksh (1) as supporting his contention ; for the respondent 
it is argued, that sectien 92 only renders such evidence inadmissible 
as between the parties to any such instrument or their representatives 
and therefore does uot apply ina case such as the present when 
the evidence is given by a person who is not a party to the document ; 
he rclies on section 99 of the Evidence Act as entitling parties who 
are not parties to a document, or their representatives in interest 
to give evidence of any facts tending to show a contemporaneous 
agreement varying the terms of the document. In my opinion the 
contention of the respondent is right. The learned Judges who 
decided the case in 28 Calc. do not appear to have been asked to 
consider the effect of section 99. Possibly if that section had been 
relied upon in argument, their decision might have been different. 
In the present case the evidence was clearly admissible, it was not 
given as between the parties to the instrument and so is not excluded 
by section g2 of the Evidence Act and secondly, section 9g ex 
pressly permits the plaintiff to give evidence to show that tbe oral 
agreement made when the document was executed is at variance 
with its terms as expressed in the deed of gift. It was open to him 
therefore to shew that the conveyance was óeaami for the benefit 
of Nibaran and that it was not a deed of gift buta sale for valuable 
consideration. To hold that the plaintiff was precluded from giving 
such evidence would lead to the result that in every case in which a 
transaction is represented by an untrue document to be something 


(1) (1900) I. L. R. 28 Calc. 70. 
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other than that which it really is, the persons who are injured by the 
untrue representation of real transaction will be precluded from attack- 
ing the untrue document and shewing the real nature of the transac- 
tion. To such a conclusion, I shall be very loath to come. 

The result, therefore, is that the evidence tendered by the plain- 
tiffs as to the real nature of the transaction with reference to the pro- 
perty in question is rightly admitted and that the appeal must be 
dismissed with costs. 


Mookerjee J.—This is an appeal on behalf of the defendant 
in an action commenced against her, by the plaintiffs respondents! 
under Sec. 283 C. P. C., for a declaration that the properties in suit, 
though covered by a dead of gift executed in her favour by her father, 
belonged in reality to her husband and were liable to be sold in 
execution of a decree obtained against him. The Courts below have 
found upon the evidence that the deed, although it purports to be one 
of gift, was intended to be operative as a conveyance, and that 
although the appellant is named as the transferee, her husband was 
the person beneficially interested thereunder. The defendant has 
appealed to this Court, and on her behalf, the decision of the District 
Judge has been challenged on the ground, that under Sec. y2 of the 
Indian Evidence Act, the plaintiffs are precluded from showing by 
oral evidence that the deed which purports on the face of it to embody 
a gift in favour of the appellant, was really a conveyance for conside- 
ration in favour of her husband ; in support of this proposition, 
reliance is placed upon the decision of this Court in the cases of 
Rahiman v. Elahi Buksh (1) and Radha Raman wv. Bhowani 
Prosad (2*. It is argued, on the other hand, that as the plaintiffs are 
strangers to the deed, they are entitled under Sec. 99 of the Evidence 
Act to prove the real nature and terms ofthe transaction. In my 
opinion the contention advanced on behalf of the appellant is not 
well founded and must be over-ruled. 

Sec. 92 of the Evidence Act expressly lays down that the rule of 
exclusion of evidence of oral agreement to contradict, vary, add 
to or subtract from, the terms of a written contract, grant or other 
disposition of property is limited to parties to the instrument or 
their representatives in interest. Sec. 99 provides that persons who 
are not parties to a document or tbeir representatives in interest 
may give evidence of any facts tending to show a contemporaneous 
agreement varying the teims of the dccvment. -New as the present 
plaintiffs were not paities to the deed executed by the father of the 


(ıJ وموم‎ I. L. R. 28 Calc. 7o. (2) (1901) 6 C. W. N. 6o. 
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appellant and as thev cannot be said to be in any sense representa- 
tives in interest of either of the parties to that document, they are 
clearly not precluded from proving the truth, however contradictory 
it may be to the written instrument. It may further be observed 
that in order to entitle the plaintiffs to succeed, it would be quite 
enough for them to establish one of the two facts alleged 
by them, namely, that the appellant was merely the benamder 
for her husband, because once it is proved that her husband 
was the person beneficially interested, it would be immaterial 
for the plaintiffs whether such title was acquired by gift or 
purchase from his father-in-law. No authority has been placed 
before us to show that the plaintiffs are precluded from 
showing that the appellant was nothing but a benamdar for her 
husband, nor has the learned vakil for the appellant pointed out 
any principle upon which his contention may be sustained. On the 
other hand, as is pointed out in Greenleaf on Evidence (r6th Edition) 
Vol 1 $ 279, 395 h. the rule for the exclusion of parol evidence 
is based on the ground that the parties to a document are to blame, 
if the instrument contains what was not intended or omits what it 
should have contained ; consequently the rule does not affect third 
persons who, if it were otherwise, might be prejudiced by things 
recited in the writing, contrary to the truth, through the ignorance, 
carelessness or fraud of the parties, and who ought not to be pre- 
cluded from proving the truth, however contradictorv to the written 
statements of others. It follows, therefore, that it was open to the 
plaintiffs to show the true nature of the instrument which is set up 
bv the appellant as the root of her title. 

As regards the two cases upon which reliance is placed, the 
second, Radha Raman v. Bhowani (1), is clearly distinguishable, as 
in that case an attempt was made by one of the parties to a docu- 
ment to prove by oral evidence as against the other a contem- 
poraneous oral agreement in variance of the terms of the instrument. 
The first case, however, Kahiman v. Elahi Buksh (2), is not 
distinguishable on a similar ground and requires closer examination. 
There the plaintiffs sued to establish her right by inheritance from 
her father to a share of certain property ; the defendant who was 
her brother contended that the properties did not belong to their 
father but to himselt, and produced two deeds of sale which stood 
in his own name and showed that he was the transferee. The 
plaintiff alleged that the instruments were benami and that their 
father was the person beneficially interested. The defendant 
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contended that he was the transferee but the documents though 
nominally conveyances were really deeds of gift. The Courts 
below held upon oral evidence that they were deeds of gift and that 
the defendant was the person beneficially interested. Upon appeal 
to this Court, the learned Judges held that though an ostensible 
deed of sale may be shówn by evidence of the circumstances of 
execution and the conduct of the parties to be really a deed of 
mortgage, the object of this exception is to prevent the commission 
of fraud by one of the parties to the contract, and that oral evidence 
is inadmissible to prove that a deed of sale is really a deed of gift, 
particularly where such evidence is offered not between the parties 
to the deed, but between third parties. The learned Judges further 
held that oral evidence of nonpayment of consideration is 
admissible only as between vendor and vendee and exclusively 
for the purpose of invalidating the document. As regards’ the 
first of these propositions, the learned Judges observed that 
"we are not aware of any ruling nor has any been cited to us, 
in which it had been ruled that oral evidenece is admissible to prove 
that a deed of sale is really a deed of gift, and that, not between the 
parties to the deed but between third parties." It is clear therefore 
that the attention of the Court was not invited to the provisions of 
Sec. 99 of the Evidence Act and to the limitation embodied in Sec. 
92 itself, namely, that the rule of exclusion of oral evidence is 
applicable only as between the parties to the instrument and their 
representatives in interest. It further appears to be clear that al- 


ii ;‏ ل 
though fraud is one of the grounds upon which evidence is admit-‏ 


ted to show that an ostensible sale is a mortgage, evidence of con- 
duct is in no case excluded by the terms of Sec. 92. With all respect 
for the learned Judges who decided the case of Rahiman v. Elahi 
Buksh (1), I must hold that the first of the two propositions laid 
down there is inconsistent with Sec. 99 of the Evidence Act and the 
case cannot be treated as an authority upon the question which is 
directly raised before us and which was not raised therein, namely, the 
scope and effect of Sec.gg.As regards the second proposition, it appears 
to have been overlooked that Sec. 91 which refers to all persons and to 
the Zerms of contracts, grants and other dispositions of property and to 
matters required by law to be reduced to the form of a document, pro- 
vides in explanation 3, that the statement in any document whatever of 
a fact other than the facts referred to in the section, does not preclude 
the admission of oral evidence as to the same fact. As pointed out by 
their Lordships of the Judicial Committee in the case of Sah Lal Chand 


(1) (1900) I. L. R. 28 Calc. 70. 
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v. Znlarji/ (1), the Evidence Act does not say that no statement of Civil 
fact in a written instrument may be contradicted by oral evidence, 
but that the terms of the contract may not be varied ; consequently, : 
notwithstanding an admission in a sale-deed that the consideration Rakhal Das Bisoyi. 
has been received, it is open to the vendor to prove that no con- 
sideration has actually been paid—and this, not merely because it 
may* invalidate the document, but because it is a fact within the 
meaning of Sec. gr, Expl. 3; besides the rule is not confined to 
sales, but is applicable to other instruments as well ; nor is it limited 
in its application. to the parties to the instrument. Indeed, when 
such evidence is tendered by a stranger to the instrument, there is a 
stronger case for its reception, for then it is admissible not only 
under Sec. 91, Expl. 3, but also under Sec. 99, and Sec. 92 
obviously does not exclude such evidence. lam, therefore, unable 
to assent to the second proposition laid down in the case upon 
which reliance is placed. 
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The result, therefore, is that the only ground on which the deci- 
sion of the Court below is challenged cannot, be successfully main- 
tained and the appeal must be dismissed with costs. 


B. M. A ppeal dismissed. 
(1) (1900) L. R. 27 I. A. 93; L L. R. 22 All. 370. P. C. 


Before Mr. Y ustice Harington and Mr. Justice Mookerjee. 
BIB] TAWAHIR KUMARI 


7. 
CHATTERPUT SINGH AND oTHERS.* 


Lease—Agreement to lease—Lease for a term—Lease from year to year— Civit 
Transfer of Property Act (IV of 1882), Secs. 106, 107—Notice to quit, sufi- dicem 
í 1905 

ciency qf. March 6 7, 23. 
A agreed to take a lease from B for a term of ten years; the agreement تسوت‎ 


was confirmed by a decree of Court, A entered into possession and paid 
rent as arranged, but no lease was executed. Five months before the expiry 
of the ten years, the representative of B gave a notice to quit to A, demand- 
ing possession at the end of the term. A did not vacate and was sued in 
ejectment : 

Held: Per Harington $.—That A was not entitled to six months’ notice, 
as he was not a tenant from year to year. If under Sec. 107 of the Transfer 
of Property Act, a registered instrument was necessary to create, a valid 
lease for a term exceeding one year, it was equally necessary to create a lease 
š pom from Original Decree No. 338 of 1902, against the decree of 


Babu Srigopal Chatterjee, Subordinate, Judge, Purneah, dated the 16th 
August 1902. 
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from year to year. A was, therefore, if not a tenant for ten years, not a 
tenant from year to year. 

Quaere: Whether the doctrine laid down in Walsh v. Lonsdale (1), is not 
applicable to India. 

Per Mookzrjee y.— When A took possession in anticipation of the execu- 
tion of a formal document, as between A and B, A became a tenant under 
the terms and subject to the contitions of the agreement. 

Where B agrees to let land to A, and A takes possession and the degree- 
ment is one of which specific performance would be granted, À and B have 
the same legal rights and liabilities as between themselves, as if a lease had 
been executed, provided the rights of third parties are not affected. — 

Walsh vw. Lonsdale (0), and: Manchester Brewery Co. v. Coombs (2), 
followed. 

If A was by reason of Sec. 107 T. P. Act not a lessee for ten years, he was 
not a tenant, from year to year; he was, therefore, either a tenant from 
month to month or a tenant-at-will, and the notice given was sufficient to 
terminate any such tenancy. 


Appeal by the Defendant No. 3. 
Suit for khas possession by ejecting the defendants. 
The facts and arguments sufficiently appear from the judgments. 


Babus Dwarka Nath Chakravarti, Digamber Chatterjee, Hemen- 
ara Nath Sen and Joy Gopal Ghosha for the Appellant. 


Babu Promotha Nath Sen and Soroshi Charan Mittra for the 
Respondents. 


The following judgments were delivered :— 


Harington J.—This is an appeal against the judgment of the 
Subordinate Judge decreeing the plaintiff's claim for khas possession 
of certain lands by ejecting the defendants Nos. 1 and 2 and the 
appellant who is defendant No. 3. 


It appears that previous to the year 1890 there was a liti- 
gation' in which certain persons (described as the Persian Zemindars) 
who hold the zemindari interest in the lands in question were en- 
gaged. This litigation resulted in a settlement in accordance with 
which a decree was made under which the zemindars were directed 
to grant to Chatterput Singh defendant No. 1 a lease of the lands 
in question for a term of ten years ; pending the execution of this 
lease, the defendant appellant claims to have been placed in posse- 
sion of these lands under Chatterput Singh whose interest is now 
alleged to be that of a tenant from year to year, entitled to six 
months’ notice to quit. The plaintiffs claim under a lease made on 
the 30th December 1893. The ten years term for which the Persian 


(1) (882) 21 Ch. D. 9. (2) (1901) 2 Ch. 608. 
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zemindars were ordered to grant a lease expired on the 1oth 
September 1900. On the roth April 1900, the defendants received 
notice to quit expiring on the rrth September of that year. The 
plaintiff's case is that under the lease of December 1893 he is entitled 
to possession of the lands in question. The defendant's case is first, 
that the lease under which the plaintiff claims is void, and secondly, 
thateas tenant from year to year, he is entitled to six months’ notice and 
therefore the notice given in April to quit in September is insufficient. 


The first point which is argued is that the powers of attorney 
under which the plaintiffs lease purports to be executed have not 
been proved. 

It appears from the judgment that this question was not raised 
in the Court below. No issue was framed on the question whether 
the powers of attorney were properly executed. I think the reason 
why the appellant did not raise this question in the Court below was 
because the question as to the validity of the powers of attorney 
had been raised in five other .cases between the same parties, two 
of which at least have come on appeal to this Court. In every case 
the validitv of the powers of attornev was sustained and the fact 
that they had been so often held to be valid, 1 believe, rendered the 
defendants unwilling to contest their validity in the lower Court. 
I think that the powers of attorney must be held to be valid. They 
appear on the face of them to have been authenticated before the 
British Agents at Kabul and Ispahan, the places in Persia in 
which they were executed. Inasmuch as they have been held 
to be binding in previous suits between the same parties, and were 
not questioned in the Court below 1 do not think we ought to enter- 
tain the point in this Court. I do not think that it was necessary for 
the plaintiff to prove that the contents of the documents were cx- 
plained to the different ladies who purport to have executed them. 
The duty that is imposed on those who set up powers of attorney 
executed by purdanashin ladies in India cannot I think be imposed 
on those who set up powers executed by ladies resident in Persia as 
to whose customs we have no judicial knowledge. I think the ap- 
pellant's attempt to upset the powers of attorney fails and I must take 
it that the lease of December 1893 was granted by persons properly 
authorized on that behalf by the zemindars, 

The next point which is argued before us is that the lessee being 
in possession without anv lease having been granted must be presum- 
ed to hold as tenant from vear to vear and so to be entitled to six 
months’ notice to quit. With that contention I am unable to agree. The 
presumption as to the terms of a lease is stated in section 106 of the 
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Transfer of Property Act which provides that “in the absence of 
a contract or local law or usage to the contrary a lease of immove- 
able property for agricultural or manufacturing purposes shall be 
deemed to be a lease from year to year, terminable on the part of 
dither lessor or lessee, by six months’ notice expiring with the end 
of a year of the tenancy.” Assuming in the favour of the appellant 
that she can be said to hold a lease of immoveable property of «hat 
description, even then the presumption would not arise under the Act, 
because it is limited to cases in which there is no contract to the 
contrary; and in my opinion in this case there is a contract to the 
contrary. ‘There is a contract affirmed by the decree of the High 
Court that the zemindars should grant to the appellant a lease for a 
term of ten years. ‘That being so the presumption under section 106 
of the ‘Transfer of Property Act could not arise, even if it were assum- 
ed that the appellant held a lease of the land for agriculural or manu- 
facturing purposes. The position of the appellant is like the posi- 
tion of the tenant in Walsh v. Lonsdale (1). There the tenant was 
in possession under an agreement entered into by his landlord to 
grant a lease. Here the appellant is in possession under an agree- 
ment with his landlord to grant him a lease for ten years. In the 
former case the Court administering law and equity had to consider 
the position of tbe tenant. ‘This Court in administering law and 
equity has to consider the same question. In that case it was laid 
down that the tenant held in equity under the same terms as though a 
lease had been granted and that there was no presumption that he held 


_ as tenant from year to year. On the contrary, the Master of the Rolls 


pointed out that while on the one hand he would not be entitled to 
remain after the expiration of the term for which the lease was to be 
granted, on the other, he would not be entitled to be ejected from 
his land at six months notice. The case is precisely parallel to 
the present case. It is consistent with section 106 of the Transfer 
of Property Act and since the year 1882 it has been regarded as law. 
But it is open to argument that to apply the doctrine of Walsh v. 
Lonsdale (v), to a case like the present, will be to render nugatory 
section 107 of the Transfer of Property Act, which provides that “a 
lease of immoveable property from year to year, or for any term 
exceeding one year or reserving a yearly rent, can be made only by 
a registered instrument.” It may be contended that to decide that 
a tenant in occupation in pursuance of an agreement to grant a lease 
holds on the same terms as if the lease had been granted would be 
to render that section of no effect. 


(1) (1882) 21 Ch. D. g. 
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But it is unnecessary in the present case to determine whether 
the law as laid down in Walsh v. Lonsdale (1) ought to be applied in 
India or not. 


The argument against its applicability founded on section 7 
of the Transfer of Property Act does not assist the appellant. 

If section 107 renders it impossible to hold that the lessee holds 
on'the same terms as if a lease had been granted, the section equally 
renders it impossible to hold that the lessee holds on a lease from 
year to year, terminable at six months’ notice, as such a lease, under 
provisions of that section, requires a registered instrument to create 
it just as much as does a lease for ı10 years. In the present case 
the tenant is let into possession pending the grant of a lease for 10 
years : under section 106 if he be a lessee of immoveable property 
lor agricultural and manufacturing purposes he is deemed to hold 
from vear to year on a lease terminablé at 6 months’ notice, if there 
is no contract to the contrary. Here there is a contract to the con- 
trary, vis, a contract to grant him a lease for 10 years not from year 
to year. —— 


There is nothing therefore to entitle him to six months’ notice. 
That being so and the ro years term having expired before the suit 
was brought the plaintiffs are entitled to possession: the defendants 
must therefore be ejected. 


The result therefore is that the appeal is dismissed with costs. 


Mookerjee J.—1 agree with my learned brother that the deci- 
sion of the Subordinate Judge is correct and ought not to be 
disturbed. 


The appellant and the respondents both claim to derive title to 
the lands in suit from the admitted owners who have been described 
in these proceedings as the Persian zemindars. The appellant 
alleges that on the 6th September r8go, an agrreement was entered 
into between her predecessor on the one hand and the Persian 
zemindars on the other, under which the latter were to grant an ijara 
lease for a term often years to the former; no time was fixed for 
the execution of the formal lease, but it was agreed that it should be 
executed upon receipt of a proper power of attorney from the 
owners in Persia; possession, however, was to be delivered to the 
lessee in anticipation of the execution of the document, immediately 
upon confirmation of the agreement by the Court. On the غ11‎ 
September 1890, this agreement was confirmed by the Court, and 
possession was delivered to the lessee with cffect from that date. 

(1) (1882) 21 Ch. D. 9. 


/ 








Bibi Jawahir 


Kumari 


v. 
Chatterput Singh, 





Harington F. 





348 


CIVIL 





1905 


Bibi Jawahir 
Kumari. 





v. 
Chatterput Singh. 





Mookerjee F. 





THE CALCUTTA LAW JOURNAL. | Vor. İİ. 


Difficulties, however. occurred in procuring the power of attorney 
and no formal document was executed ; but the lessee continued in 
possession, and rent in accordance with the agreement bas been 
from time to time realised from her. ‘The plaintiffs respondents 
claim under a lease executed in their favour by the Persian zemindars 
on the 3oth December 1893, which was to last for ten years from 
the 17th November 1893. ‘They allege that the appellants tenancy 
expired on the roth September 1900, but that although notice to 
quit was served on her on the roth April rgoo, she refuses to 
vacate the land. ‘The plaintiffs consequently commenced this action 
on the 11th January 1901 to eject the defendant ; the Court below 
has made a decree in their favour, which is now challenged before 
this Court, substantially on two grounds, namely, /is/, that the 
plaintiffs have not established the validity of the powers of attorney 
on the basis of which the lease from the Persian zemindars under 
which they claim title, purports to have been executed ; and secondly, 
that the notice to quit was not sufficient in law to terminate her 
tenancy, as she was a tenant from year to year, and consequently 
entitled under Sec. ro6 of the Transfer of Property Act, to six months’ 
notice expiring with the end of a year of the tenancy. In my 
opinion, neither of these contentions can be successfully maintained. 

As regards the first point taken before us, it involves a question 
of fact, which, itis clear from the proceedings onthe record, was 
not raised in the Court below. Itis suggested for the first time 
in this Court, that there is no evidence to prove that the Persian 
zemindars executed the powers of attorney, or that the female exe- 
cutants executed them under circumstances which would make them 
binding upon purdanashtu ladies. The obvious answer to this 
argument is that these questions ought to have been raised in the 
Court of first instance, and were not taken there for a manifestly 
good reason. It appears that the validity of these very powers of 
attorney, in relation to the identical lease now in dispute, was raised 
in five previous litigations between the samê parties or their prede- 
cessors, and on each occasion the decisions went against the present 
appellant ; two of these decisions were brought on appeal before 
this Court and confirmed ; it is clear that the appellant did not take 
the point in the Court below, because she was convinced that nothing 
was to be gained by a fresh discussion of it, and itis too late to 
attempt to re-open it in appeal. The first ground taken by. the 
appellant consequently fails and must be overruled. | 

As regards the second contention, namely, that the notice to 
quit is insufficient to terminate the tenancy under which the appellant 
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claims, it is founded on the assumption that her status is that of a 
tenant from year to year. The argumentin substance is, that as a lease 
for ten years, cannot, under Sec. 107 of the Transfer of Property Act, 
be made except by a registered instrument, the appellant became a 
tenant from year to year, as soon as she was placed in possession, 
in anticipation of the execution and registration of a formal docu- 
ment. In my opinion, this argument is obviously unsound, and the 
answer to it is to be found in Sec. 107 itself, upon which reliance is 
placed, and which provides that a lease from year to year or reserv- 
ing a yearly rent, quite as much as a lease for a term exceeding one 
year, can be made only by a registered instrument. The very argu- 
ment, therefore, which is advanced to prove that the appellant 
did dot become a lessee for ten years, in conformity with the original 
agreement, proves conclusiveiy that she was neither a lessee from 
year to year, nor a lessee ata yearly rent ; she is consequently not 
entitled to a six months’ notice to quit. If it is suggested that her 
position became that of a tenant-at-will, she is either entitled to no 
notice at all or reasonable noiice, and it cannot be contended that 
demand for possession five months before the date when the tenant 
was asked to leave, was not a reasonable notice. If, on the other 
hand, it is contended that her position was that of a tenant from 
month to month, she is not entitled to more than fifteen days' notice 
ending with a month of the tenancy, and in this view, the notice 
actually given was ample. But in my opinion, the true view of the 
status of the appellant is that when she took possession in anticipation 
of the execution of a formal document under the orders of this Court, 
she became, as between herself and her lessors, a tenant under the 
terms and subject to the conditions mentioned in the original agree- 
ment between the parties. This view is in accordance with the 
decision of Sir George Jessel M. R. in the case of Walsh v. 
Lonsdale (1), which was accepted as good law in Lewther v. Heaver 
(2) The principle of that decision is that where A agrees to let 
land to B on lease, and B goes into possession, and the agreement 
is one of which specific performance would be granted, A and B 
have the same legal rights as between themselves, and are subject 
to the same legal liabilities as if a lease had been granted on the 
terms of the agreement; in other words, when the tenant holds under 
an agreement for a lease, which is capable of being specifically 
enforced, althongh the actual parchment has not been signed and 
sealed, he holds under the same terms in equity as if a lease had 
been granted, and consequently if the lease was agreed upon to be 


(1) (1882) ar. Ch. D. 9. (2) (1889) 41. Ch. D. 248. 
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for a fixed term, he cannot be turned out by six months’ notice as a 
tenant from year to year. I am not unmindful that this decision, 
though it has been approved of frequently [7s re Maughan (1), 
Allhusen v. Brooking (2), Coatsworth w. Johnson (3) has been 
sometimes adversely commented on, upon the ground that if 
correct, it renders practically inoperative, the Real Property Act, 1845. 
whereby leases for more than three years must be by deed. [See 
Woodfal on Landlord and Tenant, 17th Edition p. 98. Cf. 
Swatman v. Ambler (4), and the earlier authorities in England, 
referred to by Johnson J., in Babington v. O Conner (5)]. “A similar 
objection to the applicability of the doctrine to cases in this country 
may be taken on the ground that it may render inoperative the 
provisions of Sec. 107 of the Transfer of Property Act. But this objec- 
tion appears to me to be rather one of form than of substance, as the 
rule has to be applied subject to limitations which were set out 
by Sir George Jessel and subsequently developed more fully in the 
case of Swain v. Ayres (6), Foster v. Reeves (7) and Manchester 
Brewery Co. v. Coombs (8.) In the last of these cases, Mr. Justice 
Farwell after pointing out that the suggestion that the principle takes 
away all difference between the legal and equitable estate, is un- 
founded and that the limits of its applicability are somewhat narrow, 
went on to observe as follows: “It applies only to cases, where 
there is a contract to transfer a legal title, and an act has to be 
justified or an action maintained by force of the legal title to 
which such contract relates. It involves two questions: (1) Is 
there a contract, of which specific performance can be obtained? 
(2) If, yes, will the title acquired by such specific performance 
justify at law, the act complained of or support at law, the action 
in question ? It is to be treated as though before the Judicature 
Acts, there had been, first a suit in equity, for specific performance, 
and then an action at law between the same parties; and the doc- 
trine is applicable only in those cases, where specific performance 
can be obtained between the same parties, in the same Court and 
at the same time as the subsequent legal question falls to be deter- 
mined. It is not necessary to call in aid this doctrine in matters 
that are purely, equitable; its existence is due entirely to ‘the 
divergence of legal and equitable rights between the same parties, 
nor does it affect the rights of third parties." Let us now consider 


(1) (1885) 14 Q. B. D. 958. (5) (1887) 20 L. R. Ir. 246, 
(2) (1884) 26 Ch, D. 565. (6) (1888) 21 Q. B. D. ni i 
(3) (1886) 55 L. J. Q. B. 220. (7) 0892) 2 Q. B. 255. 

(4) (1852) 8 Exch. 72. (B) (1901) 2 Ch. €o8. 
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for a moment, the result of the application of the ruleto the facts Civit 
of the case before us. The intended lessee had obtained possession 1908 








and rent was duly realised from her in conformity with the Bibi Jawahir 
agreement, She might at any moment have instituted a suit Kumari 
against her lessors for specific performance of the agreement to 
execute a formal lease; no question of limitation could possibly 
arise under Art. 113 of the second schedule to the Limitation Act, 
inasmuch as no time had been fixed for the performance of the 
agreement, nor had performance been refused by the lessors; if 
such an action had been commenced, it was bound to succeed, and 
in that event, the appellant would undoubtedly have become a 
lessee for ten years. Does it then make any substantial difference 
as between herself and her lessors who have served the notice to 
quit and who are now represented by the plaintiffs respondents, 
that the formal document had not been executed? No question 
admittedly arises as to the rights of any third parties. In my 
opinion, the appellant was as between herself and her lessors in 
-reality in the position of a lessee for a term of ten years, and upon 
the expiry of that term, was bound to vacate the Jand even without a 
notice to quit. In this view of the matter, it is unnecessary to 
discuss whether a tenancy fora term was and could be validly 
created by the order of the High Court dated the 11th September 
1890, without the intervention of a formal registered instrument, or 
in other words, whether Sec. 107 of the Transfer of Property Act is 
applicable to the creation of a tenancy by a decree of Court. The 
appeal fails and must be dismissed with costs, 
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B. M. Appeal dismissed. 


Before Mr. Justice Stephen and Mr. Justice Mookerjee. 
.RAGHUNATH PERSHAD NARAIN SINGH 
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If in the course of proceedings under Act VIII of 1876 (B. C.) for the 
partition of an estate in which the proprietors are in possession of specific 
lands as representing their interest in the entire estate as contemplated by 
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Sec. 9 cl. (5) of the Act, a dispute arises as to which of the proprietors is 
entitled to certain specific lands, a suit is maintainable in the Civil Court 
under Secs. 24 and 26, for the determination of the question, because it 
involves a question of right or title; such a suit is not barred by Sec. 149 
cl. (d) of the Act. 


Per Mookerjee قو‎ suit of this description is cognizable in the Civil 
Court not merely because it involves a question of right or title, but, also 
because the question is one of the extent of interest. 


Appeal by the Plaintiff. 


Suit for declaration of title and confirmation of possession. 
The material facts and arguments appear from the judgments. 
Babus Lal Mohan Doss, Foy Gopal Ghosha and Gonesh Dutt 
Singh for the Appellant. ش‎ 
The Advocate General (Mr. O'kinealy), Babus Omakali Mukerjee, 
Aukhoy Kumar Banerjee and Fnanendranath Bose for the 
Respondents. Cok Vi 


The following judgments were delivered :— 


Stephen J.—This isa suit for a declaration of the plaintiff's 
title to certain land and for the confirmation of his possession of it. 
It was tried before the Subordinate Judge of Monghyr and both 
parties appealed against his decree to the District Judge of Bhagalpur. 
He decided the case on one point only; that a Civil Court had no 
jurisdiction in the matter in dispute, namely the boundary between 
two mouzabs ina parent estate and which had been partitioned 
under the Estates Partition Act, 1876, No. VIII of 1876 B. C., and 
under the circumstances mentioned in his judgment he did not go 
into the merits of the case. The partition proceedings commenced 
in 1884 and it is not very clear how far they have actually gone. 


As I read para. 20 of the plaint, para. 8 in the W. S. and the 
only passages in the judgments of the Courts below that throw 
any light on the subject, the Deputy Collector came to a decision 
under Sec. 57 of the Act as to the boundary in question, which. was 
altered by the Collector, whose order was maintained by the Com- 
missioner and the Board of Revenue. 


If this is so, the decision by which the District Judge holds 
himself to be bound is one under section 63, subsequently varied 
on appeal under Secs. 142, 143, and 144. The decision may also 
possibly be under section 76 as far as the Deputy Collector is con- 
cerned, and section 81 as to the decision of the Collector, with an 
appeal to the Commissioner under section 142, and to the Board 
of Revenue under section 144. Butitis also suggested that the 
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question is one of extent of interest, as explained by Sec. 9, right or 
tile and as such was decided by the Collector as far as he bad 
power to decide it under Sec. 24 (a). 

In the former case section 149 applies by virtue of subsection (a). 
In the second, it does not, as the sections dealing with extent 
of interest, right or title occur in Part III and are not among those 
mentioned in section 149; and elaborate provisions are made in 
sections 24-29 for giving effect to a decree of a Civil Court in a 
case where partition is going on or has been completed under the Act. 

The question therefore narrows itself down to this; where 
boundaries of a definite mouzah have been set out under the Act, 
does a dispute as to their correctness raise a question of extent of 
interest, right or title? As I read Sec. 9 no question of extent of title 
can arise on the above facts: Such a question is settled when it is 
decided that the applicant is entitled to a certain proportion of the 
whole estate orto a specific mouzah or a certain share of a specific 
mouzah: and the question is settled without any.definition of the 
areas in question by the machinery provided in subsequent parts 
of the Act. 

On the other hand 1 do not see how the question of the right to 
hold a piece of land, can fail to be a question of right or title. It 
is true that neither section 27 dealing with a decree passed in a 
suit after the parent estate has been declared to be under partition, 
under Sec. 31 but before the final notice under section 123, nor 
section 28 dealing with a decree passed in a suit after the date 
specifizd in the notice under Sac. 123, provide for a decree asserting 
the right or title of plaintiff in the suit. Both sections in terms 
seem to contemplate a decree declaring only an extent of interest. 
But the suits in both sections are such suits as are mentioned 
in section 26 which are suits for right or title dnly. I am there- 
fore of opinion that both sections must be read as though extent 
of interest included right or title, though such a reading may be 
inconsistent with other parts of the Act. 

The result is that the matter which the Judge was called on to 
decide related to the title and possibly to the right and title of 
plaintiff: and that the matter was one as to which the Court had 
jurisdiction to go behind the decisions of the Revenue Officers. 

The matter before us seems to be unaffected by any previous 
decisions but the view we take of it is in accordance with the 
rather general statement of the law relating to the effect of.the Act in 
١ Zahrun v. Gowri Sunkar (1) as explained and approved of by 
Petheram, Chief Justice in Debt Singh v. Sheo Lal Singh (2).- 

(1) (1887) I. L. R. 15 Calc. 198. (2) (1889) I. L. R. 16 Calc. 203. 


353 


CIVIL 


س 


1505 





rem Pershad 
arain Singh 


v. 
Khajeh Mohamed 
Gawhar Ali. 





Stephen F., 





-354 THE CALCUTTA LAW JOURNAL. [Vor. II. 


Civil The appeal therefore is allowed, the decree of the Court below 


س 


1905 is set aside and the case is remanded to the District Tudge to be 
re-heard by him. 





. Raghunath Pershad 


Narain Singh. As regards costs I agree with my learned brother. 
e. 
. Khajeh Mohamed Mookerjee J.—I agree with my learned brother that the view 
` Gawhar Ali. 


سسس 


taken by the District Judge as to the jurisdiction of the Civil Court 
to entertain this suit is erroneous and cannot be supported. | 


The facts so far as they are necessary for the decision of the 
question raised before us, lie in a narrow compass and do not admit 
of any doubt or dispute. In 1884, proceedings were instituted 
before the Revenue authorities under the Estates Partition Act of 
1876, for the partition of a revenue paying estate, called Bisthazari 
and had not concluded at the date of the institution of the present 
suit. The estate comprises three villages, Mathurapur, Lachwar, 
and Jaisinghdih. The plaintiff is interested in a 15 as. share of 
Mathurapur, the defendant No. 1 is proprietor of the remaining 1 
anna share and also of Lachwar, while defendant No. 2 owns Jai- 
singhdih. The parties are in possession of specific parcels of land 
as representing their respective interests in the entire estate. As 
soon as the partition proceedings commenced, a dispute arose 
between the parties as to the title to a large tract of land of which 
the plaintiff claimed possession as part of Mathurapur, whereas 
the first defendant claimed it as part of Lachwar and the second 
defendant claimed a substantial portion thereof as part of Jaisingh- 
dih. The Deputy Collector found that a portion of the land in 
dispute belonged to the second defendant as part of Jaisinghdih and 
the remainder was part of Mathurapur. Upon appeal, the Collector 
found that the first defendant was entitled to the whole as part 
of Lachwar, and, this decision was affirmed by the Commissioner 
and the Board of Revenue. The plaintiff then commenced this 
action for declaration of his title to the land as part of Mathurapur 
and for confirmation of possession. 'The Subordinate Judge over- 
ruled the objection of the defendants that the suit was not maintain- 
able in the Civil Court, and partially allowed the claim of the plaintiff. 
Upon appeal the District Judge has dismissed the suit on the 
ground that it is barred under the provisions of Sec. 149 cl. (d) 
of Act VIII of 1876 (B.C.) The plaintiff has appealed to this Court 
and on his behalf the decision of the District Judge has been assail- 
ed on the ground that there is nothing in the Estates Partition Act 
to bar a suit of this description for the declaration of title and con- 
firmation of possession. In my opinion this contention is well 
founded and must prevail. | 


> 
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Sec. 149 cl. (d) of the Estates Partition Act, upon which reliance 
is placed on behalf of the respondents, provides that no order of a 
revenue officer made under Part IV, Part V, Part VI, Part VII, Part 
VIII (except as provided in the next succeeding section) or Part IX, 
shall be liable to be contested or set aside by a suit in any Court 
or in any manner other than as is expressly provided in this Act. 
The exception referred to is embodied in section 150, which lays 
down that notwithstanding anything contained in cl. (d? of the 
preceeding section, any person claiming a greater interest in any 
lands which were held in common tenancy between two or more 
estates than has been assigned to him by the order of a revenue 
officer under Sec. 112 or Sec. 114, and any person who is aggrieved 
by any order of a revenue officer passed under Sec. 116, may bring 
a suit in a Court of competent jurisdiction to modify or set aside 
such orders of the revenue officer. It is manifest that the case 
before us is not covered by this exception, because the order of the 
revenue authorities of which the plaintiff complains was not made 
under any of the sections 112, r14 or 116, which relate to what may 
be described as the external boundaries of the estate under partition, 
and apply to lands lying wholly or partially within a neighbouring 
estate. It follows, therefore, that Sec. 149 cl. (7) would be a bar, 
if the order of which the property is in substance contested by the 
plaintiff, was made under any of the provisions of parts IV to IX 
of the Estates Partition Act. It is argued on behalf of the defen- 
dants respondents that the order may be taken to have been made 
under Sec. 54 or Sec. 76; on the other hand, it is contended on 
behalf of the plaintiff appellant that the order was made under Sec. 
24 cl. (a) which is contained in Part III ofthe Act. In order to 
determine which of these conflicting views ought to prevail, it is 
necessary to examine somewhat in detail the scheme and the pro- 
visions of the Act. Part II treats of the right to claim partition, 
and opens with Sec. 8 which defines the persons who are 
entitled to claim partition. This is followed by Sec. 9 which em- 
bodies the broad general principle that partition is to be made 
according to interest and specifies four classes of cases which may 
arise ; first a proprietor may have an undivided share in an entire 
estate, as representing his interest therein; secondly, a proprietor 
may be in possession of specific lands as representing his interest 
in the entire estate; thirdly, a proprietor may be in possession of 
an undivided share in specific lands as representing his interest ; 
and fourthly, a proprietor may be interested in the estate by a combi- 


nation of two or more of the modes just described. It will be 
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Civit observed that in each of these four classes of cases, the section 

1905 speaks of the interest of the proprietor in the estate, and conse- 
Raghunath Pershad quently in each er the cases a question may arise as to the extent 
Narain Singh of such interest; in other words, although in popular language, the 
Khajeh Mohamed extent of interest of a person in an estate would ordinarily denote 
awhar Ali. his share in the estate and a question of extent of interest would be 
Mookerjee ¥. equivalent to a question of the extent of such share, according to 
REX the j phraseology adopted in the Act, the extent of interest of a 


person in the estate may be represented by specific lands, and conse- 
quentlv a dispute as to the extent of such interest may necessarily 
involve a question as to the extent or quantity of land which 
represents such interest. If we now turn to Part III of the Act 
which treats of the application for partition, we find that Sec. 23 
which deals with the rejection of the application by reason of some 
objection to the partition, is followed by Sec. 24 which prescribes 
the procedure to be adopted when the objection raises a question 
of the extent of interest or of right or title as between the applicant 
for partition on the one hand, and any other person claiming to be 
a proprietor of the parent estate on the other. I am inclined to 
hold that having regard to the provisions of Sec. و‎ and the 
language in which they are couched, the phrase 'question of the 
extent of interest’ in Sec. 24 -is comprehensive enough to include 
not merely a case in which there is a dispute as to the extent of 
share mentioned in clauses (a) and (c) of Sec. و‎ but also a’ case in 
which there is a dispute as to the quantity or extent of specific land 
mentioned in cl. (b) of that section. To my mind there is no sub- 
stantial distinction in point'of principle bétween the two classes of 
cases; to take one illustration, the question may be whether A is 
entitled to one-half or one-fourth of the entire estate, or the ques- 
ion may be whether A is entitled to 1000 acres or 500 acres as re- 
presenting his interest in the entire estate of 2000 acres. It seems 
to me that in the latter case quite as much as in the former, the 
dispute involves a question of the extent of interest of A in the 
estate under partition. Apart, however, from the words ' extent of 
interest' to which I feel disposed to attach a wide significance on 
the basis of Sec. 9 and to which my learned brother is inclined to 
give a limited interpretation corresponding to clauses (a) and (c) only 
of that section, itis manifest that the words ‘right or title’ to be 
found in Sec. 24 are wide enough to cover a case where the 
question raised is as to whether the applicant is entitled to 1000 or 
500 acres of specific lands as representing his interest in the entire 
estate. If now, we consider the procedure provided in Sec. 24 when 
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a question of the extent of interest or of right or title is raised, we 
find that one of two courses is open tothe Collector; he may either 
hold an enquiry into the question of the possession of the extent 
of interest in dispute and proceed with the partition, or he may 
postpone the proceedings for four months, to enable the parties to 
obtain an order from the Civil Court directing a further stay of such 
proceedings. Sec. 25 then defines the case in which the Collector 
may resume proceedings. Sec. 26 provides fora suit for the deter- 
mination of the question of right or title to the parent estate, and 
is followed by Secs. 27 and 28 which define respectively the effect 
of the decree in a title suit made while partition proceedings are in 
progress, and made after partition proceedings have been com- 
pleted. Elaborate provisions are made which lay down that the 
deceree shall be made in recognition of the partition proceedings and 
shall be framed in such manner that the partition proceedings may 
not be nullified. The distinction between the case in which a decree 
is made while partition proceedings are in progress and the case in 
which the decree is made after the partition proceedings have been 
completed, appears to be broadly this, namely, in the former case 
the successful litigant in the Court may ask for a sub-division of 
the new estate into which the lands claimed by him have fallen, 
whereas in the latter case, the successful litigant occupies merely the 
position of a co-owner with the proprietors of the new estate within 
which the disputed lands have been included. It seems to me to 
be abundantly clear from the sections which I have just analysed, 
that the revenue authorities have no jurisdiction to determine finally 
any question of extent of interest or of right or title arising between 
the applicant and other persons claiming to be proprietors of the 
parent estate. It is argued, however, that Sec. 54 which finds a 
place in Part V, and authorizes the Deputy Collector to order mea- 
surement of land and to test the rent-roll or Secs. 76 and 77 which 
find a place in Part VII, and authorize the Deputy Collector to fix 
boundaries and to draw up the paper of partition and map, by im- 
plication invest the revenue authorities with power to determine fin- 
aly all questions of internal boundaries and thus practically to de- 
cide questions of title. In my opinion this argument is wholly 
fallacious, inasmuch as it overlooks the important circumstance 
that when the Collector has determined under Sec. 24 cl. (a) to 
proceed with the partition after the enquiry held by him into the 
question of possession of the extent of the disputed interest, all the 
proceedings under Part V to Part IX are necessarily subject to and 
controlled by the decree in the title suit contemplated by Sec. 26. If 
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now, we apply these principles to the case before us, the conclusion 
seems to be irresistible that the Civil Court has jurisdiction to decide 
the question of title raised by the plaintiff. The case falls under 
Sec, 9 cl. (D) because each proprietor is in possession of certain 
specific lands as representing his interest in the entire estate, and 
each is therefore, entitled, to have assigned to him as his separated 
estate, the lands over which he has proprietary right. A dispute 
arises amongst the parties as to a large tract of land, and each al- 
leges that he has proprietary right over it; the objection, therefore, 
raises undoubtedly a question of right or title and, in my opinion, 
also a question of the extent of interest of the several proprietors of 
the parent estate. The revenue authorities summarily decide the 
question of possession and direct the partition to proceed under Sec. 
24 cl. (a). The plaintiff, not satisfied with their decision, institutes 
the present suit which falls within the description given in Sec. 26, 
and asks for a decision of the question of his title and for confirma- 
tion of his possession. The order, the validity of which he contests, 
was made and could only be made under Sec. 24 cl. (a) and not 
under any of the provisions of Parts IV to IX. The suit is, therefore, 
clearly maintainable, and as the partition proceedings are apparently 
still in progress, he is entitled to a decree with the effect resultant 
therefrom described in Sec. 27. Iam to some extent, supported in 
this view by the provisions of Sec. 101 which provides for the parti- 
tion of an estate, the lands of which are in the separate possession 
of the proprietors as representing the interest of each in the parent 
estate; in a case of this description, the revenue. authorities are 
concerned only with the assessment of the revenue fairly chargeable’ 
upon each of the new estates. The view I take is also supported by 
the observations of the learned Judges of this Court in the case of 
Zahrun v. Gowri Sunkar (1), to the effect that although the Collector 
may, in some respects, be able to decide on matters in dispute between 
cosharers regarding their respective rights, still the jurisdiction of 
the Civil Courts as the final Court for the settlement of such dis- 
putes, is not ousted. Upon this doctrine rests the proposition 
that the jurisdiction of the Civil Court in matters of partition of a 
revenue-paying estate is restricted only in questions affecting the 
right of Government to assess and collect in its own way the public 
revenue; the rule thus laid down in the case just referred to, was 
adopted in Debt Singh. v. Sheo Lall (2), and subsequently affirmed 
by a Full Bench in Yogodishury v. Kailash Chunder (3). I may add 


(1) (1887) I. L. R. 15 Calc. 198. (2) (1889) I. L. R. 16 Calc. 203. 
(3) (1897) I. L. R. 24 Calc. 725 
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that the conclusion at which I have arrived is founded upon an 
examination of the provisions of the Estates Partition Act 1876; 
but it is also in harmony with what was always understood to be 
the law under Regulation XIX of 1814, which was repealed and 
replaced by Act VIII of 1876, B. C.: see FaAhamidannissa v. 
Secretary of State (1), where Mr. Justice Wilson, in delivering the 
judgment of the majority of the Full Bench, observed that under 
the Regulation, the matters which the Revenue authorities are 
empowered to decide finally, are the jumma and its division and 
the mode of division of the lands, but that itis for the Civil Courts 
to try the title to the land and any question as to the shares; this 
is amply borne out by the cases of Spencer v. Puhul Chowdhry (a), 
Kunj Behary v. Neru Sing (3), and Sheo Pershad v. Shunkur 
Sahoy (4). 


The result, therefore, is that this appeal must be allowed, the 
decree of the District Judge reversed, and the case remitted to him 
to be reheard. ‘The appellants are entitled to their costs in this 
Court, and, as the Court of appeal below decided the case upon a 
preliminary ground, they must get a refund of the Court-fees paid 
upon the memorandum of appeal, under Sec. 13 of the Court 
Fees Act. 


B. XM. Appeal allowed. 
(1) (1886) I. L. R. 14 Calc. 67 (89). 
(a) 187.) 6 B. L. R. 658 ; 15 W. R. 471. 
B. L. R. 663 Note; 15 W. R. 291. 


(3) ) 871) 6 
1 


(4) )1871( 16 W. R. 19o. 


Before Mr. Yustice Stephen and Mr. Fustice Mookerjee. 
BHANDI SINGH AND OTHERS 


vU. 
RAMADHIN RAI AND oTHERS.* 


Land Acquisition Act (J of 1894)—Assessment—Compensation—A pportion- 
ment—Special Fudge, jurisdiction of, &xclusive—Civil Court, jurisdiction of— 
Proceedings before Special Fudge, how revived, 

"When statutory rights and liabilities have been created and jurisdiction 
has been conferred upon a special Court for the investigation of matters which 


may possibly be in controversy, such jurisdiction is exclnsive and cannot con- 
currently be exercised by the ordinary Courts. 


* Appeal from Appellate Decree No, 2103 of 1903 against the decree of 
W. H. Vincent, Esq., District Judge, Bhagalpur, dated the 29th June, 1903, 
reversing that of Babu Bhagabati Charan Mitra, Munsiff, Beguserai, dated 
the goth August, 1902, 
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If a person who is interested in any land acquired under the Land Acquisi- 
tion Áct, has any objection to the measurement made by the Collector or to 
the amount of compensation awarded by him, such person must obtain a 
Reference to the Court of the Special Judge and cannot litigate the matter 
by a suit in the ordinary Courts. If the objection, however, relates to the 
person to whom the compensation is payable or to its apportionment amongst 
the persons interested, the matter may be investigated, either upon a 
Reference to the Court of the Special Judge, or, having regard to the 
provisions of Sec. 31 cl (2), by a suit in the ordinary Courts. But although 
either of these two methods is available, the claimant, if he has made 
his choice and selected his remedy cannot, because he has failed in the 
course adopted, fall back upon the other. 


When after a Reference has been made to the Civil Court, the proceedings 
are dismissed for want of prosecution without any adjudication on the merits, 
a suit is not maintainable for the trial of the questions involved in the 
Reference, but the party who seeks to have such questions tried, must get 
the proceedings revived in accordance with law. 


Appeal by the Plaintiffs. 


Suit for declaration of title and refund of compensation 
money. 


The material facts and arguments are fully set out in the 
judgments. 


Babus Digambar Chatterjee and Khetra Mohan Sen for the 
Appellants. 


Babu Dwarka Nath Chakravarti for the Respondent. C. A. V. 
The following judgments were delivered :— . 


Stephen J.—This is a second appeal from the decision of the 
Judge of Bhagalpore, that a suit which had been decreed in 
the original Court was not maintainable, and this is the only issue 
that we have to decide. 

The case arises out of proceedings under the Land Acquisition 
Act in which the Collector made an award that the Railway, for 
whom the land was acquired, should pay compensatiou of Rs. 61 
odd to the first defendant. Some of the plaintiffs objecting to this 
award, so far as it ordered payment to the first defendant, the Collector 
referred the matter to the Court under section 18 of the Act; and 
on the matter coming before the Judge in due course, it was struck 
off on the non-appearance of the plaintiffs. The first defendant 
had by that time withdrawn the money. Do these facts give the 
plaintiffs any cause of action; and is their claim res judicata? 

. The simplest way to arrive at an answer to these questions is to 
consider what rights to a share in the compensation awarded were 


1 
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created at every step in the proceedings; of these the first is the 
award under section 11; The effect of this is to settle all questions 
between the Collector and the parties interested, by force of section 
t2. As between parties having a right to a share in the compensa- 
tion, the award does not, by force of Sec. 3r, affect the liability of 
any person who receives the whole or part of it, to pay it to the 
person lawfully entitled thereto. According to the judgment in 
Punnabatt Dai v. Rajah Pudmanund Singh Bahadur (1), this leaves 
it open to any of the persons who appeared before the Collector to 
bring an action in the Civil Court to recover money awarded to 
any other person. We are not concerned with the effect of this 
decision in so far as it recognizes a right to sue in persons who were 
before the Collector; but it cannot be doubted that such a right exists 
in a person who was not, and who cannot be taken to have been, before 
him ; as is fully borne out by the decision in the case we have just 
referred to and that in Raja Nilmoni Singh v. Ram Bandhu Rat (2). 


We have next to consider the effect ot the reference to the Court 
under section 18; and in particular in what capacity the Court 
acts in giving effect to the order. It is to be observed that the service 
of notices, and the appearance of advocates are regulated by Secs. 20, 
21 and 45 of the Act, which, when it is a question of the sufficiency 
of compensation that is referred, also lays down what matters the 
Court isto. take into consideration, and what not. The decision 
` of the Court is to bea “determination” (S. 18 (1), and the Court 
makes an “award ” (S. 25 (1) ). The Act also makes the Code of Civil 
Procedure generally applicable to the proceedings of the Court, 
(S. 53); and gives a right of appeal from the Court to the High 
Court (S. 54). Under these circumstances is the Court when dealing 
with such a reference acting in its ordinary jurisdiction as a Court 
of Justice, or is it merely a creature of the Act appointed to per- 
form some of the duties, which, except in cases of dispute, are 
more conveniently discharged by the Collector? ‘The provisions 
I have referred to, with the exception of the last, seem to point to 
the second alternative; why should it, for example, be necessary to 
say that the proceeding is to take place in open Court, and that the 
advocates entitled to practise in the Court shall be entitled to appear, 
if the Court is sitting in its usual capacity? On the other hand, 
the provisions made applicable to the hearing of the reference to 
the Court, do not seem applicable to a hearing of an appeal to the 
High Court. The language of the judgment in Raja JVilmoni 
Singh Deo v. Ram Bandhu Rai (2) (decided under the similar Statute, 


(1) (1903) 7 C. W. N. 538. (2) (188:) I. L. R 7 Cale. 393. 
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Act X of 1870) seems also to point in the same direction ; for in 
the last paragraph the reference to the Court is referred to as a suit 


‘and it is plainly laid down that the settlement of the amount and 


distribution of compensation by a competent Court is final, subject 
to the appeal as provided. ‘This last feature alone seems to disting- 
uish the proceedings of the Courtfrom those of the Collector, and 
accepting the decision before referred to in Srimati Punnobati Dai 
v. Rajah Pudmanund Singh (1), the difference on which the distinc- 
tion is founded seems to be that the former are, and the latter 
are not, strictly judicial, a view which is at least consistent with 
the decision in Hurmutjun Bibi v. Padma Lochun Das (2). 


Taking it then that the Court acts judicially and in its ordinary 
capacity when hearing a reference under Sec. 18 of the Land Acqui- 
sition Act, I think it is plain that on the non-appearance of the 
objectors, the Court did right to dismiss their objections and that 
this decision is final. Had the reference been a suit in which the 
objectors were ‘plaintiffs, it is not denied that the dismissal would 
have properly taken place under Sec. 102 of the Code, and that 
such dismissal would have been a bar to a subsequent suit in 
which the objector’s right to the money awarded to the defendant 
No. r was in issue; that is to this suit. The reference was not a 
suit, the objectors were not plaintiffs and the present defendants 
were not defendants then. But Sec. 647 seems to me exactly to 
meet the case. By it the procedure prescribed in the Code is to be 
followed, as far as it can be made applicable, in any proceedings in 


. any Court of Civil Jurisdiction other than suits and appeals. It is 


difficult to see how a reference under the Land Acquisition Act 
can fail to be a proceeding under this section, and I have beld the 
Court to be a Court of Civil Jurisdiction in this case. It is 
plain that the provisions of the Code are to be extended to meet 
certain cases not within the terms of the Act. It also seems to me 
that they ought to be extended so as to cover this case, treating the 
reference as a suit, the objector as a plaintiff and defendant No 1 
as a defendant in that suit. The result of this is that I hold that 
by force of Secs. 102 and 103 that those of the plaintiffs who made 
objection to the award of the Collector and who obtained a reference 
under S. 18 of the Land Acquisition Act, are debarred from institut- ' 
ing the present suit. Against them therefore this.appeal is dismissed 
with costs. 


À question has been raised as to how many of the plaintiffs 
did make such objection. One of them (No. 3) is a minor, 


(3) 1903) 7 C. W. N. 538. (2) (1885) I. L. R. 12 Calc. 33. 
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another (No. 6) is stated by the Munsiff notto bea party. The 
learned Judge however held that all the plaintiffs being members 
ofone family, must be presumed to be members of a joint family ; 
and that the uncle of the minor was far/a of the family. He was not 
however entitled as a matter of law to make either of these presump- 
tions on the grounds on which he appears to have made them: and 
the other grounds stated for fixing Medini Prosad with liability as 
a party are not suffcient for that purpose. The case must therefore 
be remanded to the Judge for him to find on grounds other than 
those stated in the judgment whether the plaintiffs Nos. 3 and 6 were 
parties to the reference; and if they were not, he must hear the 
arguments of the pleaders on the merits, which we understand from 
the note appended to the judgment that he did not hear before. Costs 
in their case to abide the result. 


Mookerjee J.—I agree with my learned brother that the 
decree made by the District Judge must be reversed and the case 
remitted to him for further consideration on the lines indicated in 
the judgment just delivered. 


The plaintiffs appellants seek for a declaration that the land 
specified in the plaint is their Khud-khast property, that the defen- 
dant first party, who claims to have acquired a ryoti right therein 
has no valid title to it, and they consequently ask for a decree 
‘against the defendant for a refund of Rs. 61 which he has with- 
drawn from the Collectorate, being the amount awarded as compen- 
sation. for the land which has been acquired under Act I of 1894 
for the purposes of a Railway. The defendant resisted the claim 
on tne ground amongst others that the suit was not maintainable 
in the Civil Court, and that the only remedy open to the plaintiff is 
what is prescribed in the Land Acquisition Act. The Munsiff held 
that the suit was maintainable, and upon the merits made a decrec in 
favour of the plaintiffs. Upon appeal the learned District Judge 
has dismissed the suit on the ground that is not maintainable. 
Tbe plaintiffs have appealed to this Court, and the only point argued 
on their behalf is that there is nothing in the Land Acquisition Act 
of 1894, which bars a suit of this description. The question is one 
of great importance, but before I deal with it, itis necessary to refer 
to some facts about which there is no dispute. It is conceded that 
plaintiffs 3 and 6 were not parties to the Land Acquisition proceed- 
ings, and that the other plaintiffs who were parties and who were 
dissatisfied with the apportionment made by the Collector, got the 
matter referred to the Civil Court, but as they did not appear at the 
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hearing, the proceeding was dismissed for default on the  roth 
August 1900. 


The decision of the question raised before us must depend upon 
the construction to bc placed upon the provisions of the Land 
Acquisition Act, the scope of which, therefore, necessarily requires 
careful examination. Sec. g provides for notice to persons interes- 
ted in the land intended to be acquired and invites from such 
persons, claims to compensation. Sec. ir then prescribes for an 


enquiry by the Collector and the award to be made by him, deaiing 


with the area of the land, the compensation to be allowed therefor, 
and the apportionment of such compensation among all persons 
known or believed to be interested in the land, of whom or of whose 
claims, the Collector has information. Sec. r2 cl. (r) next lays 
down that the award shall be filed in the office of the Collector, and 
unless challenged in the manner provided in the Act, shall be final 
and conclusive evidence of the area and value of the land and of the 


apportionment of the compensation, with the important qualification. 


that such finality is to be operative only as between the Collector 
and the persons interested. Sec. 18 deals with reference to Court at 
the instance of an objector, whether such reference is rendered 
necessary by reason of an objection, to the measurement of the land 
the amount of the compensation, the persons to whom it is payable, 
or the apportionment of the compensation among the persons 
interested. Sec. 30 similarly authorises the Collector, in the event of 
a dispute as to the apportionment, to make a reference to the Civil 
Court of his own motion. Sec. 20-28 describe the form and natuge 
of the proceedinz before the Civil Court and manifestly show that 
there is to be a judicial investigation which culminates in an award. 
Sec. 53 makes the provisions of the Code of Civil Procedure 
generally applicable to all proceedings before the Land Acquisition 
Judge under the Act, and Sec. 54 gives a right of appeal against the 
award. 'The only other section to which it is necessary to make 
specific reference is Sec. 31 cl. (2), the third proviso to which lays 
down that nothing herein contained shall affect the. liability of any 
person who may receive the whole or any part of any compensation 
awarded under this Act, to pay the same to the person lawfully 
entitled thereto. From this review of the principal provisions of the 
Act, three propositions are established beyond the possibility of dis- 
pute, namely, first, that the Statute creates a right in the Local Govern- 
ment to acquire land needed for public and other purposes, secondly 
that itconfers upon the private individual whose land is thus com- 
pulsorily acquired a corresponding right to receive compensation 


* 


+ 
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therefor, and thirdly, while the Act provides for a summary deter- 
mination by the Collector of the area and the value of the land and 
of the apportionment of the compensation, it also provides 
for a judicial determination, by a special Civil Court, of the 
measurement of the land, of the amount of the compensation, 
of the persons to whom it is payable, and of its apportionment 
among the persons interested. ‘The question, therefore, arises whether 
under these circumstances, when statutory rights and liabilities have 
been created and jurisdiction has been conferred upon a special 
Court for the investigation of matters which may possibly be in 
controversy, is such jurisdiction exclusive, or is it concurrent with 
that possessed by the ordinary Courts. In my opinion, such juris- 
diction is exclusive, and has to be exercised subject to the exceptions 
contained in the Statute itself; for it is an elementary rule of 
construction of Statutes, as stated by Lopes L. J. in Æ. v. County 
Court Fudge of Essex (1) that in the case of an Act which creates 
a new jurisdiction, a new procedure, new forms, or new remedies, 
the procedure, forms, or remedies there prescribed and no others 
must be followed. Substantially the same principle has been recog- 
nised in the case of Ramachandra v. Secretary of State (2), where it 
was held upon the authority of Governor of Cast Plate Manu- 
faclurers v. Meredith (3), Stevens v. Feacocke (4) and West v. Down- 
man (5), that when by an Act of the Legislature, powers are given 
to any person for a public purpose from which an injury results 
to an individual, if the mode of redressing the injury is pointed out 
by the Statute, the jurisdiction of the ordinary courts is ousted, and 
the party cannot proceed by action but myst avail himself of the 
specific remedy provided by the Statute. This view is also supported 
to some extent by the decision of the Judicial Committee in Raja 
Nilmont Singh v. Ram Bandhu (6), where it was held that it would 
not be reasonable to permit a person whose claim under the Land 
Acquisition Act of 1870 had been adjudicated on in manner pointed 
out by the Act, to have that claim re-opend and re-heard in another 
suit. This position appears to me to be unquestionably right on 
principle ; if it were not for the Statute, the Local Government would 
not have any authority to acquire private property for public pur- 
poses, without the consent of the owners thereof ; but it is a primary 
requjsite in the appropriation of lands for public purposes, that 
compensation shall be made therefor, and consequently, it was 
inevitable that the Statute shall provide for some tribunal for the 


(1) (1887) 18 Q. B. D., 704 (708.) (4) (1848) 11 Q. B. 731. 
(2) (1888) I. L. R., 12 Mad., 105. (s) (1880) 14 Ch. D, nı. 


(3) (1792) 4 T. R. 794. (6) (1881) I. L. R., 7 Calc. 488. 


365 


CIVIL 





1905 
Bhandi Singh 





v. 
Ramadhin Rai. 





Mookerjee F. 





366 


CIYIL 





1905 
Bhandi Singh 





T. 
Ramadhin Rai. 





Mookerjee F. 





THE CALCUTTA LAW JOURNAL. [ Vor. II. 


assessment of the compensation. Where such tribunal has been 
provided, upon what principle can it be contended that recourse 
need not be had to the Court invested with special jurisdiction, but 
that the rights which would be non-existent without the Statute, may 
be litigated in the ordinary Courts. In my opinion, the jurisdiction 
of the special Court ought to be regarded as exclusive; see Sedgwick 
on the Construction of Statutory Law, 2nd Edition p. 341, 464, 
where it is shown that this position is supported by high authority, 
and reference is made to Brown v. Beatty (1) in which Smith C. J. 
following the observations of Lord Truro L. C. in London and N. 
JP. R. Co. v. Bradley (2) held that where in cases of compulsory 
acquisition of land, a certain form of proceeding has been prescribed, 
and a certain tribunal has been created for the determination of the 
right to and the award of the compensation, the parties are con- 
fined to the remedy prescribed; to the same effect are the cases 
of Hickox v. Cleaveland (3) and Aldrich v. Cheshire (4) which 
are authorities for the proposition that where the Statute itself 
provides the mode of assessment and payment of compensation due 
to the exercise of the right of eminent domain, no separate suit. 
can be maintained for that purpose. 


lf now these principles be applied to the case before us, the 
inference is obvious that any of the four questions which may be 
raised upon the award of the Collector under Sec. 18 cl. (1) must 
be tried by the principal Civil Court of Original Jurisdiction or by 
the special Judicial Officer possessing jurisdiction to deal with the 
reference made by the Collector. Here, however, a difference arises 
between an objection relating to the measurement of the land or 
the amount of the compensation, and an objection relating to the 
person to whom the compensation, is payable or its apportionment 
among the persons interested—and this distinction is founded on 
the third proviso to Sec. 31 cl. (2), which, as I have already stated, save 
the liability of a person who may have received the whole or any 
part of the compensation awarded under the Act, to pay the same 
to the person lawfully entitled thereto. The effect of this proviso, 
to my mind, is that whereas an objection as to the measurement of 
the land or the amount of the compensation payable therefor, must 
be determined exclusively, by a reference to the Civil Court under 
Sec. 18 cl. (1), a question relating to the persons to whom the 


(1) (1857) 34 Miss. 227; 69 Am. Dec. 389. 

(2) (1851) 3 Mac. & G. 336. 

(3) (1838) 8 Ohio 543; 32 Am. Dec. 730. 

(4) (1850) 21 New Hampshire 359; 53 Am. Dec. 212. 
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compensation is payable or its apportionment among the persons 
interested, may be determined, either under a reference as 
contemplated by Sec. 18 cl. (r), or by a suit at the instance 
of a person who may be lawfully entitled to it as against 
another who has withdrawn the compensation money either 
without any right or in excess of his just dues. This distinction 
is based and may be justifed upon a broad and intelligible 
principle. As regards a dispute relating to the measurement of 
the land and the amount of the compensation to be paid there- 
for, the Collector as representing the authority for whom the acqui- 
sition is made, would be the opposing party ; his rights and liabilities 
are entirely statutory and he may justly claim that they should be 
determined in the forum specially created for the purpose. On the other 
hand, in the event of a dispute as to the persons to whom the com- 
pensation is payable or its apportionment amongst them proportionate 
to their respective interests, the Collector would not have any con- 
cern whatsoever; and even without the Statute, if when land which 
belongs to A and B has been converted into money, A takes more 
than his share of the proceeds, B would be entitled according to the 
rule of justice, equity and good conscience to demand restitution 
from A. 1 must hold accordingly, that in the case of a dispute as 
to the persons among whom the compensation is to be apportioned 
or the extent of their interests, the Land Acquisition Judge and the 
ordinary Civil Court have practically concurrent jurisdiction, by 
reason of the third proviso to Sec. 31 Cl. (2), read with Sec. 18 
of the Act. This, however, necessarily leads to the position, that if 
alitigant has made his choice and availed himself of a reference 
to the Court under Sec. 18, he cannot again ask for an opportunity 
to litigate the same matter in the ordinary Court; the decision of 
the Judicial Committee in Raja Nilmoni Singh v. Ram Bandhu (1) 
clearly supports this view, On the other hand, if there has been no 
reference to the Court under Sec. 18, a suit would be maintainable for 
the adjudication of the rights of the claimants fazer se, because Sec. 12 
to which I have already referred makes the award of the Collector final 
and conclusive only as between himself on the one hand and the per- 
sons interested on the other, and not as between the claimants inter se. 
This view is in accordance with that taken by this Court in the case 
of Punnabati v. Pudmanund (2), and is substantially in agreement 
with the decision in ZZurmufjan v. Padma Lochun (3), which arose 
upon the construction of the provisions of Secs. 39 and 4o, of 


(1) (1881) I. L. R. 7 Calc. 388. (2) (1903) 7 C. W. N. 538. 
(3) (1885) I. L. R, 12 Calc. 35. 
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Act X of 1870. The learned vakil for the appellant has, however, 
strenuously endeavoured to take the present case out of the prin- 
ciple deducible from the decisions just referred to and he has 
principally relied upon the circumstance that in the present instance, 
the reference to the Court under Sec. 18 proved ineffectual, because 
the proceedings were dismissed for want of prosecution and there 
was no adjudication on the merits. "This circumstance, however, 
appears to me to be wholly immaterial. Under Sec. 53 of Act I of 
1894, all the provisions of the Code ot Civil Procedure are made 
applicable to proceedings before the Court under the Act except 
in cases where there may be any inconsistency. It is clear, there- 
fore, that Sec. 647 C. P. C. is applicable to proceedings before the 
Land Acquisition Judge, and consequently, the provisions of Secs. 
102 and ro3 are also applicable. It has been ingeniously suggested, 
however, by the learned vakil for the appellant, that Sec. 102, by its 
very terms, is inapplicable, because it speaks of a suit in which there 
is a plaintiff and a defendant, whereas in a proceeding upon a 
reference to the Court under Sec. 18, there is no plaintiff or defen- 
dant. This argument is obviously fallacious. The party at whose 
instance, the reference is made under Sec. 18 is virtually the 
plaintiff, and if the objection relates to the measurement of the 
land and the amount of the compensation, the Collector is the 
defendant, whereas if the question is as to the persons to whom 
the compensation is payable or its apportionment, the person who 
disputes the claim of the plaintiff substantially occupies the position 
of the defendant. When, therefore, a reference was made under 
Sec. 18 at the instance of some of the present.appellants and they 
did not appear at the time the case was taken up for adjudication, 


it must be assumed to have been rightly dismissed under Sec, 102 


C. P. C., and they are precluded by Sec- 103 C. P. C. from bringing 
a fresh suit upon the same cause of action. It follows, therefore, 
that such of the plaintiffs as by written application to the Collector 
obtained a reference to the Court under Sec. 18 of Act I of 1894, 
are not entitled to maintain the present action; so far as they are 
concerned, the suit has-been rightly dismissed, and to this extent the 
decree of the District Judge must be upheld. In so far, however, as 
plaintiffs 3 and 6 are concerned, there is nothing to show that they 
obtained a reference under Sec. 18, and consequently, as regards 
them, the appeal must be allowed, the decree of the District Judge 
reversed and the case remitted to him for further consideration. 


B. M. Appeal allowed. 
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Before Mr. Fustice Stephen and Mr. Fustice Mookerjee, 
RAI KAMALESWARI PERSAD SINGH BAHADUR 
AND ANOTHER 


U. 


MAHARAJA HARBULLABH NARAIN SINGH BAHADUR.* 


Bsngal Tenancy Act (VIII of 1885), Secs. 25, 155—Ejectment, suit for— 
Claim, extent of—Portion or whole—Transfer of a portion of an occupancy 
holding—Forfeiture. 


In a suit instituted by a landlord under Sec. 155 of the Bengal Tenancy Act 
for ejectment on the ground that the occupancy raiyat has used the land in a 
manner which has rendered it unfit for the purposes of the tenancy within 
the meaning of Sec. 25 of the Act, the claim must include all the lands 
comprised in the tenancy. If the claim is limited to a portion of ‘the land, 
e. g. the portion covered by a building, the erection of which is complained 
of, the suit is badly framed and must fail. 


The transfer by an occupancy raiyat of a portion of his holding does not 
effect a forfeiture of his tenancy, if he continues in occupation of the re- 
mainder, although the landlord may be entitled to a declaration that the 
transfer is not binding upon him, he is not entitled to maintain an action in 
ejectment either against the transferor or the transferee. 


Kabil Sirdar v. Chundra Nath (1), and Pandub Nath v. Durga Churn (2), 
followed. 


Kuldip Singh v. Gillanders Arbuthnot & Co., (3) distinguished and doubted. 
Appeal by the Defendants 2 and 3. 


Suit for ejectment, for the removal of the building and for 
damages. 


The material facts and arguments appear fully from the judgment. 
Babus Umakali Mukherjee. Dwarkanath Chakravarti and Hari 
Bhusan Mukherjee for the Appellants. 


Babu Fogendra Chandra Ghose for the Respondent. 
C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J.—The facts of the litigation out of which the 
present appeals arise, so far as itis necessary to state them for the 
decision of the questions of law raised before us, are practically 
undisputed. Within the zemindary of the plaintiff respondent, 


* Appeals from Appellate Decrees Nos. 1915 and 1916 of 1903 against the 
decree of W H. Vincent Esq. District Judge, Bhagalpur, dated the 29th 
June 1903, affirming that of Babu Dandadhari Biswas, Munsiff, Monghyr, 
dated the 23rd December 1902. 


(1) (1892) 1. L. R. 20 Calc. sgo. (2) (1893) 2 C. W. N. 135 (S. N) 
(3) (1899) I. L. R. 26 Calc. 615. . 
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the Maharaja of Sonebarsa, there is an agricultural holding of rx 
cottas r4 dhurs in which the first defendant has occupancy rights. 
On the 3oth September 1900, the first defendant transferred about 
8 cottas of land out of the holding to the second defendant by a 
conveyance, and on the 24th December following, the purchaser 
began to erect a building thereon. On the 18th February: 7 
the plaintiff served a notice upon the defendants under Sec. 155 of 
the Bengal Tenancy Act, complaining that they had used the land 
ina manner which rendered it unfit for the purposes of the tenancy, 
and requiring them to remedy the mis-use and to pay compensation 
for the injury committed. The defendants apparently paid no 
heed, and this action was commenced on the 4th December rgor, 
for declaration that the holding was not either by custom or usage 
transferable iñ its entirety or in part, that the land transferred had 
been used in a manner which rendered the holding unfit for the 
purposes of the tenancy, that the tenancy, had been forfeited by reason 
of the unauthorised transfer and misuse of the lands and also for a 
decree for the ejectment of the defendants from the portion transferred, 
for the removal of the building and for damages. ‘The defendants 
resisted the claim substantially on the ground that the holding was 
non-agricultural, and transferable, that the acts complained of had not 
worked a forfeiture of the tenancy and that, in any event, the action 
could not be maintained for ejectment from a portion of the lands 
comprised in the tenancy. The Court of first instance found that 
the holding was agricultural, that the first defendant had acquired 
the status of an occupancy raiyat, that the holding had not been 
proved by custom or usage to be transferable, that the land had been 
used ina manner which rendered it unfit for the purposes of the 
tenancy, and that the tenancy had been forfeited by reason of illegal 
transfer of a part and by the mis-use of the land. In this view 
of the matter, a decree was made in favour of the plaintiff for 
ejectment of the defendants and for removal of the building from 
the portion transferred, to which alone the claim in the plaint ts 
expressly restricted. This decree has been affirmed on appeal by 
the learned District Judge. The original tenant and the transferee 
have preferred separate appeals to this Court, and on their behalf 
the decision of the Court below has been assailed substantially on 
two grounds, namely, Jers, that assuming that the land had been 
used in a manner which renders it unfit for the purposes of the 
tenancy, an action cannot be maintained for ejectment from 2 por- 
tion only of the Jands comprised in the tenancy, or for the remo- 
val of the building; secondly, that the transfer of a portion of the 
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lands of the holding has not effected a forfeiture of the tenancy, 
and the plaintiff respondent is not entitled to maintain an action for 
ejectment of the portion so transferred either against the transferor 
or the transferee. In our opinion these contentions are well founded 
and must prevail. 


eAs regards the first point taken on behalf of the appellant, re- 
liance is placed upon sections 25 and 155 of the Bengal Tenancv 
Act. Sec. 25 protects an occupancy raiyat from eviction except on 
certain specified grounds, and provides that he sball not be ejected 
by his landlord from his holding except in execution of a decree 
for ejectment passed on the ground that he has used the land com- 
prised in his holding in a manner which renders it unfit for the 
purposes of the tenancy. Sec. 155 then lays down that a suit of 
this description shall not be entertained, unless the landlord has 
served in the prescribed manner a notice on the tenant, and the 
tenant has failed to comply within a reasonable time to remedy the 
misuse, if it is capable of remedy, and to pay reasonable compen- 
sation, Clause 2 of the same section then prescribes the form of 
the decree to be made in such an action, and this is followed by 
clause 4. which lays down that the decree for ejectment shall not 
be executed, if within the period allowed by the Court, the 
defendant pays the compensation mentioned in the decree, and 
remedies the mis-use where it is capable of remedy. The tenant 
cannot be deprived of the statutory protection thus given to him, 
even by a contract entered into between himself and his landlord, for 
under Sec. 178 cl. (1) (c), nothing in any contract between a land- 
lord and a tenant, made before or after the passing of the Act, shall 
entitle the landlord to eject a tenant otherwise than in accordance 
with the provisions of the Act. It is clear, therefore, that section 25 
which entitles a landlord to eject an occupancy raiyat from his holding 
on the ground that he has used the land comprised in his holding in 
a manner which renders it unfit for the purposes of the tenancy, is 
found on the principle that the raiyat forfeits, by reason of such 
misuse, his rights as a tenant; Sec. 155 affords relief against such 
forfeiture and protects him from eviction if he carries out the direc- 
tions of the Court. It is equally clear that what these sections con- 
template is the forfeiture of and eviction from the entire tenancy. 
It is not open to a landlord to assume the position taken up by the 
present plaintiff, namely, to treat the tenancy as forfeited in part and 
subsisting as to the remainder. As we have already stated, the claim 
in the present suit is expressly limited to the 9 cottas of land which 
has been transferred to the defendant No. 2 upon which he has com- 
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menced to erect a building. In our opinion, the frame of the suit in 
50 far as it is one for relief under Sec. 25 of the Dengal Tenancy Act, 
is substantially defective, as the plaintiff does not treat the entire tenan- 
cy as terminated and does not seek to evict the defendants from all 
the lands comprised therein. It was suggested, indeed, by the learn- 
ed vakil for the respondent that the conveyance which is the foun- 
dation of the title of the second defendant has effected a subdivision 
of the tenancy, in as much as it defines and separates the liability 
for the payment of rent by the vendor and the purchaser. But the 
obvious answer is that such attempt at sub-division is absolutely in- 
effectual as against the landlord and is in no way binding on him.. 
The plaintiff has throughout consistently repudiated the validity of 
the transfer, and he cannot now turn round and ask for relief as if he 
had adopted and recognised it. It has not been argued by the learned 
vakil for the respondent, although he incidentally referred to the 
case of Prosunno Coomaree v. Rutton Bepary (1), that even if the 
plaintiff fails to obtain a decrce for ejectment and removal of the, 
building, because he has not framed his suit in strict conformity with 
Sec. 155 of the Bengal Tenancy Act, yet it may be possible for him 
to obtain a mandatory injunction for the removal of the building 
under Sec. 55 of the Specific Relief Act. if such a con- 
tention were advanced, it would in our opinion be impossibe to give 
effect to it at this stage of the proceedings. Sec. 55 of the Specific 
Relief Act provides that when to prevent the breach of an obligation, 
it is necessary to compel the performance of certain acts which the 
Court is capable of enforcing, the Court may, in its discretion, grant 
an injunction to prevent the breach complained of and also to com- 
pel performance of the requisite acts. But as the suit has not been 
framed for relief in accordance with thissection, we have not before 
us the findings of facts which would be essential to enable us to judge 
whether our judicial discretion ought to be exercised. 


But even 


We have no 
information as to the conduct of the plaintiff which may, as is shown 
by clauses (h) and (j) of Sec. 56, disentitle him to a mandatory in- 
We have no knowledge either as to the conduct of the 
defendant, nor are we aware as to the necessity for the removal of 
the building, for it is quite conceivable that the plaintiff may have 
been benefitted by its erection, as the value of the holding which is 
the security for the rent may have been considerably enhanced. 
It would further appear that cl. (i) of Sec. 56 may be a bar in 
the way of the plaintiff, because it lays down the principle that 
an injunction cannot be granted when an equally efficacious 


junction. 


G) (878) I. L. R. 3 Calc. 696. 
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relief can certainly be obtained by any other usual mode of 
proceeding. In the case before us, Secs. 25 and 155 of the Bengal 
Tenancy Act make ample statutory provision for the benefit of the 
plaintiff, and, if by reason ofthe defective frame of this suit, he 
has made it impossible for the Court to grant him relief under those 
sections, he ought not to be allowed, at the final stage of the 
hearing of the suit, to fall back upon Sec. 55 of the Specific Relief 
Act, on the basis of which he has not asked for relief and the 
defandants had no opportunity to meet any possible claim there- 
under. 'The result, therefore, is that the first point taken on be- 
half of the appellants must be decided in their favour. 

The second ground taken on behalf of the appellants seeks to 
controvert the view taken by the learned District Judge that the tenan- 
cy has been forfeited by the unauthorised transfer of a portion of the 
holding. It has been argued by the leained vakil for the appel- 
lants that the view taken by the Court below is opposed to a series 
of authorities in this Court, amongst which he has relied upon the 
case of Kabil Sardar v. Chunder Nath (1). It has been contended, 
on the other hand, that when the raiyat has transferred a portion of 
his holding, such transfer confers no title on the transferee, and 
consequently, the transferor may be taken to have abandoned that 
portíon of the holding, the transferee may be treated as a trespasser 
in wrongful possession, and the landlord is accordingly entitled 
to re-enter; in support of this position, reliance is placed upon the 
case of Kuldip Singh v. Gillauders Arbuthnot & Co. (2). After a 
careful examination of the arguments addressed to us on both 
sides, and of the authorities to which we shall presently refer, we 
are clearly of opinion thatthe contention advanced on behalf of 
the plaintiff respondent cannot be successfully maintained, and 
must be over-ruled. As was pointed out in the case of Kadi} 
Sardar v. Chunder Nath (1),the reason why a landlord is entitled 
to re-enter when a non-transferable holding has been sold and 
placed in the occupation of the purchaser, is that the sale and 
transfer of possession to the purchaser conveys no title to him, and 
as the tenant has left the holding and disclaims any interestin it, 
he must be held to have abandoned it, so that the land remains a 
piece of land within the zemindari in the occupation of a trespasser ; 
but it is evident that it is essential that the raiyat must have abandoned 
it altogether, because if he has not, he is the person entitled to 
possession of it and in order to entitle the landlord to re-enter, it is 
not enough for him to show that a portion of the lands of the holding 


(1) (1892) I. L. R. 20 Calc. 590. (2) (1899) I. L. R.26 Calc. 615. 


373 


CIVIL 





1905 
Rai Kamaleswari 
Persad Singh 
Bahadur 


v 
Maharaja Har- 
bullabh Narain 
Singh Bahadur. 





Mookerjee F. 





CIVIL 





1905 





Rai Kamaleswari 
Persad Singh 
Bahadur. 

v. 
Maharaja Hur- 
bullabh Narain 
Singh Bahadur. 





Mookerjee F. 


—— —— 


THE CALCUTTA LAW JOURNAL. [Vor. II. 


is in the occupation of a person who has no title, but he must further 
show, either that the interest of the raiyat has ceased or that he is 
entitled to eject the raiyatfor one of the reasons mentioned in the 
Bengal ‘Tenancy Act. ‘This view is supported by the cases of 
Durga Prasad v. Doula Gazee (1), Gazaffur x. Deblish (2), Chandra 
Mohun v. Bissesswar (3) and Pandub Nath v. Durga Churn, (4). 
The learned vakil for the respondent, however, has invited our 
attention to the order of reference to a Full Bench made by Treve- 
lyan and Wilkins JJ. in Kissen. Per/ab v. Tripe (5), in which the 
learned Judges expressed an opinion in favour of the contrary view, 
namely that where a tenant sells a defined portion of his holding, 
makes over the portion sold to the purchaser, and declines to pay 
any more rent in respect of it, he in effect has abandoned that 
portion, and the landlord becomes entitled to eject the purchaser 
as a trespasser from the property sold. The Full Bench, however, 
declined to determine the question referred to them, as there was 
no evidence on the record to prove that the tenant had refused to 
pay rent for the portion sold by him. In the case now before us, 
it is neitheralleged nor proved that before the institution of this 
suit, the tenant. defendant had repudiated her liability to pay rent for 
the portion transferred, and, consequently the observations relied 
upon are inapplicable. Apart from this, however, we are entirely 
in agreement with the view taken by the learned Judges who decid- 
ed the case of Pandub Nath v. Durga Churn (4) The Bengal 
Tenancy Act specifies in Sec. 25 the grounds upon which an occu- 
pancy raiyat may be ejected from his holding; the transfer of a 
portion of the lands comprised in the tenancy, is not one of such 
grounds. In spite of the transfer, therefore, the tenancy subsists 
and the liability of the tenant to pay the entire rent to his landlord 
continues. ‘The tenant, therefore, cannot be evicted either from 
the whole or any part of his holding. Nor can the landlord seek 
to evict the transferee from the lands occupied by him, because 
the tenancy still survives and the landlord has no cause of action, 
his only remedy being to sue the original tenant for rent, if it re- 
The case of Kuldip Singh v. Gillanders, Arbuthnot 
C Co. (6) is clearly distinguishable; that case is no doubt an 
authority for the- proposition that if a purchaser of a portion 
of an occupancy holding is forcibly ousted by the landlord, 
he cannot recover possession, inasmuch as, against the landlord he 
“shows no title under which he can demand to be restored to 


mains unpaid. 


(x) (1894) 1. C. W. N. 160. (4) (1893) 2 C. W. N. i55 s. n. 
(2) (1896) 1 C. W. N. 162. (5) (1897) 2 C. W. N. 154 s. n. 
(3) (1892) 1 C. W. N. 158. (6) (1899) I. L. R. 26 Calc. 615. 
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possession of a portion of the holding." If this decision had been 
directlf in point, it would have been necessary to examine whether 
it is well founded on principle. and, possibly to refer the matter to a 
Full Bench, as its correctness has been doubted in the cases of 
Benodini v, Peary Mohun (1), and Azgar Ali v. Assabaddin (2), the 
first of which has been regarded as containing an accurate statement 
of the law in Narain Mandal v. Sourindra Mohan (3), and the second 
has been followed in Surendra Narayan v. Gopi Sundari (4). 
The cases of A'a/ina/h v. Upendra Chunder (5) and Dinanath v. 
Krishna Bijoy (6), are also distinguishable on the ground that 
in each of these cases, the tenant had transferred in its 
entirety a non-transferable occupancy holding and had placed, 
all the lands included in the tenancy in the possession of the 
purchaser, so that there was in substance an abandonment of 
the holding bv the tenant, and the doctrine enunciated in the 
judgment of the Full Bench in the case of Narendra Narayan 
v. Lshan Chandra (7) would be clearly applicable. The 
position, therefore, reduces to this: if an occupancy raiyat transfers 
a non-transferable holding in its entirety, places the purchaser in 
possession, and ceases to pay rent for it, he must be held to have 
abandoned his holding, and the landlord is entitled to eject the 
transferee as a trespasser. If, on the other hand, an occupancy raiyat 
transfers only a portion of a non-transferable holding, places the 
purchaser in possession of the part transferred, while the remainder 
continues in his own possession, the tenancy is not forfeited either 
in whole or in part, because a transfer by an occupancy raiyat of a 
portion of his holding is not one of the grounds mentioned in Sec, 25 
of the Bengal Tenancy Act, for which such a raiyat is liable to be 
evicted ; in such a case, the transfer is not binding upon the landlord 
and the original tenant continues liable to pay the whole rent, but 
the landlord is not entitled to eject either the tenant or the transferee, 
as in the eye of the law, the tenancy still subsists. It may, no doubt, 
be argued with some plausibility that in this view of the law, a 
tenant may, by retaining a small portion of the holding, be always 
able to avoid the application of the principle which, in the absence 
of custom or local usage, prevents the alienation of raiyati holdings 
without the consent of the landlord. But the obvious answer to this 
argument is that whereas the transfer of title and possession by an 
occupancy raiyat of his entire holding, in fact and in law amounts to 


(1) (1903) 8 C. W. N. 55. (4) (1905) و‎ C. W. N. 824. 
(2) (1904) 9 C. W. N. 4 (5) (1896) I. L. R. 24 Cale, 212. 
(3) (1904) I. L. R. 3a Calc. 107. (6) (1904) 9 C. W. N. 379. 


(7) (1874) 13 B. L. R. 274. 
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an abandonment by him of his tenancy, entitling the landlord to re- 
enter, a transfer by him of a portion only of the lands comprised in 
the holding, does not in fact amount to an abandonment of his 
tenancy, nor does it operate. in law as a forfeiture of his rights. If 
a landlord wants to protect himself from a contingency of this 
description, he may, perhaps, when the tenancy is created, 
provide in the contract that a transfer of a portion of the 
holding would operate as a forfeiture of the tenancy, and, in 
the event of an alienation in breach of such a contract, the land- 
lord may possibly be entitled to the benefit of the provisions of 
Sec. 25 cl. (b) of the Bengal Tenancy Act. We must hold accor- 
dingly that the tenancy held by the first defendant under the plain- 
tiff has not been forfeited by the transfer of a portion of the lands to 
the second defendant, and, as the tenancy still subsists, the plaintiff 
is not entitled to a decree for ejectment either against the transferor, 
or against the transferee. The transfer, however, is not binding 
upon the landlord, and he cannot be called upon to recognise 
it; he is, therefore, entitled toa declaration that such transfer of a 
portion of the holding which has not been made with his written. 
consent, as provided by Sec. 88 of the Bengal Tenancy Act, is in 
no way binding upon him; see Gasaffur Hossein v. Dablish (x), 
and Bansi Das v. Yagdip (2). 

The result, therefore, is that this appeal must be allowed and 
the decree made by the Courts below discharged. The plaintiff will 
obtain a declaration that the holding in question is agricultural and 
non-transferable and that the transfer made by the first defendant 
to the second defendant by the conveyance of the 13th September 
1900 isin no way binding upon the landlord, but his claim for 
ejectment as also forthe removal of the building must be dis- 
missed. As the suit has substantially failed, the plaintiff must pay 
the defendants their costs in all the Courts. 


B, M. "Appeals allowed. 
(1) (1896) 1 C. W. N. 162. (2) (1866) I. L. R. 24 Calc. 152. 
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Before Mr. Justice Rampini aud Mr. Y ustice Mookerjee. 
MABATULLA NASYA AND ANOTHER. 


Y 


NALINI SUNDARI GUPTA. * 
Bengal Tenancy Act (VIII of 1885 ), Secs. 15, 16—Succession— 
Shebait—Debutter property—Idol. 


À acquired a putni in the name and for the benefit of an idol of which he 
was the shebait, Upon his death, he was succeeded by B as shebait. B did 
not give notice to the Collector or pay the fee under section 15 of the Bengal 
Tenancy Act. B then sued a tenant for rent : 

Held : that the suit was barred by Sec. 16 of the Act. 

An idol may be regarded as a juridical person capable of holding property, 
but it is only in an ideal sense that property is so held ; the possession and 
management of the dedicated property belong to the sAebait in whom is 
vested the right to bring suits for the protection of the property. The 
shebait has consequentlv, though not the legal property, yet title as manager 
of the endowment. 


When, therefore, one shedat? succeeds another, the provisions of Sec. 15 of 
the Bengal Tenancy Áct must be complied with. 


Tagadindra v. Hemanta Kumari (1) applied. 
Appeal by the Defendants. 
Suit for arrears of rent. 


The material facts and arguments appear sufficiently from the 
judgment. 


Babus Gelap Chandra Sarkar and Surendra Chandra Sen for 
the Appellants. 


Babu Tarak Chandra Chakravarti for the Respondent. 
C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the defendants in 
an action for rent of a holding situated within a a/si. The plain- 
tiff respondent alleges that the $a/&; was acquired in 1866 by her 
father- in-law Gobind Nath Gupta as sAedai/ of idol Sarbamangla, that 
after his death his son Kasinath succeeded as shedai# and upon the 
death of the latter, the plaintiff as his widow became the shedais. 
The defendants resist the claim, t#/er alia, on the ground that the suit 
is barred by the provisions of Sec. 16 of the Bengal Tenancy Act, 


* pron from Appellate Decree No. 555 of 1903 against the decree of 
Babu Purna Chandra Banerjee, Subordinate Judge, Rungpur, dated the roth 
December, 1902 reversing that of Babu Hemendra Lal Sinha, Munsiff, 
Gaibanda, dated the 28th February, 1902. 


Q) (1904) L. R. 31 I. A. 203. 
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because the plaintiff, when she succeeded as sAeóai/, did not give 
the notice mentioned in Sec. 15 of the Act. The Courts below have 
over-ruled this objection and made a decree in favour of the plaintiff. 
The defendants have appealed to this Court, and on their behalf it 
is argued that the plaintiff is not entitled to recover the rent claimed 
till notice has been served in accordance with Sec. 15 of the Bengal 
Tenancy Act. In our opinion this contention is well founded and 
ought to prevail. 


Sec. 16 of the Bengal Tenancy Act provides that a person be- 
coming entitled to a permanent tenure by succession shall not be 
entitled to recover by suit any rent payable to him as the holder of 
the tenure until the Collector has reccived the notice and fees refer- 
red to in Sec. 15. In order to determine whether the section applies 
to a case like the present where one shebat/ of debulfer. property is 
succeeded by another, it is necessary to determine the position of a 
shebaif in relation to debu/fer property. For this purpose it is suffi- 
cient to refer to the case of J'agadindra Nath Roy v. Hemanta 
Kumari (1) where their Lordships of the Judicial Committee after 
pointing out that an idol may be regarded as a juridical person capable 
of holding property, though it is only in an ideal sense that property 
is so held, observed that in cases where the religious dedication is 
of the strictest character, “the possession and management of the 
dedicated property belong to the sAeóai/, and this carries with it 
the right to bring whatever suits are necessary for the protection of 
the property ; every such right of suit is vested in the sAedai/, not in 
the idol." This view is not inconsistent with that taken by their 
Lordships in the case of .SAibessouree v. Mothooranath (2), where it 
was observed that when a tenure was dedicated to the religious servi- 


‘ces of an idol, though the rents constitute in legal contemplation, 


the property of the idol, yet the sAedai¢ has not the legal property 
but title as manager of the religious endowment; this view appears 
to have been affirmed by their Lordships in Prosunno Kumari v. 
Golab Chund (3). We must hold accordingly upon the authority 
of the decision of the Judicial Committee in Fagadindra v. 
Hemanta Kumari (1) that the right to possession and manage- 
ment of the dedicated property belongs to the present plaintiff, 
and that the right to bring this suit for rent is vested in her 
and not in the idol It follows consequently that Sec. 16 is 
applicable and. is an effective bar to the recovery of the rent 
claimed. We may add that if regard be had to the policy which 
(1) (1904) L. R. 31 I. A. 203. (2) (1869) 13 M. I. A. 270. 
(3) (1875) L. R. 2 LA. 145 


Vor. 1IL] . HIGH COURT. 


underlies Sec. 15 of the Bengal Tenancy Act, namely that in the 
case of a succession to a permanent tenure, the superior landlord 
of the tenureholder may be apprised as to who is or claims to be 
the new tenant and to whom he has to look for payment of his rent, 
it is obvious that in this respect there ought not to be any distinction 
between secular and dedicated property; it is quite as much necessary 
in the one case as in the other, for the superior landlord to know 
the name of the person who has succeeded to the tenure and who 
is thenceforth to be liable for the due discharge of the rent. In our 
opinion the language of Sec. 16 of the Bengal Tenancy Act and 
the reason for the rule contained thereiri are both in favour of the 
view we take. We may further add that although Sec. 16 does not 
preclude a party from instituting a suit, but merely debars him from 
obtaining a decree before the notice and the fees are received by 
the Collector [Aa/iAur Ghose v. Umae Patwari (1).] the plaintiff 
respondent has not asked for any opportunity to enable her to 
comply with the requirements of Sec. 15. 


The result, therefore, is that this appeal must be allowed, the 
decrees made by the Courts below discharged and the suit dismissed 
with costs in all the Courts. 


B. M. Appeal allowed. 
(x) (1896) I. L. R. 24 Cale. 241. 


Before Mr. Justice Stephen and Mr. Fustice Mookerjee. 
GOURI KANTA MUKHOPADHAYA. 


v 


RAM GOPAL MUKHOPADHAYA.* 


Bengal Tenancy Act (VIII of 1885), Secs. 30, 50, 181— Enhancement 
of rent, suit for—Ghatwali Chakran lands—Resumption by Governmeni— 
Transfer to Zemindar—Setllement, fresh, from Zemindar — Presumption — 
Occupancy raiyat. 


Where there is no Ghatwali tenure in existence, it having been resumed, 
and where there has been none at least for some years before the institution 
of the suit, no question arises as to any provision of the Bengal Tenancy Act 
affecting the incidents of a Ghatwali tenure, and Sec. 181 of the Act has no 
application. 


In order to make the rule in Sec. 50 of the Act applicable to a case two 
conditions ‘must be satisfied, veis. first, that the suit is one under the Bengal 


* Appeal from Order No. 191 of 1904 against the order of Babu Durga 
Charan Sen, Subordinate Judge, Bankura dated the goth January, 1904, 
reversing the decree of Babu Kisori Mohan Sikdar, Munsiff, ankura, dated 
the zand December 1902. 
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Tenancy Act, and secondly, that the raiyat and hix predecessor in intetest have 
held at a rent which has not been changed during the twenty years 
immediately preceding the institution of the suit. 


There is nothing in the nature of a Ghatwali tenure to shew that as long 
as such a tenure existed, the presumption under Sec. 5o of the Bengal Tenancy 
Act could not, by reason of Sec. 181 of the Act, arise. 


* 
Mukurbhanoo v. Kostoora (1), Grant v. Bungshee (2), S'ogeswar v. Nimai 
(3), Narain v. Badi Roy. (4), distinguished. 


Semble. If with reference to a raiyat hólding under a Ghatwal, the presump- 
tion embodied in Sec. 50 cl. (2), of the Bengal Tenancy Act be applied, that 
does not in any way affect any incident of the Ghatwali tenure, Sec. 50 
merely embodying a rule of evidence and raising a rebuttable presumption. l 


Appeal by the Defendant. 


Suit for enhancement of rent under Sec. 30 of the Bengal 
Tenancy Act and for additional rent in respect of excess land 
under Sec. 52 of that Act. 


The facts and arguments appear from the judgment. 
Babu Digambar Chatterjee for the Appellant. 
Babu Nalini Ranjan Chatterjee for the Respondent. 
C. AsV. 
The judgment of the Court was delivered by ° 


Mookerjee J.—This is an appeal on behalf of the defendant 
is an action commenced against him by the plaintiff respondent for 
enhancement of rent under Sec. 30 of the Bengal Tenancy Act and 
for additional rent in respect of excess land under Sec. 52 of that 
Act. The Court below has made a decree for enhancement under 
Sec. 30, but has disallowed the claim for additional rent; in this 
appeal we are concerned only with the propriety of the decree for 
enhancement, and the facts so far as they are necessary for the dis- 
posal of this point lie in a narrow compass. The plaintiff alleges 
that the land in dispute was originally Ghatwali Chakran, situated 
within the zemindari of the Maharaja of Burdwan, and that the father 
of the defendant, and after his death, the defendant himself had held 
possession of the land under the Ghatwal as a raiyat upon payment of 
an annual rent of Rs. 7 and had acquired rights of occupancy by 
possession for upwards of r2 years. The defendant resisted the 
claim upon the ground amongst others, that the tenancy held by him 
had commenced from before the time of the Permanent Settlement, 
and as the rent had not been changed since then, it was not liable to 


(1) (1866) 5 W. R. 215. (3) (1868) + B. LR. 7 S. N. 
(2) (1871) 15 W. R. 38. (4) (1901) 6 C. W. N. 94. 
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be increased under Sec. 50. cl. (1) of the Bengal Tenancy Act. It 
is an admitted fact that about the year 1896, the Ghatwali Chakran, 
was resumed by the Government and transferred to the zemindar 
from whom the present plaintiff who was Ghatwal at the time of the 
resumption, took settlement. In order to bring his case whithin the 
scope of Sec. 50. cl. (1) of the Bengal Tenancy Act, the defendant 
proved that the rent payable for the holding had not been changed 
during the twenty years immediately before the institution of the 
suit and contended that until the contrary is shown by the plaintiff, 
he must be presumed under Sec. so, cl. (2), to have held at that rent 
from the time of the Permanent Settlement. The Courts below have 
overruled this contention on the ground that as the defendant held 
under a Gh&twal, the provisions of Sec. 50 are inapplicable by 
reason of Sec. 181 of the Bengal Tenancy Act; and this is the subs- 
tantial question which has been argued before us in appeal. In our 
opinion the view taken by the learned Subordinate Judge is 
erroneous and cannot be supported. 


Sec, 181 of the Bengal Tenancy Act provides, that nothing in this 
Act shall affect any incident of a Ghatwali or other service-tenure. 
This has obviously no application to the present case, because there 
is no Ghatwali tenure now in existence, and there has been none for 
at least six years before the institution of the suit; no question, there- 
fore, arises as to any provision of the Act affecting the incident of a 
Ghatwali tenure. Besides, it is impossible to say that if with 
reference to a raiyat holding under a Ghatwal, the presumption 
embodied in Sec. 50, cl, (2) be applied, that in any way affects any 
incident of the Ghatwali tenure. That section merely embodies a 
rule of evidence and raises a rebuttable presumption. In order to 
determine whether the rule is applicable to the case now before us, 
we must see whether two conditions are satisfied, namely, /rs/, 
whether the present suit is one under the Bengal Tenancy Act, and 
secondly, whether the raiyat and his predecessor in interest have held 
ata rent which has not been changed during the 20 years, im- 
mediately before the institution of the suit. It cannot be possibly 
disputed that both these conditions are satisfied, the first, because the 
plaintiff seeks enhancement of rent under Sec. 30, upon the allega- 
tion that the defendant is an occupancy raiyat, and the second, 
because the defendant has satisfied the Courts below by the produc- 
tion of rent receipts that at least from 1880, the rent payable for his 
holding has been what is admitted by the plaintiff to be the present 
rate. We must accordingly hold that it must be presumed that the 
raiyat has held at the present rate of rent from the time of the 
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Permanent Settlement. The next question, therefore, arises, whether 
the plaintiff has rebutted this presumption. He has endeavoured 
to do so before us in two ways. In the first place, he has asserted 
that as the defendant held under a Ghatwal, it cannot be presumed 
that he has held at a uniform rent from the time of the Permanent 
Settlement. It is ingeniously argued that so long as „the 
Ghatwali tenure existed, the presumption could not by reason of 
Sec. 181 of the Bengal Tenancy Act, arise. We are unable to 
accept this contention, for it appears to us to be quite 
conceivable that there may be raiyats holding lands within a 
Ghatwali tenure whose tenancy originated from the time of the 
Permanent Settlement and whose rent has not been changed since 
then; in our opinion, there is nothing in the nature of a Ghatwali 
tenure to render such a state of things impossible. In the second 
place, the learned vakil for the respondent has invited our attention 
to what purports to be a kabuliat of this land, executed by the 
predecessor of the present defendant about the year 1836 in favour 
of the then Ghatwal, and he alleges that this shows the origin of 
the tenancy. It is clear, however, that this document has not been 
found to be genuine by either of the Courts below, and so far as 
we can make out, no reliance was placed by the plaintiff upon it, 
although it was produced by him. It is impossible to hold that if 
the plaintiff rested his case upon this document, and if the Courts 
below were prepared to regard it as genuine, there could have been 
any occasion for the elaborate discussion of the scope and appli- 
cability of Sec. 50 of the Bengal Tenancy Act We are unable, 
therefore, to accede to the suggestion made by the learned vakil 
for the respondent, that the case should be remanded for further 
investigation with reference to a document which his industry has 
discovered on the record, but which is not mentioned in any 
part of the proceedings and was apparently not relied upon in the 
course of the arguments addressed to the Courts below. 


The position, therefore, reduces to this; the defendant is, 
according to the case of the plaintiff, an occupancy raiyat; he and 
his predecessors have held the land of their tenancy at a uniform 
rent from the time of the*Permanent Settlement; is his rent liable 
to be enhanced? Sec. 50 cl. (r) of the Bengal Tenancy Act clearly 
bars the claim of the plaintiff. But it is argued by the learned vakil 
for the respondent that Sec. 181 of the Bengal Tenancy Act makes 
Sec. 50, cl. (1) inapplicable to the present case; to this the ob- 
vious answer is that there is no Ghatwali tenure now the incident 
of which can be affected by the application of the rule contained in 
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Sec. so cl (1). It has further been suggested upon the authority 
of the cases of Mukurbhanoo v, Kostoora (1), Grant v. Bungshee 
(2), Fogeswar v. Nimai (3),and Nerain v. Badi Roy (4), that as a 
Ghatwal is not authorised to grant leases in perpetuity so as to make 
them binding upon his successor in the office, there cannot under 
a Ghatwalbe a raiyat holding at an invariable rate of ient. The 
cases relied upon, however, are all distinguishable on the ground 
that they were cases of contract. It must not, further, be overlooked 
that Sec. 181 of the Bengal Tenancy Act was for the first time placed 
on the Statute book in 1885, and there was no corresponding pro- 
vision either in Act X of 1859 or in Act VIII of 1869 B. C. "There 
was nothing in these Acts to prevent a raiyat under a Ghatwal from 
acquiring a right to hold at a uniform rent by operation of the Statute. 
Thus, it has been held that although it is doubtful whether under 
Act VIII of 1885, a raiyat can acquire a right of occupancy under 
the holder of a service tenure, Afohesh Mahji v. Pran Krishna (5) 
there was nothing to prevent such a raiyat from acquiring a right 
of occupancy under Act X of 1859, Ram Kumar v. Ram Newas 
(6). Inthe same way Sec. 3 of Act X 1859, which practically 
placed raiyats whose rent bad not been changed from the 
time of the Permanent Settlement in the position of raiyats holding 
at fixed rates of rent, is perfectly generalin its terms, and there is 
no reason why a raiyat under the holder of a service tenure should 
be excluded from its operation. The consequence would be that 
the defendant and his picdecessor who must be taken to have held 
at a uniform rent from the time of the Permanent Settlement had 
acquired a right to hold ihe lands ata fxed rent even before the 
Bengal Tenancy Áct came into force, and there is nothing in that 
Act which could by retrospective operation affect their position. 
The defendant must accordingly be treated as protected from 
enhancement under Sec. 50 cl (1) of the Bengal Tenancy Act. 


The result, therefore, is that this appeal must be allowed and the 


decrees of the Courts below discharged. The suit wil stand dis- 


missed with costs in all the Courts. 


We assess the hearing fee at two gold mohurs, 


B. M. l Appeal allowed. 
(1) (1866) 5 W. R. 215. (4) (1901) 6 C. W. N. 94. 
(2) (1871) 15 W. R. 38. (5) (1904) 1 C. L. J. 138. 


(3) (1868) 1. B. L.R. 7. S. N. (6) (1904) 8 C. W. N. 860, 
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Before Mr. SY ustice Stephen and Mr. Fustice Mooker jee. 
GOLAB SAO i 
a. 
Cıvıl CHOWDHURY MADHO LAL.* 


Chota Nagpur Landlord and Tenant Procedure Act (I of 1879 B. C.), Secs. 


I35, 136, 137, I 44— Execution proceed ings—Order—Appeal— Revision—J uris-‏ س 
Sune 2, 13, 21.‏ 


diction—Order without jurisdiction void. 


Under Ast I of 1879 B. C. as it stood before its amendment by Act V of 
1903 B. C.. an order made by a Deputy Collector relating to the execution of 
a decree for rent was open neither to revision nor to appeal. When therefore, 
such an order was set aside by the Divisional Commissioner, the latter must be 
taken to have acted without jurisdiction. 

The consent of the parties to a litigation cannot confer on a Court jurisdic- 
tion which it does not possess. The agreement of parties cannot authorise a 
superior Court to revise a judgment of an inferior Court in any other mode ` 
of proceeding than that which the law prescribes, 

Ledgard v. Bull (1), Meenakshi v. Subramaniya (2), Kelsey v. Forsyth (3) 
and United States v. Emholt (4), applied. 

An order made without jurisdiction is absolutely null and void; such an 
order may be shown to be a nullity in any proceeding where reliance is placed 
upon it, although no fcrmal and direct proceeding has been taken to have 
it vacated or reversed, 


Kalka Parshad v. Kanhaya Singh (5), followed. 
Malkarjun v. Narhari (6) and Mungal Pershad v. Grija Kant (7) explained 
and distinguished. 
Appeal by the Decree-holder. 
Application for execution of decree for rent under the 
Chota Nagpur Landlord and Tenant Procedure Act. 


The material facts and arguments appear sufficiently from the 


judgment. 
Babu Charu Chandra Ghosh for the Appellant. 
Babu Fogesh Chandra De for the Respondent. C. A.V. 


The judgment of the Court was delivered by 


Niookerjee J.—This is an appeal on behalf of the decree- 
holder against an order of the Judicial Commissioner of Chota Nag- 


Fune 21. 


* Appeal from Appellate Order No. 549 of 1904 against the order H. W. C. 
Carnduff Esq. Offg. Judicial Commissioner, Chota Nagpur, dated the goth 
May 1904, reversing that of Babu Tara Prasanna Das, Munsiff and Deputy 
Collector, Chatra, dated the 12th March 1904. 


(1) (1886) L. R. 13 L A. 134. (3) (1858)-21 Howard 85. 
(2) (1887) L. R. 14 I. A. 160. (4) (1881) 15 Otto. 444. 
(s) (1875) 7 All. H. C. R. 99 


7 
(6) (1900) L. 
L. 


, 27 1A. 216; I. L. R. 25 Bom. 337. 
(7) (1881) L. R. 


R 
R. 8 I, A. 123; L L. R. 8 Calc. 51. 
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pur dismissing his application for execution on the ground that it is 
barred by limitation. It appears that on the 13th May r899, the 
appellant obtained a decree for rent against the respondent under 
Act I of 1879 B. C. On the sth February 1902, the appellant 
applied for execution of his decree, but no steps were taken and 
the application was struck off on the 15th March r962. On the 
roth March 2903, the appellant presented a second appplication for 
execution, to which the judgment debtor objected that it was barred 
by limitation under Sec. ros of Act I of 1879 B. C., which provides 
that no process of execution of any description whatsoever, shall be 
issued on a judgment under the Act, unless an application be made 
within three years from the date of such judgment. The Deputy 
Collector gave effect to this contention and dismissed the applica- 
tion as time barred. . The decree-holder thereupon took the matter 
before the Divisional Commissioner who though doubtful whether 
he had jurisdiction to revise the order, on the rst August 1903 
reversed it, and held that the application was not barred, because 
it ought to be treated in substance as a continuation of the previous 
application of the sth February 1902. On the 8th August 1903, 
the decree-holder presented a third application for execution, upon 
which no action appears to have been taken and it was struck off 
on the sth December following. On the 23rd December 1903, the 
decree-holder presented a fourth application for execution, and thus 
initiated the proceedings which have given rise to the present appeal. 
The judgment debtor objected that the application was barred by 
limitation and that in any event, the order of the 4th April 1903, 
made in the course of a previous execution proceeding, was conclu- 
sive upon the matter. It was argued in answer on behalf of the 
decree-holder, that the order of the Divisional Commissioner, which 
had set aside the order of the Deputy Collector, ought to be treated 
as final; to this the judgment debtor replied that the order of the 
Commissioner was wholly without jurisdiction and absolutely null 
and void. "The Court of first instance held that the application was 
not barred by limitation. This decision has been reversed on appeal 
by the Judicial Commissioner on the ground that the order of the 
Commissioner was without jurisdiction and that it did not affect the 
validity of the order of the Deputy Collector who had on the 4th 
April 1903, decided rightly or wrongly, that the previous applica- 
tion for execution was time barred. The decree-holder has 
appealed to this Court, and on his behalf the decision of the Court 
below has been assailed on two grounds, namely, firs/, that the 
Commissioner had jurisdiction to revise the erroneous order of the 
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Deputy Collector; and secondly, that assuming that he had not such 
jurisdiction, the order was nevertheless binding upon the judgment 
debtor, as it was made in his presence. In our opinion, neither of 
these contentions can be successfully maintained. 


The jirsf ground taken before us raises the important question 
whether under Act I of 1879, B. C. as it stood before its amend- 
ment by Act V of 1903, B. C., an order made by a Deputy Collector 
relating to the execution of a decree for rent could be revised by the 
Commissioner. The answer to this question must depend upon the 
construction to be placed upon Secs. 135, 136, 137 and 144 of Act 
I of 1879. B. C. Sec. 135 broadly distinguishes between judgments. 
and orders passed in suits and execution proceedings, and orders 
not falling within this description; of this latter class an order 
under Sec. 26 may be taken as an example. Sec. 135 then provides 
that all orders other than those made in course of suits and execu- 
tion proceedings, shall be appealable, but that orders of this latter 
descripition shall not be open to revision or appeal, otherwise than 
is expressly provided in the Act. Sec. r36 then specifies 
the time within which an order made appealable by Sec. 135 must 
be presented, and then provides that the order passed on appeal, 
shall not be open to any further appeal, but authorizes the Board of 
Revenue or the Commissioner to call for any case and pass such 
orders thereon as they may think proper. It has been suggested by 
the learned vakil for the appellant, that this last clause gives 
jurisdiction to the Commissioner to revise every order of a Deputy 
Collector. In our opinion, this contention is manifestly unsound. 
Sec. 136 must be read with Sec. 135, and the effect of the two provisions 
taken together, is to make certain orders appealable, and to make the 
appellate orders final, subjectto the exercise of revisional jurisdic- 
tion by the Board of Revenue or the Commissioner. It seems 
to us to be perfectly plain that the second part of Sec. 136 has no 
application to judgments and orders in suits and execution proceed- 
ings, against which no right of appeal is given by Sec. 135. We 
must therefore look to Secs, 137 and 144 to determine whether an 
order made after decree and relating to the execution thereof, is 
open to revision or appeal. Now it is obvious that Secs. 1 37 and 
144 are limited in their operation by their very language to judg- 
ments in suits which, as is manifest from Sec. r3 5, are distinguished 
from and do not include, orders passed after decree and relating 
to the execution thereof, We must, therefore, hold that under Act 
I of 1879 B. C. as it stood before its amendment in 1903, an order 
made in the course of execution proceedings, was open neither to 
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appeal nor revision. We are fortified in this view by the addition CIVIL 
made to Sec. 135 by Sec. 41 cl. (2) of the amending Act V of 1903, 1905 
B. C. which expressly provides that orders passed after decree and Golab Sao 
relating to the execution thereof, shall be appealable to the Court v. 

: : ; " Chowdhury 
to which an appeal from the decree itself would lie. The conclusion, Madhio Gal: 
therefore, seems to us to be irresistible that orders made in course 

Mookerjee F. 





of execution proceedings were not appealable under Act I of 1879 
D. C. before its amendment, but that they have been made appeal- 
able by the amending Act. We must hold, accordingly, that the 
order of the Commissioner made on the rst August 1903 was with- 
out jurisdiction. The first point taken on behalf of the appellant, 
therefore, fails and must be over-ruled. Pa 
The second ground urged on behalf of the appellant involves 
the question of the effect of an order made without jurisdiction. 
It cannot be disputed that the agreement of parties cannot 
authorise a superior Court to revise a judgment of an inferior Court 
in any other mode of proceeding than that which the law prescribes ; 
Kelsey v. Forsyth (1), United States v. Emholt (2), Bailey on 
Jurisdiction, Vol. T, p. 40. Even express consent of the parties to the 
litigation, cannot confer on a Court jurisdiction which it does not 
possess ; see Zedgard v. Bull (3) and Meenakshi v. Subramanya (4); 
in other words, where no jurisdiction exists, no action on the part 
of the plaintiff, no inaction on the part of the defendant, can invest 
the Court with any of the elements of power or of vitality só as to 
Convert the proceeding before it into a proper judicial process. 
What then is the effect of a judgment rendered by a Court which 
has no jurisdiction over the subject matter of the litigation? We 
think that the judgment must be treated as null and void. As stated 
in Herman on Estoppel and Resjudicata, Vol. I. Sec. rro, “when 
a Court transcends the limits prescribed for it by law and assumes 
to act where it has no jurisdiction, its adjudications are utterly void 
"and of no effect, either as an estoppel or otherwise." A judgment 
pronounced by a tribunal, having no authority to determine the 
matter in issue, is necessarily and incurably void, and may be 
shown to be so in any collateral or other proceeding in which 
reliance is placed upon it. (Black on Judgments, Vol. I, Sec. 218). 
In tbe case before us, Sec. 135 of the Act read with the other sec- 
tions expressly prohibits any revision of an order made in the course 
of execution proceedings. 'The order of the Commissioner therefore 
bears on the face of it the proof of its illegality, and shows the 
want of power in the tribunal which made it. It was consequently 


P un 21 Howard 85. : (3) (1886) L. R. 13 I. A. 134. 
2) (1881) 15 Otto. 414. (4) (1887) L. R. 14 I. A. 160, 


488 


Civit 


——— 


1905 
Golab Sao 





v. 
Chowdhury 
Madho Lal. 





Mookerjee F. 





THE CALCUTTA LAW JOURNAL. (VoL. I. 


not necessary for the judgment debtor to have the order set aside 
by the Board of Revenue, but itis open to him to show in the 
present proceedings where the conclusiveness of the order is the 
subject of judicial enquiry that it is void for want of jurisdiction, 
and that, therefore, in legal contemplation, it has never had lawful 
existence. The order must, hence, be regarded as a nullity and need 
not be adjudged to be such, by a formal and direct proceeding to 
have it vacated or reversed. There is, nothing.in this view opposed 
to the decision of the Judicial Committee in the case of Afalkarjun 
v. JVarhari (1) where as is pointed out in Xhiarajmal v. Daim (2), 
their Lordships had to consider the effect of an erroneous decision, 
ruling or exercise of discretion of the Judge in a matter in which 
the Court had jurisdiction. Nor do we think that the view taken 
by us is in any way inconsistent with the decision of the Judicial 
Committee in Afungul Pershad v. Grija Kant (3) upon which con- 
siderable reliance was placed by the learned vakil for the appellant. 
In that case it was ruled by their Lordships that assuming that a 
decree is barred at the date of. some order made for its execution, 
such order, though erroneously made, is nevertheless valid unless 
reversed on appeal and cannot be ignored at a subqsequent stage of 
the proceedings. There the erroneous order had been made by a 
Court of competent jurisdiction; here the order of the 4th April 1903, 
assuming it to have been erroneous, was made by a competent Court 
and was reversed by a Court which was not competent to exercise 
either appellate or revisional jurisdiction. The order, therefore, 
which possesses any binding character by virtue of the principle 
deducible from the decision of the Judicial Committee, is the order 
of the 4th April 1903, and not the order of the rst August 1903, 
which is unavailing for want of jurisdiction and consequently neither 
binds nor bars any one; see Kalka Pershad v. Kanhaya Singh (4). 
The second point taken on behalf of the appellant cannot according- 
ly be sustained. "The appeal therefore fails and must be dismissed 
with costs. "We assess the hearing fee at 2 gold mohurs. 


B. M. Appeal dismissed 


(1) (1900) L. R. 27 I. A. 216. (3) (1881) L. R. 8. I. A. 123. 
(2) (1904) L. R. 32 I. A. 23; 1 C.L. J. 584. (4) - 1875) 7. All. H. C. R. gg. 
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Before Mr. Fustice Stephen and Mr. Justice Mookerjee. 
MALLIKA DASI 
v. 


MAKHAM LAL CHOWDHURY AND OTHERS. * 


Forfeiture—Disciaimer of landlord's title, what amounts to—Raiyati 
tenancies—Cause of action, antecedent to suit. 


A refusal on the part of a tenant to pay rent to a person who claims 
to be his landlord (as a transferee from the original landlord), until 
satisfied as to his title, is not such a disclaimer as would effect a termina- 
tion of the tenancy. 


Jones v. Mills (1) applied. 


To constitute a disclaimer, there must be a direct repudiation of the 
relation of landlord and tenant, ora distinct claim to hold possession of the 
estate on a ground wholly inconsistent with the existence of that relation. 

Doe v. Cooper (2) and Doe v. Stanion (3) followed. 


An assertion by a tenant thatthe person claiming to be his landlord is 
not entitled to the whole rent but has co-sharers who must join in an 
action for rent, is not such a disclaimer as would effect a forfeiture of the 


tenancy. 


The doctrine of forfeiture by disclaimer of landlord’s title does not 
apply to raiyati tenancies governed by the Bengal Tenancy Act, and the 
principle of estoppel cannot be applied to make the doctrine of forfeiture 
indirectly applicable to such tenancies. 

2birud di v. Abdur Rahim (4) and Dhora v. Ramjewan 5) followed. 

Nilmadhab v. Anantram (6) and Fayj Dhali v. Aftabuddin (7) distin- 

guished and doubted. 


As the cause of action must be based on something which accrued 
antecedent to the suit, the denial by a defendant of his landlord's title 
in the written statement, would not entitle the plaintiff toa decree in that 
suit for ejectment on the ground of forfeiture. ١ 


Prannath v. Madhu Khulu (8) and Dos v. Grubb (9) followed. 

Appeal by the Defendant No. r. 

Suit for declaration of title and ejectment or in .the 
` alternative for rent. 
The material facts and arguments are fully set out in the judgment. 


* Appeal from Appellate Decree No. 2513 of 1903 against the decree of 
F. Roe. Esq. District Judge, Burdwan, dated the 19th August 1903, 
affirming that of Babu Harilal Mookherjee, Munsiff, Burdwan, dated 
the 23rd February 1903. 


(1) (1861) 10 C. B. N. S, 788. (5) (1830) I. L. R. 20 Calc. 101 
(2) (1840) 1 M & G 135. (6) (1898) 2 C. W. N. 755. 
(3) (1836) 1 M & W 695. (7) (1902) 6 C. W. N. 575. 

| (4) (1838) I. L. R. r7 Calc. 196. (8) (1886) I. L. R. 13 Calc. 96. 
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Babus Baidyanath Duft and. Khetra Mohan Sen for the Appellant. 
Babu Jadunath Kanjilal for the Respondents. 
C. A. V. 


The judgment of the Court was delivered by 


Mookerjeo J.—The plaintiffs respondents commenced.this 
action against the appellant for declaration of their title to a parcel 
of land and also for a decree for ejectment or, in' the alternative, 
for a decree for rent. The plaintiffs alleged that the land in dispute 
belonged to the defendant No. 6 Taraprasad Roy who conveyed 
his interest therein to defendant No, 5, from whom the plaintiffs 
acquired title by purchase. They further alleged that the appellant 
was a tenant-at-will under their predecessor in interest, and, after 
they had taken khas possession of the property after their purchase, 
she came forward and asked for a fresh settlement which was grant- 
ed ; that subsequently they sued her for the rent of the year 1306; 
that she resisted the claim by putting them to the proof of their 
title by purchase and by denying that their predecessor in interest 
had anything more than a share in the property, the remainder being 
owned by the members of the joint Hindu family to which Tara- 
prasad belonged ; that the Court which tried the ‘rent suit found that 
the title of the plaintiffs by purchase was established, but that they 
had failed to prove that Taraprasad alone received the entire rent; 
and that as the plaintiffs could not prove the fresh settlement alleged 
by them, the suit was dismissed. The plaintiffs accordingly contend 
that the defendant forfeited her rights as a tenant by declaimer of 
the title of themselves and of their predecessors, and that she is 
liable to be ejected-as a trespasser. The defendant in the present 
suit denied the title of the plaintiffs, and further contended, that even 
if such title was established, they were not entitled to a decree for 
ejectment, inasmuch as there had not been in the previous suit for 
rent such a disclaimer of the title of the landlord as would effect a 
terntination of the tenancy. The Courts below have concurrently 
found upon the question of title in favour of the plaintiffs, and have 
held that the land in suit belonged to their predecessor in 
interest, Taraprasad alone, as his separate property, and that they had 
acquired a valid title to the same by purchase; they have also found 
that although the lands are agricultural and governed by the Bengal 
Tenancy Act, the defendant had rendered herself liable to eject- 
ment by denial of the title of the plaintiffs and of their predecessor 
in interest in the previous suit for rent, and by persistence in such 
denial in the present action. Upon this view of the matter, the 


Vor. II.] HIGH COURT. 


plaintiffs have obtained a declaration of their title to the lands in 
suit as also a decree for ejectment and mesne profits, The defend- 
ant has appealed to this Court, and on her behalf the decision of 
the District Tudge has been assailed on three grounds, namely, 
first, that there was no disclaimer of the title of the plaintiffs 
by putting them to the proof of their title by purchase in the previous 
suit for rent; secondly, that there has been no disclaimer of the title of 
the plaintiffs by questioning the extent of the interest which their pre- 
decessor possessed in the land; and Zirdly, that as the lands are 
agricultural and the appellantisa raiyat with either occupancy or non- 
occupancy right, the doctrine of forfeiture by disclaimer of landlord's 
title has no application, as the only grounds upon which a decree for 
ejectment may be made are those specified in the Bengal Tenancy 
Act. We are of opinion that these contentions are well founded and 
must prevail. 


As regards the yirsf ground taken on behalf of the appellant, it 
is clear from the written statement in the previous suit for rent, that 
she put the plaintiffs to the proof of their. title by purchase, in as 
much as she alleged that she did not know anything about the pur- 
chase set up by the plaintiffs, and had no belief in it. In our 
opinion, there was ,no disclaimer of the title of the plaintiffs by 
reason of this demand of proof of their title by purchase. As an 
authority for the proposition that a refusal on the part of the defend- 
ant to pay rent to the plaintiff until satisfied as to his title, is not 
such a disclaimer as would effect a termination of the tenancy, we 
may refer to the case of Jones v Mills (1), in which Erle C. J. 
adopted the definition of a disclaimer given by Tindal C. J. in Doe 
v. Cooper (2), namely that a disclaimer must be a renunciation by 
the party of his character of tenant, either by setting up a title in 
another or by claiming a title in himself, and pointed out that the 
doctrine has no application where, as in the present case, the defen- 
dant merely asks for further information before he could pay rent. 
It is quite clear that what passed in the previous case did not amount 
to disclaimer, because as Baron Parke said in Doe v. S/anion (3), 
to constitute a disclaimer there must be a direct repudiation of the 
relation of landlord and tenant or a distinct claim to hold possession 
of the estate upon a ground wholly inconsistent with the exis- 
tence of that relation, which by necessary implication is a repudiation 
of it. An omission to acknowledge the landlord as such by 
requesting further information, is obviously not within the rule; 

(1) (1861) 10. C. B., N. S. 788. (2) (1840) I M. & G. 135. 


(3) 0835) I M. & W. 695. 
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for, as Byles J. put itin Fones v. Mills, when a tenant refuses 
payment of rent and demands proof of the title of the 
claimant, his refusal to pay rent until he knows who is the 
rightful owner, isa negative pregnant with an affirmative that the 
true owner when ascertained would be paid. The same view is 
supported by the cases of Doe. Dem. Williams v. Paspuali (1),*and 
Doe. Dem. Lewis v. Cawdor (2). Aswas pointed out in Doe. Dem. 
Bennet v. Long (3), in each case it must be decided whether what 
has taken place does or does notamouut to a disclaimer of the 
tenancy, and having regard to the statement made by the defendant ` 
in the previous rent suit, and remembering the observation of 
Garth C. J. in AAullya v. BAyrub (4), that here, as in England, the 
Courts always lean’ strongly against a forfeiture of this kind, we 
must hold that there was no disclaimer. ‘The first ground taken on 
behalf of the appellant must consequently be decided in her favour. 


The second ground taken on behalf of the appellant raisesa 
question of some nicety and apparently of first impression. In the 
written statement filed by the defendant in the previous suit for rent, 
it was alleged that even if the title of the plaintiffs by purchase was 
established, they had not acquired the right to realize the entire rent, 
inasmuch as their vendor could not convey anything more than 
his share in the property. There was consequently a question 
raised by the defendant as to the extent of the interest of the 
plaintiffs and their predecessor; it must now be conceded that the 
contention of the defendant was erroneous in fact, because it has 
been found that the predecessor in interest of the plaintiffs was 
exclusively entitled to the property. Under these circumstances it 
is argued on behalf of the plaintiffs respondents, that there was 
a forfeiture of the tenancy by disclaimer of the landlord’s title. 
In our opinion, this position cannot be successfully maintained. 
As we have already pointed out, in order to make a disclaimer 
sufficient, it must amount to a direct repudiation of the relation of 
landlord and tenant, a renunciation by the party of his character as 
tenant. It is difficult to see upon what principle it can be contended 
that a tenant disclaims the title of his landlord when he admits 
his title as such, but only questions the extent of his interest: 
in a case of this description, the tenant does not, either 
expressly or by necessary implication, repudiate the tenancy or 
advance aclaim to hold possession of the estate upon a ground 
inconsistent with the existence of the relation of landlord and 


(1) (1793) 1 Peake. 259; 3 R. R. €88. (3) (1841) 9 C. & P. 773. 
(2) (1834) 1 Cr. M, & R. 368; 40 R. R. 615. (4) (1876) a5 W. R. 147. 
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tenant. The learned vakil for the plaintiffs respondents has not 
attempted to argue that there was a disclaimer of the title of the land- 
lord to the extent it was denied and consequently a forfeiture of the 
tenancy to a corresponding extent; it has not been suggested, nor 
do we think could it be successfully suggested, that the partial 
dehial of the title of the landlord effected a partial forfeiture of the 
tenancy and conferred upon the tenant two inconsistent characters, 
namely that of tenant in respect of an undivided share of the lands 
included in the tenancy and of a trespasser in respect of the remain- 
der. To constitute a disclaimer, there must be a distinct and unequi- 
vocal renunciation of the tenancy, and we are not prepared to extend 
the application of the doctrine to a case in which the tenant does not 
set up a title to the whole in himself or a title to the whole in others, 
but merely questions the extent of the interest of the plaintiff and his 
title to receive the entire rent. The second ground taken by the 
appellant must also be decided in her favour. 


The /Aird ground taken on behalf of the appellant involves the 
question of the applicability of the doctrine of forfeiture by dis- 
claimer of landlord's title to agricultural tenancies governed by the 
Bengal Tenancy Act. It is argued on behalf of the appellant 
that as she occupies the position of a raiyat with at least non-occupancy, 
if not occupancy rights, she cannot be evicted, except for a ground 
specified in the Bengal ‘Tenancy Act. In support of this position 
reliance is placed upon the cases of Dediruddi v. Abdur Rahim 
(1), Dhora v. Ramjewan (2), and Chandra Mohun vy. Bisesswar 
(3), which are authorities for the proposition that in all cases to 
which the Bengal Tenancy Act applies there can be no eviction on 
the ground of forfeiture incurred by denying the title of the land- 
lord. On the other hand, it is argued on behalf of the plaintiffs 
respondents, upon the authority of the cases of MWtlmadhad v. 
Ananta Ram (4), and Fayj Dhali v. Aftabuddin (5), that as 
the denial of the plaintiff's title by the defendant had been given 
effect to in the suit for rent, the defendant is estopped by a matter 
of record from pleading her tenancy, and that the rule that denial 
of landlord's title does not work a forfeiture of agricultural tenancies, 
has no application. We are of opinion that the contention ad- 
vanced on behalf of the respondents is not well founded, and 
that the cases relied upon are clearly distinguishable. ‘There 
was no denial in the rent suit of the entire title of the 


(1) (1888) I. L. R. 17 Cale. 196 (3) (0892) 1 C. W. N. 158. 
(a) (1890) I. L. R. 20 Calc. 101. (4) (1898) a C. W. N. 755. 


(5) (1902) 6 C. W. N. 575: 
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plaintiffs or of their predecessor in interest; the objection which 
was successfully maintained was that the plaintiffs alone were not 
entitled to realize the whole rent, and their claim was dismissed, 
not because they had no title to any portion of the rent, but because 
their right to collect any share of it separately from their alleged 
co-sharers was not established ; the present case, therefore, is hot 
covered by the decision in Milmadhab v. Ananta Ram (1), and 
Fayj Dhali v. Affabuddin (2), which are founded on the doctrine of 
estoppel. But in our opinion, the decision in these two cases is not 
consistent with the principle deducible from the cases of Dediruddt 


v. Abdur Rahim (3), and Dhora v. Ram Fewan (4) in which it 


was pointed out that there cannot be any eviction from an agricultural 
holding governed by the Bengal Tenancy Act, on the ground of 
forfeiture incurred by denial of the landlord's title, in as much as 
such ground is not specified in Secs 25, 44, and 49 of that Act, 
which enumerate the grounds of ejectment of occupancy raiyats, 
non-occupancy raiyats and under-raiyats respectively. To hold that 
a tenant of any of these three classes may be evicted because, by 
reason of the doctrine of estoppel, he is debarred from pleading 
his tenancy, seems to us to be an application of the doctrine of 
forfeiture by disclaimer without the formal use of the expression. 
As was pointed out by Mr. Justice Jenkins in Kally Dass v. 
Afonmohini (5), the rule of forfeiture by disclaimer is only a parti- 
cular application of the general principle of law that a man cannot 
approbate and reprobate ; and as stated in Cole on Ejectment, p. 41, | 
“the law upon the point appears to be founded on the doctrine of 
estoppel rather than of waiver of the notice (to quit) by consent; 
the tenant by denying the existence of any tenancy as between him 
and the claimant, and thereby rendering an ejectment necessary, 
is estopped from afterwards proving thatthere was a tenancy from 
year to year existing between them, and which ought to have been 
duly determined by notice to quit before action brought." If there- 
fore the cases of Debiruddi v. Abdur Rahim (3) and Dhora v. 
Ram Fewan (4) correctly decided that the doctrine of forfeiture by 
disclaimer of landlord's title which itself is founded, as we have seen, 
on the doctrine of estoppel, is inapplicable to agricultural tenancies 
governed by the Bengal Tenancy Act, it is difficult to see how they 
may be made to harmonise with the cases of MVilmadhab v. Anant 
Ram (1) and Fay} Dhali v. Aftabuddin, (2) which rest upon an 
(1) (1898) 2 C. W. N. 755. (3) (1888) I. L. R. 17 Calc. 196. 
(2) (1902) 6. C. W. N. 575. (4) (1890) I. L. R. 20 Calc. 101 
(5) (1897) I. L. R. 24 Calc. 440., 
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application of precisely the same doctrine of estoppel. It further 
seems.to us that this application of the doctrine of estoppel leads 
to an obvious difficulty ; the plaintiff seeks to recover possession upon 
the footing that the defendantis a trespasser and contends that the 
defendant is estopped by reason of his previous denial of ‘the plain- 
tiff's title from setting up his tenancy; but in order to succeed, it 
is not enough for the plaintiff to establish his title; he must also 
prove that his claim is not barred by limitation and the only manner 
in which he proves his possession when, as in the present case, the 
defendant came into occupation more than twelve years before suit, 
is by receipt of rent from him as tenant. within twelve years of the 
commencement of the action ; although, therefore, the plaintiff may 
assert that the defendant is debarred by the doctrine of estoppel 
from setting up his tenancy, yet he himself is driven to rely upon 
that tenancy to take his case out of the Statute of Limitation ; once 
therefore, the plaintiff alleges and establishes the tenancy, the Court 
must adjudicate whether such tenancy has been validly terminated 
at the date of the suit. We are, therefore, necessarily brought 
back to the question decided in the case of Debiruddi v. 
Abdur Rahim (1) and Dhora v. Ram 7 ewan (2) namely, whether 
the tenancy has been forfeited by reason of the denial of the 
title of the landlord. A recourse to the doctrine of estoppel, 


therefore; affords no solution of, and furnishes no escape 


from, the’ question raised and decided in these two cases. We see 
no reason to dissent from the view adopted in these two decisions, 
which exclude the applicalion of the rule of forfeiture to agricultural 
tenancies governed by the Bengal Tenancy Act; but, we may point 
out that in a somewhat similar case, Ven&aji v. Lakshman (3), which 
arose upon the construction of section 84 of the Bombay Land 
Revenue Code, the learned Judges of the Bombay High Court held 
that the landlord's right of forfeiture arising from the denial of his 
title is a right which the law implies in all cases from the relation- 
ship of landlord and tenant, and as there was no express provision 
excluding the right of forfeiture, the landlord was entitled to-treat the 
tenancy as determined by reason of disclaimer of his title. The 
third point taken on behalf of the appellant must accordingly be 
answered in her favour, 


There is one other point which arises upon the judgment of 
the Court below, in which reliance is placed upon the denial con- 
tained in the written statement filed on behalf of the appellant in 


(1) (1888) I. L. R. 17 Calc. 196. (2) (1890) I. L. R. 20 Cale. ror. 
(3) (1895) I. L. R. 20 Bom. 354. 
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the present action, in support of the conclusion that the tenancy has 
been forfeited by disclaimer of the landlord's title. his is mani- 
festly erroneous. As pointed out in the case of Prannath v. Madhu 
Khulu (1), the cause of action must be based on something which 
accrued antecedent to the suit, and the denial by a defendant of 
his landlord's title in the written statement, would not entitle’ the 
plaintiff to a decree for ejectment on the ground of forfeiture in that 
suit; to the same effect are the cases of Nizamuddin v. Mamfas- 
uddin (2), Madan Mohan v. Rajab Ali (3), Vithu v. Dhondi (4), 
and Afadavan v. Athri (5); and, this is in accordance with the rule 
in England that where a disclaimer is relied on, it must appear 
to have been made before or on the day mentioned in the writ of 
ejectment as the time when the claimant was entitled to possession; 
Cole on Ejectment, p. 42, Doe v. Grubb (6), Doe v. Cawdor (7). 

The result, therefore, is that this appeal must be allowed, and the 
decree of the District Judge in so far as it entitles-the plai ntiffs to 
eject the appellant and to recover mesne profits will be discharged. 
The decree will declare the title of the plaintiffs to the land in dispute 
and their right to be in possession thereof by receipt of rent from 
the appellant ; the amount of rent recoverable must be left open for 
decision in an action for rent properly framed for the purpose. As 
the defendants have failed in their attempt to question the title of the 
plaintiffs, but have successfully resisted the ciaim for ejectment, the 
justice of the case will be met if we direct that each party should pay 
his own costs throughout the litigation, and we order accordingly. 


B. AM. Appeal allowed. 
(1) (1886) I. L. R. 13 Calc. 96. (4 (18go) I. L. R. 15 Bom. 407. 
(2) (1900) I. L. R. 28 Calc. 135. (5) (1891) I. L. R. 15 Mad. 123. 
(3) (goo) I. L. R. 28 Calc. 223. (6) (1830) 10 B. & C. 816. 


(7) (1834) 1 Cr. M & R. 398. 


Before Mr. Justice Harington and Mr. Justice Mookerjee. 
GIRWAR SINGH. 
v. 
SIRAMAN SINGH. * 
Slander—Right of suit —Witness—Privilege. 


The only person who can sue for slander isthe pefson with reference to 
whom the slander has been uttered. But a slander upon A may involve 
directly or indirectly a slander upon B and thus give the latter also a cause 
of action. A brother-cannot sue for a slander of his sister unless the slander 
upon the sister necessarily involves a slander upon the brother as well. 

* Appeal from Appellate Decree No. 1771 Of 1903 against the decree of 


bu Rajendra Kumar Bose, Addl. Subordinate Judge, Bhagulpur, dated 
Hs gos uly 1903, reversing that of Babu Dandadhari Biswas, Munsiff, 


Monghyr, dated the 28th February, 1903. 


Vot. IL] HIGH COURT. 


Per Harington ¥.—Although what a witness says in the course of his 
examination is privileged, even if irrelevant, a witness is not entitled to claim 
privilege for a slanderous statement wantonly made, which is neither an 
answer to the question addressed to him in examination or cross-examination, 
nor has any connection with the case under trial. 


Appeal by the Plaintiff. 
"Suit for damages for slander. 
The facts and arguments are fully set out in the judgments. 
Babus Jogesh Chandra Roy and Digamber Chatterjee for the 
Appelant. 

Babu Khetra Mohan Sen for the Respondent. 

C. A. V. 
The following judgments were delivered : 


Harington J.—This is an appeal by the plaintiff against the 
judgment of the Subordinate Judge dismissing with costs an action 
which he brought for slander. 


The defendant was a witness in a case before a Deputy Magis- 
trate: in the course of his cross-examination, he was asked whether 
his sister was in the employ of Tokhan Singh as cook ; instead of 
answering the question he said “the sister of Girwar Singh (the 
plaintiff) is in the keeping of a kaisth." 


On this Girwar Singh sued the defendant for slander and recovered 
a judgment for Rs. 500 damages before the Munsiff. This was 
reversed on appeal on the ground that a slander imputing unchastity 
to a woman was not actionable without proof of special damage, 
and in this case no actual damage was proved. 


The learned vakil for the appellant contends that in the mufussil 
defamatory words are actionable without proof of actua! damage. 


For the respondent itis contended that where no actual damage 
is sustained, redress must be sought through the criminal Courts, 
and that the words without actual damage are not actionable ; that 
in any case, the suit is not maintainable by the plaintiff because he 
was not slandered and lastly that the occasion on which the words 
were spoken was privileged. 


With the last contention I disagree and I do not think the cases 
laying down that words spoken in the course of an examination by a 
witness in a judicial enquiry are previleged even if they are irrele- 
vant, touch the point. In this case the words were not * spoken 
in the course of an examination in a judicial enquiry." The words 
had no sort of connection with the examination and were in no 
sense an answer to the question put to the witness while I quite 
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agree with the dictum that what a witness says in the course of the 
examination is privileged even if irrelevant, lam of opinion that no 
witness is entitled to claim privilege for a slanderous statement 
wantonly made which is neither an answer to any question addressed 
to him in examination or cross examination, nor has any connection 
at all with the case under trial. . 


In my opinion the judgment of the lower appellate Court must 
be supported on the second ground taken r. e, no action will lie 
at the suit of the plaintiff because the words are neither defamatory 
of him nor have they caused him any injury. 


The only person who can sue for defamatory words is the 
person defamed. He may be defamed directly, or the slander may 
be only indirectly defamatory of him, as for example a slander may 
be utterred of A which implies that B has committed an indictable 
offence, then of course B can sue. In the present case the words 
complained of can bear no inuendo imputing any sort of misconduct 
to the plaintiff. 

Had the words, though in the first instance defamatory to the 
plaintiff's sister, been calculated to cause actual damage to the 
plaintiff, then under the principle laid down in Rafeliffe v. Evans (1) 
they would, if they had caused the plaintiff actual damage, have 
been actionable in a suit by him. 


The learned vakil for the appellant contends that the plaintiff 
would have been entitled to institute a prosecution under section 
499 of the I. P. C. and that he is therefore entitled to sue. I do 
not agree with this proposition. 


Even if it be conceded that the plaintiff would have been entitled 
to prosecute under Sec. 499 of the I. P. Code as a person aggrieved 
under Sec. 198 Cr. P. C. it by no means follows that he is entitled 
to bring a suit. If it could be contended that when the Cr. P. C. 
gives a person the power to prosecute it ex ecessi/ate gives 
to that person a right to sue in tort, notwithstanding that the tort 
is not committed against him but agàinst some one else and he has 
suffered no sort of damage from it, then it would follow that under 
Sec. 199 a person who had the care of a married woman could get 
damages from a person who enticed her away, notwithstanding that 
she was not his wife, and he had suffered no damage and further 
such view of the effect of the Cr. P. Code would involve this 
anomaly that, as for example in this case a verdict in favour of the 
plaintiff in a civil suit, unlike a verdict in a criminal prosecution 


(1) (1892) 2 Q. B. 524. 


Vor. II.] HIGH COURT. 


being no bar to a suit by the plaintiff's sister, the defendant might 
have to pay damages at the suit of person defamed, and also to pay 
damages in suits brought by any person who though not defamed 
or injured by the slander, were entitled to institute a criminal 
prosecution under Sec. 198 of the Cr. P. C. In other words, for a 
slander against A causing damage to A, only he might have to pay 
damages to A and Band C. This would lead to injustice. But 
the learned vakil has further contended that this point was not taken 
in either of the lower Courts and therefore ought not to be entertain- 
ed here. 


It is true that the point was not taken and that as a rule we 
decline to entertain points which have not been taken in the Courts 
below. 


But that rule cannot be adhered to in the present case. We are 
asked by the appellant to set aside the judgment of the lower 
appellate Court in favour of the defendant and to enter judgment 
for the plaintiff for damages notwithstanding the fact that the plaint 
shews that he has no right of action against the defendant. ‘That is, we 
are asked to give a judgment whichon thepleadings in the case would 
be clearly wrong; that of course cannot be done notwithstanding 
that this point was not taken below, but inasmuch as the respon- 
dent did not take the point before, we decline to allow him any 
costs of this appeal 


The other question is one of some difficulty but in my view 
it is unnecessary to discuss it because in this case the words are 
not defamatory ofthe plaintiff, and therefore the question whether 
the lady could sue for slander imputing unchastity to her without 
special damage is irrelevant to any question in the case. 


Mookerjee J.—I agree with my learned brother that the decree 
made by the Subordinate Judge must be affirmed on the ground 
that the plaintiff is not entitled to maintain this action. It is well 
settled that no action can be brought except for the infringement of 
a right and the person who sustains the injury, that is whose legal 
rights are infringed is the person to bring an action for the injury 
against the wrongdoer; for no one can bring an action for an injury 
which is not an injury to himself, (Dicey on Parties, Rules 78 and 
79). It follows therefore that A can never sue X merely for an in- 
jury done to B by X, though language is sometimes used as if there 
are exceptions to this rule, for instance, actions are spoken of as 
brought by masters for injuries to servants, or by parents for wrongs 
to their children. It will be found, however, that in all such cases 
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where À is described as suing X for injuries to B the real foundation 
of the action is an invasion of some right of his own though it may 
happen that the injury to A is the result of or closely connected 
with a wrong done to B. If we apply these principles to the case. 
of slander, itis manifest that the only person who can sue for the 
slander isthe person with reference to whom the slander has heen 
uttered; but it is quite conceivable thata slander upon A may in- 
volve directly or indirectly a slander upon B and thus give the latter 
also a cause of action. Now inthe case before ‘us, the statement 
complained of, namely, that the sister of the plaintiff was in the 
keeping of a kaisth, though defamatory of his sister, cannot be said 
to be a slander upon him. If we analyse fora moment the duty, the 
breach of which gives rise to the action, it may be stated to be the 
duty which A owes to B, not to publish of B either defamation in 
its nature actionable per se, or defamation in its nature not actionable ` 
per se tothe damage of B. Itis impossible to define absolutely 
what words are defamwory anl whit are not, andin each case the 
question must be whether the words have appreciably injured the 
plaintiff's reputation. Such injury may be presumed from the 
nature of the words themselves or miy bs proved by evidence of 
their consequences. The presumption aris2; fron th» nature of the 
words themselves, if being spoken they charge the plaintiff with the 
commission of a crime, or impute to him a contagious disorder tending 
to exclude him from society, or they are spoken of the plaintiff 
in the way of his profession or trade, or disparage him in an office 
of public trust. Inthe case before us, no proof has been given of 
any injurious consequence to the plaintiff by reason of the words 
uttered in respect of his sister, and no presumption of injury clearly 
arises from the nature of the words themselves. lam therefore un- 
able to hold that the words are defamatory of the plaintiff, and if they 
are not, he is not entitled to sue in respect of them. 

The view I hava indicated is not only well foundedin principle 
but is supported by higa authority. Taus it is well established in 
England that A cannot as a rule su2 for words defamatory only of 
B, although he may have sudered loss or inconvenience therefrom. 
Indeed, when forms of pleading were rezarded as essential, it was 
held that the declaration must state that the words were spoken or 
the libel was written “ of the plaintiff.” unless the matter itself spoken 
or published, manifestly pointed out and applied tothe plaintiff, 
otherwise the count would be bad even on error; see Clement? v. 
Fisher (Y), O’ Brien v. Clement (2), and Bignell v. Bussard (3), 


(1) 1827) 7 B. & C. 459 (2) (1847) 4 D. & N. 563. 
(3) (1858) 3 H. & N. 217. 
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though Cook v.. Ward (1), shows that the stringency of the form 
might sometimes be relaxed. But as I have stated before, words 
defamatory of A may in some cases be also indirectly defamatory 
of B and thus give the latter a cause of action; as illustrations of 
this we have, Vicars v. Worth (2), and Hodgkins v. Corbet (3), 
where it was held that when a married man was called a cuckold in 
the City of London, his wife could sue, for, it was tantamount to 
calling her a whore ; similarly in Huckle v. Reynolds (4), where the 
wife of the plaintiff was addressed by the defendant, “ your house 
is no better than a bawdy-house ", the plaintiff was allowed to 
maintain the action, because if in fact his wife did keep such a 
house, he himself could be indicted for it. It is obvious that the 
case before us does not fall within this latter class of authorities. 
The same rule has been adopted in the American Courts, see 
Hilliard on Torts, 4th Edition, Vol. I. p. 315, where it is stated 
upon the authority of Marvey v. Cofin (5), and Songhead v. 
Bartholomew (6), that the general rule is that in an action for slander, 
the words must have been spoken of the plaintiff and the Courts 
will not allow two persons to litigate in a suit for a libel which 
consists in an attack upon the chastity of a third person not a party 
to the suit. I may observe that it is pointed out by Starkie in his 
Commentary on the Law of Slander and Libel (Folkard on Slander 
and Libel, 6th Edition, p. rg), that by the Roman law, a party was 
not only entitled to sustain an action for contumelious words spoken 
concerning himself, but also in respect of those spoken of others 
of his family, if they tended collaterally to subject him to degrada- 
tion and contempt; thus a father was entitled to recover in respect 
of a contumelious injury offered to his wife, children or domestics, 
provided the offender knew the relationship of the party so offended: 
The indefiniteness however which pervades this branch of the 
Roman law has not been introduced into the Law of England, 
under which contumely is not a ground of action, and substantially 
the same principle has been. recognised in our Courts. 


The question now before us has been considered by the 
Courts of this country in more than one case. In JSwubaiyar v. 
Kristnaiyar (7), it was held by the High Court of Madras, that a 
brother cannot sue for a slander of his sister. The same view was 
followed in Brahmanna v. Ramkrishnama (8) where the learned 
Judges held that a suit was not maintainable by the plaintiff for 

(1) (1830) 4 Moore & Payne, go. (5) (1841) 5. Blackford. (Indiana) 566. 

(2) (1722) 1. Str. 471. 0832) Wright (Ohio). go. 


(3) (1723) 1. Str. 545. (7) 0878) I. L. R..1 Mad. 383 
(4) (.859) 7. C. B. N 5.. 14 (8) 0894) I. L. R. 18 Mad. 25o. 
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damages for defamation where the words complained of were spoken 
by the defendant to the effect that the plaintiff's wife had committed 
adultery ; it was pointed outthat a contrary view would lead to the 
position that a slanderer might be liable to as many actions as there 
are relations of the person defamed. A similar view has been ad- 
opted by the High Court of Allahabad. See Oodai v. Bhowanee (I), 
and Daya v. Param Sukh (2) in which latter case Edge C. J. 
observed that an action for damages is a purely personal action 
which can be maintained only by or on behalf of the person 


- defamed. The High Court of Bombay has adopted the same 


rule see Luckumsey v. Hurbun Nursey (3), where it was held 
thata suit brought by the heir and nearest relation of a deceased 
person for defamatory words spoken of the dead man but 
alleged to have caused damage to the plaintiff as a member 
of the same family, was not maintainable. The cases of Basumati 
v. Budram (4) and Thakurdas v. Adhar Chandra (5) are not 
opposed to this view and are clearly distinguishable, as they were 
both cases under the Indian Penal Code. In the first case the ques- 
tion that we have to determine, was not raised. The second case | 
turned upon the construction of Sec. 198 of the Criminal Procedure 
Code and it was held that where imputations are made against the 
character of a Hindu lady, a widow, residing in the house and under 
the charge of her brother, the brother under the circumstatances and 
the conditions of life of the people in this part of India, is a 
person aggrieved within the meaning of Sec. 198 Cr. P. C. 
and that it is consequently competent to a Court to take 
cognisance of the offence of defamation upon his complaint. In 
my opinion the rule that a suit for damages for defamation can 
only be brought by the person actually defamed is applicable to 
this case and the contrary view urged by the appellant is supported 
by neither principle nor authority. The appeal consequently fails 
aud must be dismissed. 


B. M. " Appeal dismissed. 
(1) (1866) 1 Agra H.C. Rep. 264. (3) (1881) LL. R. 5 Bom. 58o. 
(2) (888) I. L. R. 11 All. 104. (4) (1894) I. L. R. 22 Calc. 46. 


(5) (1904) I. L. R. 32 Calc. 425. 


VoL. IL] HIGH COURT. 


Before Sir Francis William Maclean, K. C. I. E., Chief Justice 
and Mr. Yusfice Pratt. 


ANSAR ALI JEMADAR AND OTHERS 
v. 
n C. E. GREY AND OTHERS. * 
Service tenure—E]jecimsnt—Nolice—Service, refusal to perform—Bengal 
Tenancy Act (VIII of 1885), Secs. 155, 16t—Practice——Remand—New point. 


The tenant of a service tenure, who refuses to perform his services, is 
liable to be ejected even without a notice to quit. 


Hurrogobind v. Ramrutno (1) Radha Pershad v. Budhu Dashad (2), and 
Sreesh Chunder v. Madhub Mochee (3) followed. 

It is an incident of a service tenure that the holder thereof is liable to 
ejectment upon refusal to .perform service; as this incident would be mate- 
railly affected, and practically destroyed, if the provisions of Sec. 155 of the 
Bengal Tenancy Act relating to relief against forfeiture were made applicable, 
service tenures must be held to be excepted from the operation of Sec. 155 
by virtue of Sec. 181 of the Act. 

Makbul Hossain v. Ameer Sheikh (4) applied. 


When a case has been remanded by an appellate Court, in an appeal 
against the decision given after the remand, fresh points which might and 
ought to have been urged before the remand, cannot be allowed to be taken. 


Appeal by the Defendants under Sec. 15 of the Letters 
Patent. 


Suit for ejectment from a service tenure. 
The Court of first instance made a decree in favor of the plain- 


tiffs which was reversed on appeal by the Subordinate Judge. 


The plaintiffs appealed to the High Court. The appeal came on 
for hearing before Mookerjee J. 


Babus Aukhoy Kumar Banerjee and Provas Chandra Afitter for 
the Appellant. 


Babu Gobinda Chandra Das for the Respondents. 


Ay, 


The following judgment which fully sets out the material facts 
and argumrents was delivered by 
* Letters Patent Appeal No. 33 of 1905 in Appeal from Appellate Decree 


No. 2437 of 1902, against the decision of the Hon'ble Mr. Justice Mookerjee, 
dated the 13th February, 1905. 


(1) (1858) I. L. R. 4 Calc. 67. (3) (1857) S. D. A. 1772. 
(2) (1895) I. L. R. 22 Calc. 938. (4) (857) 1. L. R. 25 Calc. 141. 
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Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in an action for ejectment instituted by them on the Ist April r897. 
The plaintiffs alleged that the zemindary of Ganga Mandal was 
vested in them, in the first plaintiff asa Receiver appointed by the 
High Court and in the second plaintiff as lessee under him. They 
further alleged that the father of the defendants and after his death, 
the defendants themselves held possession within the zemindari, of 
a service tenure on condition of discharging their duties as jemadars ; 
that from October 189r, they refused to perform service and though 
repeatedly asked, have persisted in their refusal; that on the 29th 
December 1895, the plaintiffs served notice upon the defendants to 
quit the land within a month; that the defendants have neither 
vacated the land, nor performed the services ; and that consequently 
they were liable to be ejected. The defendants in their written 
statement denied service of notice to quit, contended that it was 
void, because, premature, insufficient and illegal, and on the merits 
alleged that the lands in suit did not constitute a service tenure, that 
neither the defen.ants themselves nor their father had ever per- 
formed any services, and that they held the lands as their ancestral 
occupancy holding. They further submitted that neither the Receiver 
nor the lessee under him, was competent to maintain the suit. ‘The 
Court of first instance found that the Receiver could maintain the 
suit, that the notice to quit was duly served drid that there was 
no substance in the only ground upon which the validity 
of the notice was challenged, namely, that the notice -had been 
signed not by the Receiver himself but by his authorized agent. 
Upon the merits, the Court of first instance found that the 
lands were not the ancestral occupancy holding of the defend- 
ants, but were a service tenure held by the defendants and 
their father for the performance of duties asa Yemadar; it also 
found that the defendants had refused to perform the services, as 
alleged by the plaintiffs. In this view of the matter the learned 
Munsiff made a decree for ejectment against the defendants. Upon 
appeal preferred by the defendants, the learned Subordinate Judge 
dismissed the suit on the ground that the plaintiffs were not compe- 
tent to maintain it. The plaintiffs then appealed to this Court, and 
on the 12th July 19or, Hill and Taylor JJ. set aside the judgment 
and decree of the Subordinate Judge on the ground that the 
Receiver had authority to institute the suit and remanded the case 
for trial on the merits. The learned Subordinate Judge who heard 
the appeal after remand, has held that the service of notice alleged 
by' the plaintiffs has been proved, that the notice was not invalid 


VObe IL] HIGH COURT. 


because it had been signed by the agent of the Receiver, and that 
the lands in question formed a service tenure held by the defendants 
upon condition of performance of service as Jemadars. The learned 
Subordinate Tudge having found all the facts in favour of the plain- 
tiffs and: decided the pleas in bar in their favour, has however 
dismissed the suit upon an entirely new ground never suggested at 
any previous stage of the suit, namely, that the suit cannot be enter- 
tained inasmuch as the plaintiffs had not complied with the 
provisions of Sec. 155 of the Bengal Tenancy Act. Against this 
decree of dismissal, the plaintiffs, have appealed to this Court and 
the learned vakil, who has appeared on their behalf, has assailed the 
decision of the Court below on two grounds, namely, first that the 
defendants ought not to have been allowed to defeat the suit upon a 
novel ground taken for the first time after the case had been re- 
manded by this Court, and secondly, that Sec. 155 of the B. T. Act 
has no application to service tenures by reason of the provisions of 
Sec. 181 of that Act. I am of opinion that these objections are well 
founded and ought to prevail. 

As regards the first point taken before me, it is manifest from 
the proceedings in the suit that the ground upon which it has now 
been dismissed was never suggested at any stage before the hearing 
after remand by this Court. Probably the language of the third issue 
may be comprehensive enough to include it, but it is quite 
clear that it was not intended to cover this objecion. If there 
is any substance in it, il goes to the very root of the matter 
and it ought to have been urged either in the Court of first instance 
or at the first hearing before the Subordinate Judge, or in any event 
when the plaintiffs asked for and obtained a remand from this 
Court. I must hold therefore that the plaintiffs ought not to have 
been allowed to take this point when the case came on for hearing 
before the Subordinate Judge after remand. 1 need not however 
deal at greater length with this point, inasmuch as the plaintiffs 
are entitled to succeed on the second ground taken before me. 


As regards the second point, Sec. 181 of the Bengal Tenancy Act, 
so far as it applies to the facts of the present case, provides that 
nothing in that Act, shall affect any incident of a service tenure. It 
has been found by the Court below that though the original 
grant or the conditions on which it was made, has not been 
proved, it has been established by the evidence that the defendants 
and their father served as jemadar in the plaintiff's cu/chery and 
enjoyed the lands in consideration of their service. Now as 
pointed out by Sir Richard Garth C. J. in Hurrogobind Raha v. 
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Ramruino Dey (1), a distinct refusal by a tenant to perform services 
incidental to his holding renders him liable to ejectment, on the 
principle that inasmuch as the tenant holds the land by the per- 
formance of services, as soon as he distinctly refuses to perform 
such services, the consideration for his being allowed to continue 
in possession wholly fails. The same view appears to have been 
taken in the case of Radha Pershad v. Budhu Dashad (2) where the 
learned Judges after pointing out the distinction between a grant for 
services of a public nature and one for services, private or personal 
to the grantor, go on to observe that in the former case 
the zemindar is not entitled to resume, while in the latter case he may 
do so, when the services are not required or when the grantee refuses 
to perform the services. The circumstances under which a zemin- 
dar may be entitled to resume service lands, when the service is no 
longer required need not be examined by me, as in the present case 
the zemindar does not allege that he does not require the services, but 
it is the tenant who refuses to perform them. Under such circum- 
stances, according to the case to which I have just referred, the 
tenant would be liable to be ejected even without a notice to quit. 
This view is also supported by the decision of a Full Bench of the 
Sudder Court in the case of Sreesh Chunder Rae v. Madhab 
Mochee (3), in which it was pointed out that where the defendant 
held land for the performance of certain services, he was not en- 
titled to continue in possession when he failed to perform the services 
and that it was competent to the grantor, on the service thus ceasing, 
to resume and take possession of the land without reference to the 
Court at all. Substantially the same view has been taken in the 
case of Mokbul Hossain v. Ameer Sheikh (4) where it was held that 
under Sec. 181 of the Bengal Tenancy Act, service tenures are ex- 
cepted from the operation of Sec. 89, which provides that no tenant 
shall be ejected from his tenure except in execution of a decree. I 
must hold therefore that it is an incident of a service tenure that 
the holder thereof is liable to ejectment upon refusal to perform 
services, and this incident would be materially affected, if the pro- 
visions of Sec. r55 of the Bengal Tenancy Act, be held applicable 
to such tenures. Indeed, if Sec. 155 is applied, this particular ^in- 
cident would be practically destroyed, inasmuch as the tenant 
may escape ejectment by payment of compensation, in other words, 
the tenant may continue in possession though he may never perform 
the services. The consequence would be that the tenure would in 


(1) (1878) I. L. R. 4 Calc. 67. (3) (1857) S. D. A. 1772. 
(2) (1895) I. L. R, 22 Calc. 938. (4) (1897) 1. L. R. as Calc. 131. 
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reality cease to be a service tenure, but the tenant would continue in 
occupation. I must hold accordingly that service tenures are by 
virtue of Sec. 181 of the Bengal Tenancy Act excepted from the 
operation of Sec. 155 of that Act, and that consequently a tenant 
who has refused to perform the services incidental to his holding is 
liableto ejectment. ‘The ground, therefore, upon which the learned 
Subordinate Judge has dismissed the suit cannot be sustained. 
‘The decision of the Subordinate Judge has not been sought to be 
supported on any other ground, nor has it been suggested that any 
other points ought to be tried before the plaintiffs can obtain a 
decree for ejectment. l 


The result, therefore, is that this appeal must be allowed, the 
decree of the Subordinate Judge must be reversed and that of the 
Court of first instance restored. ‘lhe plaintiffs are entitled to their 
costs in all the Courts. 


Against this judgment the defendants respondents pre- 
ferred an appeal under Sec. r5 of the Letters Patent. 


Babu Bepin Chandra Mullick (with him Babu Gobinda Chandra 
Das} for the Appellants. 


Babu Provas Chandra Mitter for the Respondents. 
The following judgments were delivered :— 


Maclean C. J.—I do not think that the points now sought to 
be taken ought to be allowed after the case has now been pending for 
years and after a remand once made from this Court. 


On the merits I see no reason to differ from the view taken by 
Mr. Justice Mookerjee. The appeal is dismissed with costs. 


Pratt J.—I concur. 
B. M. ` Appeal dismissed. 
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PRIVY COUNCIL. 


Present: Lord Davey, Sir Andrew Scoble and Sir Arthur Wilson. 
[ON APPEAL FROM THE HicH Court at CaLCUTTA.] 
TITURAM MUKERJI AND OTHERS 


v 


COHEN AND OTHERS. 


Mines—-Minerals—Grant of surface—S ungleburi lease—Maintenance grant— 
Khor posh—Life-tenant, interest of, in mine—Injunction—Damages—Specific 
Relief Act (I of 1877), Sec. 52—Discretion. i 


X, a Zeminder granted to G a jungleburi lease in 1824 of a village. In 
1849, the representative of X made a maintenance grant of the same village 
to N. In 1895, N granted a permanent lease of his rightsto P assuming 
that he had rights to the surface as well as to the subsoil. C took later on 
in the same year, a permanent lease of the surface and the underground 
rights from the respresentatives of G and in 1896, a similar lease of the under 


ground rights only from the representative of X. P sued for declaration of his 
title to the minerals as against C : 


Held: (1) Upon a construction of the jungleburi lease of 1824 and of a 
subsequent confirmatory grant, that they related to the surface merely and 
did not carry the subjacent minerals. 


(2) The maintenance grant of 1849 in favour of N did not confer upon 
him any title to the minerals which continued in X, nor did it confer on N 
a present right to the surface which continued in G. The interest of N could 
endure only during his life and was limited to the receipt of rent reserved 
under the lease to G and such other rights, if any, incidental to the reversion 
which had been acquired. 


(3) N being neither the owner of the minerals, nor entitled to the posses- 
sion of the surface, could not ask the Court to grant, in the exercise of its 
discretion, under Sec. 52 of the Specific Relief Act an injunction to restrain 
C from working the minerals in exercise of the rights thereto acquired under 
the grant of 1896 from the representative of X and of the exclusive right 
of possession of the surface underthe grant of 1893 from the representative 
of G. 

(4) A maintenance grant is prima-facie one for the life of the grantee, 
and cannot be presumed to be more than a grant of rents and profits or to 


carry with it a right to open mines and remove minerals which are a portion 
of the soil, 


Appeal by the Plaintiff. 
Suit for declaration of title to a mine, for possession, 
damages and for injunction. 


The facts of this case are fully set out in the judgment of the 
High Court (Hill and Brett JJ.) reported in x C. L. J. 517. 


MOD IE] PRIVY COUNCIL 


The arguments advanced before the Judicial Committee are 
sufficiently set out in the judgment of their Lordships which was 
delivered by 


Sir Arthur Wilson.-— This is an appeal from a judgment and 
decree of the High Court of Calcutta, dated the 6th May rgor, af- 
firming a decree of the Subordinate Judge of Manbhum, which 
dismissed the suit with costs. The case relates to the right to the 
minerals under lands in Mouzah Golokdihi, perganah Jheriah, in 
the district of Manbhum, and to various questions in connection 
therewith. Perganah  Jheriah forms part of the estates of the 
Rajah of Jheriah. 


On the 22nd April 1824 the then Rajah of Jheriah executed a 
lease, of the kind well known in that part of India as a “jungleburi’ 
lease, in favour of Golok Mudi, the material parts of which are as 
follows :— 


“To Golok Mudi.—This deed...is executed to the following 
effect. In Mouzah Tisra,..there are jungle lands within these boun- 
daries...... and the lands within these boundaries are now settled with 
you at a rental of Rs. 12. You shall cut the jungle...and prepare the 
lands. When the landsare prepared, rents will be assessed in the 
presence of five persons, and you shall pay 10 annas on every rupee 
thereof to the Raj, and you shall get six annas for your labour. On 
these conditións the lands withinthese boundaries with the jungle 
inodo: are given to you for jote and cultivation." 


By 1835 or 1836 the time appears to have arrived for the further 
arrangement contemplated by the lease just cited, and accordingly a 
fresh instrument was entered into. When this was done two things 
had happened: first, Golok Mudi had cleared jungle and brought 
the land cleared into cultivation ; secondly, the mouzah had become 
separated from "lisra and had acquired the appellation of Golokdihi 
after the name of Golok Mudi the tenant. The material parts of the 
new document are as follows:—“To Golok Mudi of good behaviour. 
You have been holding possession of Mouzah Golokdihi...... as 
jungleburi Chuck...... you have now cleared the jungle within these 
boundaries in Mouzah Golokdihi.” (Then follow calculations of rent) 
“Rs. 47-15 are fixed as the rent". As to the effect of these docu- 
ments certain questions have from time to time been raised, and it 
may tend to simplify the treatment of this appeal if their Lordships’ 
conclusions upon those questions are stated once for all at the ear- 
liest possible stage. Their Lordships see no reason to question the 
decision of the Courts in India that the leases to Golok Mudi included 
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the whole area of Golokdihi. They also agree in thinking that 
those leases related to the surface and did not carry the subjacent 
minerals. 'The result is that Golok Mudi and his successors in title 
became by the grant entitled to the exclusive possession and use of 
the whole surface of Golokdihi, while the mineral rights remained in 
the Rajah. Their Lordships also accept the finding of the Courts in 
India that the lands in dispute in the present case lie in Golokdihi. 
The title of Golok Mudi has become vested in the defendants 
Hridoy Mudi and Gopal Mudi, and the whole group may be con- 
veniently spoken of collectively as the Mudis. 


At some date which cannot be precisely fixed, but which must 
have been before, and was probably shortly before, the 3rd June 
1849, Rajah Udit Narain Singh, who had then succeeded to the 
Jheriah estate, made a Khorposh, or maintenance grant to Nanda 
Kishore Singh, a near relative and a member of the Raj family, of 
certain villages including Golókdihi. The nature of this grant so 
far asit can be ascertained will be considered later. 


On the ist March 1893 Nanda Kishore executed a mourusi 
mokurari pottah in favour of Purna Chunder Daw by which he 
purported to convey to the latter the whole of his rights to surface 
and subsoil in Mouzah Golokdihi. 


Later in the same year, on the xxth October, the Mudis executed 
a mourusi mokurari pottah in favour of the respondent Cohen 
purporting to grant to the latter the surface and underground rights 
in Golokdihi, and in particular the right to raise coal and other 
minerals. And on the znd April 1896 Rajah Joy Mongul, now 
become the Rajah of Jheriah, granted to the same Cohen a mourusi 
mokurari pottah of.the underground rights with the power of 
cutting and raising coal. 


The effect of these several transactions as affecting the right 
of raising coal from under Golokdihi, was that Purna Chunder 
Daw acquired all that Nanda Kishore had to dispose of, while Cohen 
acquired all that the Mudis and all that the Rajah could convey. 


Cohen proceeded to raise coal under Golokdihi, and Purna 
Chandra Daw (who is now represented bythe appellants as his 
executors) instituted the present suit in the Court of the Subordi- 
nate Judge of Manbhum. He sued as defendants the Mudis and 
Cohen, and joined his own lessor Nanda Kishore as pro forma 
defendant. The Great Eastern Coal Company as assignees of 
Cohen were afterwards added as defendants, and later still, for the 
purposes of this appeal, the liquidators of the last mentioned 
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Company were made parties. The plaint alleged that Nanda Civil 
Kishore had been absolute owner and in pessessicn of the land in 1905 
dispute, including the minerals, under his Khorposh grant. It "Eccc oe 
' Tituram Mukerji 
was also alleged that Nanda Kishore had acquired a like title by ài: 
Cohen. 


long adverse possession. And the plaintiff claimed to stand in 
Nanda Kishore's place by virtue of the pottah of the rst March 1893. Sir Arthur Wilson. 
He asked for a declaration of his absolute proprietary right to the 
land and the minerals, for possession, for damages in respect of the 
value of the coal removed, for an order to restore the land to its 
original state or the cost of doing so, for a permanent injunction 
against cutting, raising, and appropriating coal, and for relief 
generally. The pro forma defendant Nanda Kishore, in his written 
statement, supported his tenant the plaintiff. The other defendants 
denied the title of Nanda Kishore to the possession of the land and 
to the minerals, and maintained the title on the other side derived 
from the Mudis and from the Rajah. The suit was dismissed by 
the first Court, and the High Court affirmed that decision. 

At the trial the inquiry was naturally directed mainly to the 
nature of Nanda Kishore’s rights. The plaintiff relied primarily 
upon a document put forward as being the deed which created the 
Khorposh grant in favour of Nanda Kishore, and which it was said 
conveyed to him absolutely and permanently the whole of the 
Rajah's rights in Golokdihi. Both Courts in India, however, have 
found that the genuineness of tbat document is not established. 
And their Lordships see no sufficient ground for dissenting from 
the finding. The case based upon adverse possession failed alto- 
. gether. Reliance was then placed upon an alleged custom, familv 
or territorial, making Khorposh grants absolute and perpetual, but 
this case is now abandoned. It remained only to say what could be 
presumed as to the nature of a Khorposh grant, the existence of 
which is not disputed, but of the terms of which there is no direct 
evidence. Both the Courts in India held that the most that could 
be assumed as to the duration of such a grant was that it was for 
the life of the grantee. They further held that such a grant, re- 
garding it as one for the life of the grantee, could not be presumed 
to be more than a grant of rents and profits, and could not be 
presumed to carry with it a right to open mines and remove 
minerals, which are a portion of the soil. In these conclusions 
their Lordships concur, and they consider, as did the Courts in 
India, that these conclusions are sufficient to dispose of the case 
so far as it turns upon any title of Nanda Kishore to the minerals. 
The claim of Nanda Kishore or of the plaintiff through him, to 








412 


Civit 





1905 


Tituram Mukerji 
v. 
Cohen 





| Sir Arthur Wilson. 





THE CALCUTTA LAW JOURNAL. [ VoL. Il. 


possession of the surface is precluded by the exclusive right of 
possession granted to the Mudis by the jungleburi leases and by 
them to Cohen. 

But on the argument before their Lordships the case for the 
appellants was placed upon another alternative ground. It was con- 
tended that assuming Nanda Kishore as Khorposhdar to have had 
and the appellants now to have no proprietary interest in the minerals 
and no rights to work them, still the latter have a sufficient 
interest in the soil of Golokdihi to entitle them to object to the 
working of minerals therein or thereunder by any person without their 
consent. And the question so raised has to be considered. 

What is asked for is an injunction restraining the raising of 
coal. In order to determine the validity of this claim it is necessary 
to realise clearly the position of the appellants claiming under 
Nanda Kishore. They have no right in the minerals, which belong 
to the Rajah or those who derive title from him. They have no 
present right to the surface ; that belongs to the Mudis or those entitled 
under them. The plaintiff, and therefore the appellants, might 
conceivably have been entitled to damages. If so, the damages 
would have been measured by the injury inflicted upon their interest 
inthe property by what has been done. But that interest endures 
only during the life of Nanda Kishore under a grantto the latter 
ofa date not later than r849. And the right is limited to the re- 
ceipt of the rents reserved under the lease to the Mudis and such 
other rights, if any, as may be incident to such a reversion as that 
which has been acquired. The plaintiff asked for damages based 
upon the view that he was entitled to possession of the surface, . 
both of which claims failed. He never asked for damages upon 


‘the only ground legally tenable. And this is natural, for there is 


no evidence of any injury to his reversion, or that his security for 
the rent, which is all he is entitled to, will be in the least degree 
impaired. 

The rightto an injunction depends in India upon Statute and 
is governed by the provisions of the Specific Relief Act (I of 
1877). Section 52 of that Act places the grant of an injunction 
in the discretion of tne Court, a discretion to be exercised of 
course as the discretion of Courts always is. Now in the present 
case there is no evidence that the respondents have done, or threaten 
to do, anything which will interfere with the enjoyment of any right 
vested in the appellants, and the invasion of their right (if any) is 
of a theoretical and trivial character which would at most give them 
a claim to nominal damages. Any injunction which could be 
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granted would inflict far more injury on the respondents than any 
advantage which the appellants could derive from it. Their Lord- 
ships are of opinion that in the exercise of a sound discretion no 
injunction should be granted. "Their Lordships will humbly advise 
His Majesty that the appeal should be dismissed. 

The appellants will pay the costs. 
M. K.X. 


Appeal dismissed. 


Present: Lord Davey, Sir Andrew Scoble and Str Arthur Wilson. 
CHAUDHRI AHMAD BAKSH. 


v. 
SETH RAGHUBAR DAYAL AND ANOTHER. 
[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or OUDH.] 


Mortgage—Redemption—Kesjudicata—Code of Civil Procedure (Act XIV 
of 1812), Secs. 13, 244—Partial redemption —Vis major. 


H executed a usufructuary mortgage in favour of M in 1851. In 1856, 
H commenced a suit for redemption in which a judgment was passed 
directing H to pay Rs. 4,000 to M and then to recover possession. H 
deposited the amount in Government Treasury which was looted by 
mutineers and M never received the sum. Subsequently H died leaving 
two sons A and B who became entitled to the equity of redemption. in 
1869, B instituted a suit for possession which was dismissed. A upon 
attaining mijority instituted the present suit for redemption and recovery 
of possession. His suit was decreed by the Subordinate Judge, but dis- 
missed on appeal by the District Judge, whose decision was affirmed on 
second appeal by the Judicial Commissioner. A then appealed to His 
Majesty in Council: 

Held: that the suit was not barred either by Sec. 13 or by Sec. 244 
C. P. C. The suit was not barred by res-judicata, because the previous suit 
was by B who was not the guardian either natural or appointed, of A, 
nor did it purport to be on behalf of A. To support the plea of 
res-judicata, it must appear from an inspection of the record that the 


person whose interest is sought to be bound, was in some way a party 
to the suit. 


The suit was also not barred by Sec. 244 C. P. C., the relief now sought 
could not have been, obtained by execution of the previous re-demption 
decree because there was no decree which the Court could execute. The 
rules made for the conduct of judicial business in ordinary course cannot be 
applied to exceptional circumstances, such as those occasioned by the 
mutiny and rebellion in Oudh. 


A mortgagor of an undivided share may redeem the entirety, if the 
mortgagee does not object and may be compelled to do so. if required by the 
mortgagee. 
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CIVIL Appeal by the Plaintiff. 
1905 Suit for redemption of a mortgage. 
Chaudhri Ahmad "The facts and arguments appear from the judgment which was 
Baksh 


delivered by 


v. 
Seth Raghubar 


Dayal Lord Davey.—This appeal is the final stage in a litigation 


which, in one form or another, has been going on since the year 

1856. Large costs have been incurred and as regards one litigant, 

not now before the Court, injustice has perhaps been done to him- 
in the course ofthe litigation, but the real question, when properly 

considered, appears to their J.ordships to be comparatively a 

simple one. 





The origin of the litigation was a usufructuary mortgage bearing 
a native date corresponding to the 16th August 185% made by one 
Husain Baksh of a Taluka comprising seven villages situate in the 
then kingdom of Oudh to one Raghubar Dayal, son of Seth Murli 
Manohar (who was the real lender), to secure Rs. 4,000 and interest 
at the rate of Rs. 3-2 per cent. per mensem equivalent to 37} per 
cent per annum. The mortgage was made redeemable at the close 
of the Fasli year, and it was provided that on being redeemed the 
mortgagee should not account for the rents and profits of the villages 
possession of which, it was stated, had been given to him. 


The annexation of Oudh by the British Government took place 
on the 13th February 1856. Shortly afterwards Husain Baksh 
commenced a suit in the Court of the Deputy Commissioner of 
Sitapur against Murli Manohar for the redemption of the mortgage, 
and a decree was made therein by the Assistant Commissioner 
against which both parties appealed. On the appeal and cross- 
appeal Mr. Christian, the Commissianer, delivered a judgment dated 
the 21st April 1857 in which he stated his opinion that the then 
plaintiff Husain Baksh should pay the principal sum viz. Rs. 4,000 
only, and ordered that the file of the case be forwarded to the 
Deputy Commissioner with a request that Husain Baksh should be 
put in possession of the entire Taluka on the 1st Asarh 1264 Fasli, 
corresponding to the 8th June 1857, provided that he deposited 
Rs. 4,000 in the Government Treasury before that date. No record 
of any decree made pursuant to this judgment is produced or is in 
existence, but it is admitted by all parties that Husain Baksh paid 
the Rs. 4,000 into the Government Treasury. He did not however 
obtain possession of the mortgaged villages. the reason no doubt 
being that Murli Manohar had given notice of an appeal from Mr. 
Christian’s judgment claiming interest as well as principal. On the 
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3rd June 857 the mutiny extended to Sitapur, and the records of 
the Court are said to have been destroyed and the Treasury was 
looted. There is some rather shadowy evidence that Husain Baksh 
during the distrubances, took forcible possession of the villages 
and was in his turn ousted by Murli Manohar. But however this 
may be, Murli Manohar was in undisturbed possession at the date of 
Lord Canning's proclamation of March 1858. He did not, on the 
restoration of order, proceed with his appeal from Mr. Christian's 
judgment, and of course never received payment of the Rs. 4,000. 
At the second summary settlement of Oudh, Murli Monohar pro- 
cured settlement of the villages in question to be made with him, 
and his Talukdari title thereto was confirmed by sanad. Husain 
Baksh in the meantime presented three petitions to the Collector's 
Courtasking that the settlement of the villages be made with him. 
The final answer to these applications was contained in a letter fiom 
the Secretary of the Chief Commissioner of Oudh to the Commissi- 
oner of Khairabad, dated the 8th January 1861, in the following 
terms :— 


“ (2). It is certain that Husain Baksh deposited Rs. 4,000 in 
the Treasury by order of Court to redeem the villages mortgaged 
to Murli Monohar, and had not the rebllion broken out, he would 
have been restored to possession ." 

“(3) But after the rebellion broke out the money was plundered 
and on re-occupation of the Province, Murli Monohar was settled 
with." - 

(4) Chaudhri Husain Baksh now seeks to redeem the mort- 
gage and recover possession on the ground of his having paid the 
4,000 rupees by order ef the Court." 


“(5) Colonel Barrow rejected his claim on the ground that he 
had plundered the Biswan Tehsil at the commencement of the 
rebellion, but the Chief Commissioner, must observe that this would 
be no sufficient reason for denying him legal redress, as his rebellion 
is pardoned by the amnesty, and no act committed by him during the 
rebellion can be charged against him in bar of justice." 

*(6) But Murli Manohar never received the 4,000 rupees redemp- 
tion money; consequently he cannot be made to surrender the village. 
If Chaudhri Husain Baksh is prepared to sue in ordinary course de 
novo for redemption of mortgage and to pay the money due to the 
mortgagee, as may be awarded by Court, supposing always his claim 
admissible under statute of limitation, his suit can be heard in the 
Court." 
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“(7) Under the rule laid down by Government he might ask for 
refund of his deposit, but this would be an indulgence, and his con- 
duct renders him undeserving of any." l 


The meaning of this order of direction is plain enough. The 
Government refused either to refund the Rs. 4,000 or to assume the 
responsibility of having received it on behalf of the mortgagee, and 
said to Husain Baksh in effect, “We cannot dispossess Murli 
Manohar in your favour, but you may bring a fresh action and pay 


‘your mortgage money over again." Whether the Ccmmissioner; 


acting in an administrative capacity, had any power to give such 
order or direction is another question which their Lordships are not 
now called upon to answer. The important point for the present 
purpose is the disclaimer by the Government of all responsibility for 


a 


the deposit. 


Acting on what he no doubt assumed to be the Com- 
missioners direction or permission, Husain Baksh, on the 
24th February 1862, commenced a fresh suit for redemption 
in the Court of the Deputy Commissioner of Sitapur. - His suit, 
however, was dismissed on the ground that the Talukdari settlement | 
could not be re-opened and the Sanad had given Murli Manohar 
a new and absolute title. And this decision was confirmed by the 
Commissioner and the Chief Commissioner on successive appeals. 


During the pendency of this suit Husain Baksh died leaving 
two sons by one wife, viz., Muhammad Baksh and Ahmad Baksh, 
the present appellant (then a minor) and a third son by another wife, 
who was otherwise provided forby his father's will and had no 


interest in the equity of redemption of the mortgaged villages. ' 


By Act No. XIII of 1866 and Act No. I of 1869 relief was given 
to mortgagors of lands which were in the possession of mortgagees 
at the time of the mutiny under certain conditions. By section 6 of 
the latter Act, it was provided that nothing in sections 3, 4 and 5, 
or in certain orders, or in any Sanad, should be deemed to bar a 
suit for redemption. It was not, and is not disputed that the heirs 
of Husain Baksh were entitled to the benefit of this enactment if 
his true position, but for the confiscation, was that of a mortgagor 
with a right of redemption. l 

On the 27th March 1869 Muhammad Baksh commenced a suit 
in the Court of the Deputy Commissioner of Sitapur against the 


representatives of Murli Manohar (who was also dead) to be put in 


possession of the 'seven villages comprised in the mortgage which 
he alleged had been redeemed by the deposit of the Rs. 4,000 in the 


) 
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Treasury under Mr. Christian’s judgment of 21st April 1857. The 
second of the issues settled for determination by the Court raised 
the questions whether the suit was a suit for redemption within the 
meaning of section 6 of Act I of 1869, and is the only issue to 
which attention need be paid. By his judgment dated the 28th 
October 1869, the Extra Assistant Commissioner decided all the 
issues in favour of the plaintiff. On the second issue he held that 
the mere deposit -of money betore the rebellion, and the unlawful 
possession of Husain Baksh during that period, could not extin- 
guish the mortgage, and that the possession of Murli Manohar 
being by virtue of the mortgage for the redemption of which the 
suit was preferred, the case was cognizable under section 6 of Act I 
of 1869. This was affirmed by the Commissioner, but on Special 
appeal to the Judicial Commissioner of Oudh it was reversed, and 
by a decree of that Court, dated the 21st. September 1870, the suit 
of Muhammad Baksh was dismissed with costs. The ground stated 
by Mr. Capper, the Judicial Commissioner, for his judgment was 
that by payment of the mortgage money into Court the mort- 
gage lien then and there ceased and determined, and there was 
nothing then left to releem. Consequently he considered himself 
forced, though with evident reluctance, to decree the appeal. "There 
was an appeal by Muhammad Baksh to the Queen in Council, 
but it was not proceeded with and was dismissed for want of 
prosecution. l 


On the 7th July 1879 the present appellant having attained his 
majority came to a partition of the general estate of Husain Baksh, 
including the claim to redeem the villages in question, with Muham- 
mad Baksh under which the appellant became entitled to a seven 
annas share. This partition was after some litigation confirmed 
by the Commissioner. On the 3rd May 1895 the appellant 
commenced the present suit against the respondents, being the 
persons in possession of the seven villages and claiming title thereto 
under Murli Manohar, for redemption of the property on payment 
of Rs. 4,000 mortgage money together with any interest the Court 
might think .proper to award. The issues settled by the Subordinate 
Judge of Sitapur (as amended) were, so far as material for the present 
appeal, as follows :— 


1. ' Whether by the following judgments the plaintiff's claim is 
barred under section 13, Code of Civil Procedure ; (a) 1st Judgment 
(in re Husain Baksh) passed before the Mutiny, i. e. Mr. Christian’s 
judgment; (4) 2nd Judgment (in re Husain Baksh) dated 12th 
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January 1862 meaning apparently the judgment of the rzth June 
1862 at p. 36 of the Record; (c) 3rd Judgment, in re Muhammad 
Baksh (meaning Mr. Capper’s judgment of 21st September 1870). 


2. Whether the plaintiff's claim is barred by limitation ? 


3. Whether the plaintiff is entitled to get his ownshare redeem- 
ed and also that of his brother Muhammad Daksh whose claim 
has already been dismissed ? 


4. Whether the plaintiff is entitled to get his seven annas share | 
redeemed ? 


7. What amount of interest the defendants are entitled to ? ” 


The Subordinate Judge held, on the first issue thatthe suit was 
not barred by section 13 of the Civil Procedure Code, on the second 
issue, that it was not barred by limitation, on the third and fourth issues, 
that the appellant was entitled to redeem seven annas share of the 
mortgaged property and on the seventh issue, that the respondents 
were entitled, in addition to the profits, to interest at one rupee per 
cent from the 13th February 1856 to the date of the institution of the 
suit. And by his decree dated the 8th August 1896 it was ordered 
that upon appellant paying to the respondents or into Court on the 
last day of April 1897 the sum of Rs. 13,078-11 the respondents 
should transfer to the appellanta seven annas share of the mortgaged 
property. This decree was reversed by the decree of the District 
Judge of Sitapur dated the 14th December 1897. The District 
Judge held that, without deciding whether Mr. Capper's judgment 
of the 21st September 1870 was res judicata against the appellant, 
the Court was bound by itas a precedent, and that in accordance 
therewith the relation of mortgagor and mortgagee was extinguished 
in 1856-1857. 


The decree of the District Judge was affirmed on Second appeal 
by the Court of the Judicial Commissioner, and it is from the decree 
of that Court, dated the gth August 1900, that the present appeal is 
brought. The judgment of the Court was delivered by Mr. Spankie, 
the Additional Judicial Commissioner. The learned Judge said that 
the real point was whether Husain Baksh having paid the money 
under Mr. Christian's decree of the 21st April 1857, and being in a 
position to obtain possession of the mortgaged property, could, ins- 
tead of seeking to do so, have brought a second suit to redeem the 
mortgage, and he held that Husain Baksh had two courses open to 
him, namely, either to apply to have the appeal (of Murli Manohar 
against Mr. Christian's decree) decided, or to apply for execution of 
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his decree, and Husain Baksh having done neither one nor the 
other, the present suit was barred by sections 13 and 244 of the Civil 
Procedure Code. 


At their Lordship's Bar two points were argued by the counsel 
for the respondent. It was contended, first, that the present appel- 
lant was barred by the decree of the 2rst September 1870 in the 
suit of Muhammad Baksh as res judicata between the parties to 
the present suit under section 13 of the Civil Procedure Code; and 
secondly, that Husain -Baksh’s proper and only course was to apply 
for execution of his decree (treating the appeal from it as abandoned 
as held by the Assistant Judicial Commissioner, or (which is the 
same point in another form) that this is not truly a suit for redemp- 
tion within the meaning of section 6 of Act I of 1869 as held by 
Mr. Capper. 


On the first point no opinion was expressed either in the Court 
of the District Judge or in the Court of the Judicial Commissioner. 
Their Lordships agree with the decision of the Subordinate Judge 
that the present suitis not barred by the decree in Muhammad 
Baksh’s suit, and with the reasons upon which that decision was 
founded. The appellant was thena minor, and Muhammad Baksh 
was not his guardian, either natural or appointed, nor did the suit 
purport to be instituted on bebalf of the minor, who was not 
in any form on the record. ‘Their Lordships were referred to 
evidence on behalf of the respondents, which was shortly ها‎ 
the following effect: (1) That Husain Baksh in his lifetime 
applied for partition of the property between Muhammad 
Baksh and the appellant in the proportion of 9 annas to 7 
annas, and appointment of Muhammad Baksh as Lambardar 
and the appellant as Pattidar: (2) That an agreement was come to 
by which the mother of both brothers and natural guardian of the 
appellant directed that Muhammad Baksh should manage the estate 
and allow the appellant 7 annas of the profits, and that Muhammad 
Baksh did in fact manage the estate and was what was called the 
head of the family; (3) that the estate was under the nominal 
management of the Court of Wards, and the officer of that Court 
was privy to the institution of the suit. But this evidence at most 
proves nothing more than an intention that the suit should be for 
the minor's benefit, and their Lordships think that such an intention 
would not support the plea of res judicata. Yo maintain that plea 
it must appear from inspection of the record that the person whose 
interest it is sought to bind was in some way a party to the suit, 
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This is not the case of a Hindoo joint family, to which other con- 
siderations would apply, and the mere fact that redemption was sought 
of the entire property proves nothing. A mortgagor of an undivided 
share may redeem the entirety, at any rate if the mortgagee does 
not object, and may be compelled to do soif required by the 
mortgagee. 


On the second point also their Lordships agree with tke Subor- 
dinate Judge. In the first place they observe that duiing the pen- 
dency of Murli Monohars appealby which he claimed interst in 
addition to the Rs. 4,000 an order could not properly have been made 
by the Court putting Husain Baksh in possession of the mortgaged 
property. He was not therefore entitled as of right to possession 
when the mutiny broke out. After the Rs. 4,000 had been lost by 
the looting of the Treasury, the Government definitely refused 
either to refund the amount to Husain Baksh, or to hold them- 
selves responsible for payment of it to the mortgagee. The Court 
could not have executed the decree by ordering a :etansfer of the 
mortgaged property to Husain Baksh by the mortgagee, without at 
the same time ordering payment to the latter of the sum paid into 
the ‘Treasury and placed under the control of the Court. But this 
by the vis major of the Mutiny, the Court was unable to do. And 
it would have been of no service to Husain Baksh to apply to have 
Murli Manohar's appeal decided for or against the appellant, the 
same difficulty would have arisen that the Court could not dispossess 
the mortgagee without payment to him of his principal money and 
any interest which might be awarded to him. There was nothing 
therefore which the Court could execute. They could not order 
Husain Baksh to pay over again ina proceeding for execution of 
the existing decree, and they could not order the mortgagee to 
retransfer the estate without receiving the amount dug to him. The | 
question whether payment into Court under Mr. Christian's decrec 
would or would not (if that were all) have extinguished the lien seems 
under the circumstances somewhat academic, and their Lordships 
observe that they have not in fact got the exact terms of the decree 
before them but only those ofthe judgment om which the decree 
would be founded. The fallacy of the respondents’ contention 
is to apply .rules made for the conduct of judicial business in 
ordinary course to exceplional circumstances such as those occa- 
sioned by the mutiny and rebellion in Oudh. As Mr. Asquith 
justly observed, the respondents' contention, when examined, is that 
their predecessor was a bare trustee of the estate grented to 
him by the sanad for the appellant's ancestor, and indeed their 
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Lordships understood Mr. De Gruyther to have argued that the 
appellant might on coming of age have sued for and recovered his 
property without further payment. Their Lordships are of opinion 
that a new decree which could only be regularly made in a fresh 
suit was in the circumstances required in order to give effect to the 
rights of the parties and do justice between them, and that Muham- 
mad  Baksh's suit ought to have succeeded, and the present 
appellant is entitled to a decree in this suit. No objection was made 
or perhaps could be made, either by the appellant or by the respon- 
dents to the terms of ‘the decree made by the Subordinate Judge. 
Their Lordships will therefore humbly advise His Majesty that the 
decrees of the District Judge, dated the r4th December 1897, and 
of the Court of the Judicial Commissioner, dated the 9th August 
1900, should both be discharged, and the decree of the Subordinate 
Judge, dated the 8th August 1896, should be restored, with this 
variation that the last day of April 1906 be substituted for the last 
day of April 1897 (being the day therein fixed for redemption) and 
that the respondents should pay to the appellant the costs of the 
appeals to the District Judge and the Court of the Judicial Com- 
missioner. The respondents will also pay the costs of this appeal. 


M. K. M. Appeal allowed. 


matre t eee 


Present: Lord Macnaghten, Sir Ford North, Sir Andrew Scoble 
aud Sir Arthur Wilson. 


HENRY LEWIS LUBECK. 


` THE RESIDENT IN MYSORE. 


[ON APPEAL FROM THE COURT OF THE RESIDENT IN Mysore.] 


Advocate —Professional miscouduct—Compromise of — sutt—Professional 
advice, duty to give—Procedure—Ewidence. 


L, an advocate of the Court of the Resident in Mysore, was suspended 
from practice upon two charges of professional misconduct in connection 
with certain litigations in which his services had been engaged. The whole 
of the records of these cases and some connected proceedings were used in 
evidence against him: 


Held: that the procedure adopted was irregular. When evidence has 
been given in one case upon the issues raised in that case, and examination- 
in-chief and cross-examination alike have been dircted to those issues, 
nothing can be more dangerous than to take that evidence and apply it in 
another case in which other issues arise ; an inference drawn from such 
evidence must be regarded with much misgiving. 
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A professional man acting for clients and taking part in connection with 
the execution of a compromise directly arising out of the matter in which 
he is employed, is bound to warn his clients, if they are acting in ignorance 
of the nature of what they are doing or under a mistake as to their rights, even 
though, heis not expressly asked by them upon the subject. When, however 
the matter is doubtful his omission to warn his clients, does not make him 
guilty of such professional misconduct as justly to call for punishment. 
There is no failure of professional duty in the omission to warn the clients 
ifthe legal adviser had not knowledge or means of knowledge which his 
clients did not possess, especially if the clients are fully aware of their legal 


position and deliberately accept the compromise to avoid family quarrels. | 


Appeal by an advocate suspended from practice. 


Proceeding for suspending an àdvocate on the ground of 
professional misconduct. 


The material facts and arguments appear from their Lordships’ 
judgment delivered by 


Sir Arthur Wilson.—The appellant in this case is an 
advocate who practised in the Court of the Resident and other 
Courts in Mysore, and he appeals against an order ofthe Resident 
dated the 19th December 1903, by which he found the appellant 
guilty upon two charges of professional misconduct and suspended 
him from practice for a period of four months. 

The transactions in connection with which the charges arose 
related to the estate of one Basappa Chetty, a resident of Bangalore, 
who died intestate and childless at Srirangam, near Trichinopoly, 
on the 3rd December 1898, leaving a considerable estate. The 
persons who were or at one time or another claimed to be, interest- 
ed in the estate of the deceased were the following: first, Muni- 
samy, a first cousin of the deceased, being his father’s brother's 
son. Secondly, a group of relations removed one degree further in 
agnate relationship with the deceased ; they were Krishnia, son of a 
deceased first cousin, and Munisubbiah, Latchima, and Rachaia, 
sons of another first cousin. Thirdly, there were a group of per- 
sons referred to as the Hosur people. Fourthly, certain persons 
who alleged that the deceased had left a will. 


The last mentioned group applied in the High Court at Madras. 


for probate of the alleged will. On the other hand, Munisamy, the 
first cousin, acting in conjunction with his nephews, the persons 
constituting the second group, and apparently also with the Hosur 
pepole, the third group, engaged the appellant to obtain Letters of 
Administration to the estate of the deceased, and to collect the 
assets, Munisamy acting as leader in the matter. Accordingly an 
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application was made in the names of Munisamy and his nephew 
Krishnia on the 16th December 1898 for Letters of administration, 
on the allegations that the deceased was a member of a joint family 
and that the petitioners and others of the second group, with the 
Hosur people, were jointly entitled to the estate. The persons who 
hag set up the will opposed the application for administration and 
it stood over to abide the result of the probate proceedings. On 
the 26th April 1899 the probate was refused on the ground that the 
alleged will was not shown to be genuine. ‘Thus the fourth group 
of claimants was disposed of, and this closed the first period in the 
conflicts as to Basappa's estate. 


The application for administration was then proceeded with, but 


the remaining claimants were no longer united. Munisamy 
applied to amend the application for administration by striking out 


| the mention of the Hosur people, denying that they had any interest. 


On the 22nd May 1899 Munisamy and Krishnia applied jointly to 
the same effect, Munisamy died on the 26th July 1899, and his 
sons Thippia and Nyathia, as his heirs, contrived to claim adminis- 
tration of the estate of Dasappa. On the rath January 1900; a 
compromise was effected with the Hosur people whereby their 
opposition was got rid of, leaving only Munisamy's sons Thippia 
and Nyathia on the one hand and their cousins, the second group 
above mentioned, as claimants to the estate. And it may be said 
at once that there never was room for doubt as to the law by which 
their respective rights were governed. If Dasappa was a member of 
a joint family, and if his property was ancestral or joint, all these 
agnates were entitled to share. If on the other hand Basappa was 
separate and his estate was self-acquired, Munisamy as the agnate 
nearest in degree, was alone entitled to succeed, and on his death 
his sons took his place. On the 29th March 1900, Letters of 
administration of the estate of Dasappa were granted to Thippia and 
Nyathia. 


Throughout these controversies the appellant acted as legal 


` adviser to all or some of the agnatic relations who have been men- 


tioned. In the course of these proceedings, too, a number of agree- 
ments were entered into amongst the parties themselves and between 
certain of the parties and the appellant. Of these agreements two 
are of essential importance for the purpose of this appeal. On the 
17th May 1899 an agreement (referred to throughout the proceed- 
ings as Exhibit (G) was entered into between Munisamy and his 
nephews, or some of them, in which it was stated that Basappa was 
the undivided agnate of the parties to the agreement and that ‘even 
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though the names of all of us are not entered in the certificate and 
the name of any one of usis entered in it we are all entitled to the 
whole of the said property." It must be observed that this agree- 
ment was entered into during Munisamy's life-time and in a period 
when the claim set up in respect of the alleged will had been dis- 
posed of, but that of the Hosur people had not, they were still ain 
opposition. On the 22nd August 1899, Munisamy being now dead, 
à second agreement (spoken as Exhibit X) was executed, to which 
the sons of Munisamy and their cousins of the second group were 
parties. It was substantially to the same effect as the previous 
agreement G, that is, it bound the parties to treat the estate of 
Basappa as one to which they were jointly entitled and to divide it 
accordingly. When this agreement was entered into, the controversy 
with the Hosur people was still going on and was in an acute 
stage. 


It may be well also to mention a third agreement (Exhibit Y) 
made on the 21st December 1899 between some of those who had 
been parties to Exhihit X, which in effect repeated its terms. This 
was very shortly before the compromise with the Hosur people. 
And, as has been already mentioned, on the 29th March following, 
the Letters of administration were issued. 


Down to this stage the sons of Munisamy and their cousins 
acted together, but when the administration had been obtained their 
harmony did not last much longer. On,the 23rd July 1g00 
Krishnia Chetty, one of the second group of claimants, brought 
a suit against a number of persons as defendants, of whom it is only 
necessary to mention the present appellant and the sons of Muni- 
samy, who had obtained the Letters of administration. The plaintiff 
in that suit claimed to be entitled to a share in the estate of Basappa 
and asked for partition, and for this purpose he relied upon his 
alleged right by inheritance, and, in the alternative, upon the agree- 
ments (Exhibits G, X and Y) or some of them. He joined 
the present appellant as a defendant on the grounds that he was a 
constructive trustee, and that he had concurred in breaches of trust. 
The defence of the present appellant was in substance that in all 
he had done he had acted only on behalf of the administrators, and 
had accounted to them. The case of the administrators was that 
the estate had devolved upon their father, Munisamy alone, and 
after his death, upon them. As to the agreements. their case was 
that they had been entered into under a mutual mistake of fact, (that 
is to say, under the belief that all the parties to those agreements. 
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were entitled to share in the estate), and that there was no consider- 
tion for them. 


The District Judge before whom the case came for hearing de- 
cided, after consideration of the evidence, that the estate of Basappa 
was not joint but separate property, to which Munisamy was the 
sole heir. But he held that by reason of certain of the agreements 
which have been mentioned the then plaintiff was entitled to share 
in the estate. He further held that the now appellant was a con- 
structive truste2 and made a decree against him on that footing. 


This judgment of the District Judge was delivered on the 7th 
july 1902; and on the roth of the same month that officer sent to 
the Resident a copy of his judgment, together with a report, (which 
was treated in India as a confidential document and not disclosed 
to the appellant), in which he commented upon the action of the 
now appellant, and recommended that proceedings should be taken 
against him on the ground of professional misconduct. The Resi- 
dent referred the matter to the Public Prosecutor, who framed 
twelve charges against the appellant. 


While these charges were pending, both the now appellant and 
the administrators appealed to the Resident against the District 
Judge’s decision of the 7th July 2902. These appeals were duly 
heard, and on the 25th July 1903 the Resident delivered judgment 
on the two appeals. As against the present appellant he set aside 
the decree of the District Judge, holding that he was not a construc- 
tive trustee. The appeal of .the administrators he dismissed. He 
azreed with the District Judge that Munisamy was the sole heir of 
Basappa but he held also that the compromises embodied in Exhibits 
G, X snd Y were valid and binding. 


On the 13th August 1903 two further charges, framed under 
instructions from the Resident, were served upon the appellant. 
These are the charges with which their Lordships have now to deal, 
and they are as follows :— 


“ 13 (1). That you being at the time the legal adviser of B.A. 
Thiphia Chetty alias Rachiah Chetty, (2) D. A. Nyathia Chetty alias 
Chikka Rachiah Chetty, (3) B.A. Krishnia Chetty, (4) B.A. Muni- 
subbiah Chetty, (5) B. A. Rachiah Chetty, (6) B. A. Lakshmiah 
Chetty, and knowing and believing at the time of the execution of 
the document marked Exhibit G, in O. S. No. 968 of r900 on the 
fle of the District Tudge, Civil and Military Station of Bangalore 
(as you on the 4th July 1903 admitted before the Honourable the 
British Resident in Mysore at the hearing of your appeal No. 6 of 
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1902) that they are worthless and valueless, did either wrongfully 
advise and induce the execution thereof by the said parties, or, when 
you should have advised them as to what their legal right and 
position would be after they had executed the said Exhibit G, did 
allow them to remain under the belief that the said document was 


legal and valid, in that you at their request attested the same 
yourself.” 


“(2) That you being the legal adviser of B.A, Thippia Chetty 
alias Rachiah Chetty and B.A. Nyathia Chetty alias Chikka 
Rachiah Chetty, and being in the discharge of your professional 
duties, as such bound to advise themas to the effect upon their 
tights to the property of the deceased Basappa Chetty of the 
execution of a document, to wit, Exhibit X in O. S. No. 968 ot 
1900, on the file of the District Judge of the Civil and Military 
Station of Bangalore, did not give them the advice they were 
entitled to expect, and did thereby allow them to execute, the said 
document, Exhibit X, which you at the time, according to your 


‘admission aforesaid knew and believed to be worthless as a legally 


binding agreement. Further, that you, by attesting the said docu- 
ment induced your clients to believe that it was legal and binding." 


On the 31st August 1903 the matter of the charges came before 
the Resident, when the Public Prosecutor applied that as the 
Judgment on appeal (the judgment already referred to) had con- 
‘siderably modified the situation, all the charges except Nos. 13 (1) 
and r3 (2) should be withdrawn; and no objection being raised, 
this was done. 


Down to this point the Resident was Sir Donald Robertson, and 
the proceedings had been before him; but at this stage, apparently 
to meet the wishes of the appellant, Sir Donald Robertson left 
the matter to be further dealt with by Mr. Bourdillon, the gentleman 
who was about to relieve him as Resident. 


The new Resident, Mr. Bourdillon, in due course proceeded to 
inquire into the two charges against the appellant, those numbered 
I3 (r) and 1I3 (2). He found those charges to be proved, and on 
the roth December 1g03 he made the order now under appeal 
suspending the appellant from practice for four months, 


Before considering the two present charges, it may be well to 
make a few preliminary observations. In the first place, it is perhaps 
hardly necessary to point out that their Lordships have nothing to 
do with the twelve original charges, which were abandoned, or with 
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any of the facts disclosed in the voluminous record except those 
bearing upon the two charges which have been sustained. 


Secondly, upon the argument of the appeal exception was 
taken to several portions of the procedure followed in this case 
in India as being illegal, or irregular, or fairly open to censure. It 
was also objected tbat much of the evidence received and acted upon 
by the Resident in investigating the charges was not properly 
admissible. 


It would have been a matter for great regret if their Lordships 
have been compelled to dispose of such a case as the present upon 
the ground of irregularity in procedure, or improper admission of 
evidence, instead of upon the merits; and their Lordships did not 
feel themselves under any such compulsion, but are, in their opinion 
able to do justice in the case without regard to the more or less 
technical questions which have been raised, upon which therefore 
they express no opinion. 


But some general considerations regarding the nature of the 
evidence adduced and the use which has been made of it must be 
taken into account. 'The evidence against the appellant consisted 
in part of certain statements made by him in the course of argument 
of the appeal in the case already mentioned. These statements 
will be mentioned later. The rest of the evidence consisted of the 
records, in the case already mentioned, and in some other proceed- 
ings, put it in their entirety. 

When evidence has been given in one case upon the issues raised 
in that case, examination-in-chief and  cross-examination alike 
having been directed to those issues, nothing can be more dangerous 
than to take that evidence and apply it in another case in: which 
other issues arise. Inferences drawn from that evidence bearing 
upon these latter issues cannot but be regarded with much misgiving. 
This consideration greatly lessens the confidence which their Lord- 
ships would otherwise have been disposed to place in the inferences 
which have been drawn from the evidence by Mr. Bourdillon. And 
this hesitation is of necessity increased when the inferences 
drawn by that officer are in some instances stronger than, or even 
inconsistent with, those drawn from the same evidence by the Judges 
who dealt with the case in which it was given. 


The charges in question relate to the two documents already 
mentioned (Exhibits G and X), and as to them certain conclusions 
of facts may be accepted. On the 17th May 1899, when Exhibit © 
was executed, the appellant was the legal adviser both of Munisamy 


427 


CIVIL 


REPE] 


1905 





Henry Lewis 
Lubeck 


T. 
The Resident in 
Mysore. 





Sir Arthur Wilson. 





428 


CIVIL 





1905 





Henry Lewis 
Lubeck 


v. 
The Resident in 
Mysore. 





Sir Arthur Wilson 





THE CALCUTTA LAW JOURNAL. | Vor. II. 


and of his nephews, employed on behalf of them all to obtain 
administration and get in the estate. Having regard to the evidence, 
and particularly to the findings of the District Judge and of Sir 
Donald Robertson, their Lordships are not prepared to hold that the 
appellant advised or had anything to do with the preparation of this 
document, but he certainly attested its execution. At the date of the 
execution of Exhibit X, the 22nd August 1899, the appellant was the 
legal adviser of the sons of Munisamy. It cannot safely be said that 
he had anything to do with preparing the document, but he signed it 
after it had been executed. With Exhibit Y which again confirmed 
the arrangement embodied in the earlier agreements, the appellant 
has not been shown to have had any connection. 
‘The origin of the two charges in question is stated by Sir Donald 
Robertson in a passage of his judgment cited by Mr. Bourdillon. ‘The : 
appellant had appealed to Sir Donald Robertson against the decree 
of the District Judge which made him liable as a constructive trustee. - 


* Mr. Lubeck at first conducted his own case before me, and 
stated that he was aware that Exhibits G and X were invalid, but 
that he signed them merely because he was asked to do $o. I find ' 
it dificult to describe in suitable language the proceedings of an 
advocate who not only allows his clients, who were, it must be. 
remembered, under an agreement to remunerate him on a very 
handsome scale, to sign what he believed to be (as he now candidly 
and almost exultantly admits) worthless documents ( G. and X. ) but 
further attests them himself. He desires, I understand, to obtain 
shelter behind the plea, that exhibit W was no longer in force gua 
the plaintiff, defendants 5 and 6, when Exhibit X was executed. But 
this argument can have no avail as regards G, dated 17th May 1899, 
at which time exhibit K was operative. Even if it be urged that 
exhibits G and X could not operate to the ultimate detriment of the 
legal rights of defendants 3 and 4 from whom he had taken a 
separate agreement (Exhibit W), he must have known that these 
documents furthered the chances of embroiling his clients in litiga- 
tion—1 hold that Mr. Lubeck, as he admits, knew perfectly well 
that legally the parties other than Munisamy had no claim outside 
the agreements, and also that the latter irrevocably committed his 
clients." 

From Sir Donald Robertson's note it would seem that the appell- 
ant gave as a reason for having thought those agreements to be void 
that they were nuda pac/a, meaning apparently without consideration. 


« Upon the basis of these admissions the present charges were framed. 


'Their Lordships agree with Sir Donald Robertson and Mr. 
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Bourdillon that the explanations given by the appellant of his action 
in connection with Exhibits G and X show a defective appreciation 
of the duties of a legal adviser. The view expressed by him seems 
to be thata professional man acting for clients, and taking part in 
connection with the execution of a compromise directly arising out 
cf the matter in which he is employed, is not bound to, warn his 
clients if they are acting in ignorance of the nature of what they are 
doing while he is in a position to inform them, or under a mistake 
as to their rights which he would correct, unless expressly asked by 
them on the subject. Their Lordships think Sir Donald Robertson 
was abundantly justified in expressing his disapproval of such a view. 
But their Lordships are called upon to deal not with views expressed 
as to professional duty, however lax, but with charges of actual mis- 
conduct. 


It is clear from the passage already cited from Sir Donald 
Robertson's judgment that he had present to his mind two perfectly 
distinct, and indeed scarcely consistent views, either of which might 
be taken of the appellants’ conduct. The first, based entirely on his 
own admission, is that he knew Exhibits G and X to be invalid, and 
allowed his clients to execute them without warning them that this 
was so. The second view, based in part upon other evidence, is 
that the appellant knew that Munisamy, and his sons after him, were 
alone entitled to Basappa's estate, and yet allowed those persons by 
the compromise to give away a part of their rights to the other parties. 

The formal charges drawn up seem to be intended to embody 
the first view only. But in the order now under appeal Mr.' Bour- 
dillon considers both views, and his condemnation of the appellant 
seems, if their Lordships rightly understand it, to be based upon 
both. Their Lordships think it right, therefore, to consider both 
these aspects of the case, but thev are perfectly distinct, and should 
be considered separately. The first aspect of the charges then is, 
that the appellant knew the two agreements G and X to be invalid 
and yet allowed his clients to execute them, But they were not 
invalid. The same judgment of Sir Donald Robertson, in which 
these charges had their origin, established their validity. In subs- 
tance, the case is this: The appellant admitted before Sir Donald 
Robertson that he thought at the time that the agreements G and X 
were invalid in law. That was a matter of opinion. The opinion he 
says he held proved to be wrong, but at least as regards the agree- 
ment G, the question was far doubtful that the District Judge thought 
one way, and Sir Donald Robertson on appeal the other. The 
question is whether, in allowing his clients.to execute the documents 
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under these circumstances, the appellant was guilty of such profes- 
sional misconduct, as justly to call for punishment. Their Lordships 
think that the charges, viewed in this aspect, have not been 
established. 


The other aspect of the case is that the appellant, knowing 
Munisamy to have been the sole heir of Basappa, allowed hime and 
his sons after him, to compromise upon the footing that other people 
had equal claims. Such a charge involves of course two things ; that 
the appellant knew the rights of the parties and that his clients did 
not know them or did not intelligently and deliberately realise them. . 


If it had been necessary for their Lordships to decide, for the 
first time, at what moment the appellant or any body else could safely 
be said to have known who succeeded by inheritance to the estate of 
Basappa, they would have thought the pointa difficult one. It depends' 
entirely upon the question of fact whether Basappa died joint or 
separate in estate. Different views were put forward from time to 
time to meet the tactical exigencies arising from the shifting phases 
of the conflict; and the question was the subject of litigation down 
to the decision of the civil case already mentioned, by tHe District 
Judge on the 7th July 1902, and by Sir Donald Robertson on appeal 
on the 25th July 1903. But Sir Donald Robertson in that judgment 
expresses a decided opinion that the actual legal rights of the parties 
were quite well known before exhibit G or Exhibit X was executed, 
Mr. Bourdillon thinks so too. And they are very probably right. 
But if so there is nothing to show that the appellant had, any 
knowledge or means of knowledge which his clients did not pos- 
sess; and nothing can be more emphatic than the findings of Sir 
Donald Robertson that Munisamy, and his sons after him, were 
fully aware of their legal position, and deliberately accepted the 
compromise to avoid family quarrels. A few passages from his 
judgment may be cited:—''The parties really wished to effect a 
compromise whatever may have been the strict legal rights." “The 
intention of Munisamy (and his sons after him) was coute que to com- 
promise, notwithstanding that his legal right to the property was 
unassailable’. “He (Munisamy) recognized, I believe, that it would 
be better to arrange matters in a friendly manner with his relations 
rather than run the risk of estranging himself from the rest of the 
family and possibly also of having to incur costly litigation; unfor- 
tunately his sons, though at first following their father’s wise 
example, eventually determined, emboldened probably by the emi- 
nent legal advice to which the Advocate-General alluded, to set up 
the exclusive claim which, apart from the family settlement and com- 
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promise effected by G, X and Y, the law would allow. I say unfor- 
tunately, because as I have already remarked the effect of litigation 
must necessarily be to squander the estate.” 


"That Munisamy was ignorant of his legal rights appears to me 
incredible." 


e[n accordance with these views Sir Donald Robertson decided, in 
the case before him, that Munisamy and his sons were not. under 
any mistake when they entered into the agreements G and X. And 
in entire consistency with this, the charges framed under the instruc- 
tions of Sir Donald Robertson were not drawn with reference to the 
aspect of the case now under consideration. In their Lordships' 
opinion the charges looked at in that light cannot be sustained. 


Their Lordships will humbly advise His Majesty that the order 


appealed against should be set aside. 
M. K. M. Appeal allowed. 


aaam‏ ست سا کا نیتوس یهت 


Before Mr. Justice Harington and Mr. Justice Mookerjee. 
BUDH SINGH DUDHURIA AND ANOTHER 


v. 
NIRADBARAN ROY AND OTHERS,“ 


Code of Civil Procedure (Act XIV of 1882), Sec. 539—Public charity— 
Furisdiction—Stranger, eviction of-—-Interest in trust, what constitutes—Str 
Samuel Romilly’s Act (Statute 52 Geo. III C. (81), scope of—Reg. II of I819, 
jurisdiction of Revenue authorities under—Resumption Proceedings, scope of— 
Kanungoe—Inam. 

It is not necessary, in order to make Sec. 539 C. P. C. applicable, that the 
existence of the trust for public: charitable or religious purposes alleged 
by the plaintiff should be admitted by the defendant. If the trust is disputed, 
the question must be decided by the Court upon the evidence, the evidence 
however, must be strong and clear that the lands have been inalienably ahd 
in perpetuity dedicated by the founder for a public charitable or religious 
purpose, ۰ ۰ 

Famaluddin v. Mujtaba Husain (1) explained. 

Doorganath v. Ram Chunder (2) followed. 

When the jurisdiction of a Court to take cognizance of a suit instituted 
before it is disputed the Court must adjudicate upon the question; mere 
denial of jurisdiction does not oust it. 1 


* Appeal from Original Decree No. 366. of 1902 against the decree of 
W. H. Vincent Esq. District Judge, Bhagalpur, dated the 10th June 1:902. 
(1) (1903) I. L. R. 25 All. 631. (2) (1876) L L., R, 2 Calc. 341. 
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Ina suit under Sec. 539 C. P. C., a decree for ejectment cannot be made 
in favour of the plaintiff against a stranger to the trust who sets up a title 
hostile thereto. 


Husent Begum v. Collector of Moradabad (1) and Kast Hassan v. Sagun 
Bal Krishna (2) followed. 


Sajedur Raja v. Gour Mohan (3) dissented from. 


A suit, the sole object of which is to eject a trespasser or to recover 
possession of trust property from the hands of a person who has acquired 
it on the basis of an improper alienation by a trustee, does not fall within 
the scope of Sec. 539 C. P. C. 


Per Mookerjee Y .—' The language, scope and object of Sir Saumel Romilly's 
Act are materially different from those of Sec. 539 C. P. C., and decisions 
upon the former Act cannot be safely relied upon in interpreting the latter. 


Sajedur v. Gour Mohan (3), Girdhari v. Ramlal (4), Sayad Hussain v, | 


Collector of Kaira (5) and Subbayya v. Krishna (6) followed. 
Rangasami v. Varadappa (7) dissented from. 


Persons claiming a title purely adverse to a trust are not proper parties 
to a auit for the execution of the trust. i ` 


v 


As the possession of an interest in the trust is an essential condition 
precedent to the maintenance of a suit under Sec. 539, C. P. C., the plaint 
ought to contain a specific statement of the grounds upon which such interest 
is claimed. 


A plaintiff, merely as the heir of the trustee against whom misconduct is 
alleged, has not such an interest in the trust as would entitle him to maintain 
an action under Sec. 539 C. P. C. The interest referred to in the section 
must bean existing one and not a mere contingency like the possibility of a 
succession. 


Mohiuddin v. Sayiduddin (8) followed. 


If the trust to be administered is one for the feeding of wayfarers and 
the poor, it does not necessarily follow that every member of the public has 
an interest in the trust. 


Reg. II of 1819 conferred upon Revenue authorities jurisdiction to 
determine whether lands ought to be exempted from assessment of Revenue 
on the ground that they constitute a valid rent-free grant; the question 
whether they had been absolutely dedicated fora public charitable purpose, 
is wholly foreign to such an enquiry. 


Narain Persad v. Roodur Narain (9), and Nimaye v. S'ogendra (10), 
applied. 


The history of the office of kanungoe examined. 


I 07} I. L. R. 20 Alk 46. s egt I. L. R. 14 Mad. 186, 
t: foe I. L. R. 24 Bom. 170 (7) (1894) I. L. R. 17 Mad. 462. 
(3) (897) I. L. R. 24 Calc. 418 (8) (1893) I. L. R. 20 Calc. 8ro. 
(4) (1899) I. L. R. 21 All. 200 (9) 0 a Hay. 490. 

(8) (1895) I. L. R. 2r Bom. 48. (10) (1874) 21 W. R. 365. 
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Appeal by the Defendants Nos. 1 and 2. Civit 
Suit under Sec. 539, C. P. C., for the removal of a trustee 1905 
from his office of a charitable endowment, for the appoint- Badh Singh 

uanuria 


ment of a new trustee, and for a declaration that the 


T7. 
mortgages effected on certain mehal by the trustee are Niradbaran Roy. 





void and that the new trustee be entitled to recover posses- 
sion thereof. 


The material facts and arguments appear from the judgment. 


Babus Ram Chandra Majumdar and Soroshi Charan Mitter 
for the Appellants. 


Mr. Sinha and Babu Charu Chander Ghose for the Respon- 
dents. Ce Ar Vs 


The following judgments were delivered :— 

Harington J.—Thisis an appeal preferred by defendants 
Nos. 1 and 2 against the judgment of the District Judge dismissing 
defendant No. 3 from his office as trustee of a charitable endow- 
ment, directing the appointment of a new trustee and declaring that 
the mortgages effected on certain mehals are void, and that the new 
trustee will be entitled to have possession of the mehals in question. 

The trustee, defendant No. 3, on the sth October 1896 executed 
a mortgage in favour of the defendants, appellants, by which he 
pledged the two mehals known as Isvani and Mehajan; sometime 
after the execution of this mortgage it came to the knowledge of 
the appellants, that in certain insolvency proceedings which had 
taken place as long ago as 1887 the mortgagor had described the 
mehals in question as debuffer property. They accordingly com- 
municated with defendant No. 3 with respect to this matter, and 
eventually he executed in their favour an efrarnama admitting that 
the property was not deóu//er. The property comprised in the mort- 
gage of 1896 formed the subject of a suit in which the appellants 
were the plaintiffs, and a decree was obtained. Mehajan was sold 
under that decree and was purchased by the decree-holders. The 
mortgage debt was not cleared by the proceeds of the sale of 
Mehajan. Whereupon the decree-holders endeavoured to proceed 
against the other property, and their attempt resulted in the institution 
of the present suit. 


This suit is brought by the four sons and the widow of the 
brother of the defendant No. 3 and they claimed the relief men- 
tioned above on the allegation that the properties were endowed for 
religious and charitable purposes. The Jfat of the Advocate General 
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was obtained before the bringing of the suit as required by section 
539 of the Code of Civil Procedure. 


The appellants contend, first, that section 539, C. P. C., does 
not apply to the present case; secondly, that there has been mis- 
joinder of parties; and lastly, that in fact the properties were not 
comprised in any endowment. . 

The first question which I proceed to consider is, has the plain- 
tiff established on the oral and documentary evidence which is pro-. 
duced that the properties in question have been inalienably dedi- 
cated to religious and charitable uses. On this point the oral 
evidence may be very shortly disposed of. [His Lordship then , 
discussed the evidence. | 

The documentary evidence extends over a considerable time and 
may be conveniently dealt with under several periods, the first being 
up to 2841, ® * *. 

This is the whole of the documentary evidence which is relied 
upon as establishing the fact of the endowment. It presents one 
curious feature, that is, that while the charity is said to have been 
created by a Mahomedan as long ago as t774 for entertaining 
travellers and way farers, it has now developed into an endowment in 
the name of a Hindu Thakur. One would have expected if the 
Nawab had granted the land in question as an endowment for charit- 
able or religious purposes, that a mu/wali would have been appoint- 
ed. There is no mention of the appointment of any ma/wali by 
the Nawab. Then it is not shown by what lawful process the 
Thakur Gopi Krishna came to be installed under a Mahomedan 
endowment. There is moreover no evidence of any Hindu dedica- 
tion of the lands in question to that Thakur. 

The earlier documents in my opinion do not indicate that the 
Nawab created an inalienable endowment. The question in the 
resumption proceedings was whether the lands were assessable with 
revenue by the Government or not. That depended on the answer 
to the question as to whether they had been granted as /a&Aeraj lands 
before the British rule and did not depend on whether they were or 
were not endowed lands. The learned counsel who appeared on 
behalf of the respondent has argued that it was necessary for those 
who affirmed that the lands were not assessable with revenue to 
establish that they were in fact. endowed lands as a reason why a 
lakheraj grant was made. But I do not agree with this argument, 
because as the learned vakil for the appellants has pointed out that 
at that time Regulation XIX of 1810 was in force, and if it had been 
satisfactorily established that the lakheraj lands formed part of a 
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public endowment the superintendence of the endowment would 
have vested in the Board of Revenue, and a Board of Commission- 
ers who would have been found to take measures that the endow- 
ment was duly appropriated for the purpose itwas destined. The 
result therefore would have been that if the ancestor of defendant 
No.,3 had produced documents showing that the land he held formed 
part of a public endowment he would have lost all beneficia! interest 
in it. I can find no reason for thinking that the land was ever repre- 
sented as tied up in an endowment until it was desired to protect the 
rents and profits of the lands from attachment in the year 1856. Itis 
true that the contention that the land was endowed land was then 
successful, and itis true that on that occasion evidence was pro- 
duced which has not been produced before us, namely the accounts of 
the dealings of the property, but at the same time as I read the 
judgment I think it was mainlv based on a misapprehension of the 
nature of the question at issue in the resumption’ proceedings and 
on the effect of the decision in these proceedings. That being so, 
I am not inclined to place any weight on the proceedings in 1856-58. 


It has been laid down by the highest Court in the realm that 
clear evidence of an endowment must be produced by those who 
are alleging that the property is inalienably tied up. In the present 
case putting the earliest documents at their highest in favour of the 
respondent.they are ambiguous. There is nothing in them stated 
in express terms that the property was tied up in a trust, and that the 
grant was only to the. grantee as trustee; while on the other hand 
there are words which may be taken to indicate that the grantor 
contemplated that the grantee should out of his abundance be 
charitable to wayfarers and travellers. The plaintiff has not shown 
that for a long series of years the property has been treated as trust 
property, or that it has never been treated by the grantee as his own. 
lt has not been shown, as it might have been, if it was a trust pro- 
perty, that separate accounts were kept of the debu/fur mehals, and 
that the income of these meha/s was always expended for the pur- 
poses of the trust. I am of opinion that the dedication has not 
been established. 

Inasmuch as I think the plaintiff's suit must be dismissed because 
it has not been proved that the defendant is trustee of a public 
charitable endowment as required by Sec. 539, it is not necessary 
to discyss in detail the other points urged by the appellants. I will 
however, deal briefly with the principal contentions. 

He contended that there was no power under Sec. 539 to re- 
move an old trustee. I do not agree; the section gives the Court 
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jurisdiction on an alleged breach of trust to appoint a new trustee 
and vest the property in him. That implies a power to remove the 
old trustee who could perform none of the duties ofa trustee when 
the property was vested in another appointed in his place. 

He contended that there was no power to evict transferees from 
the old trustee in a suitunder Sec. 539. InthisIagree. The only 


person entitled to claim the trust property at the institution of the 


suit is the old trustee: he does not claim to eject the transferees: 
the new trustee had no title to assert against the transferees until 
the decree in the suit under Sec. 539 has been made and he has 
been duly declared a trustee and the property has been vested in . 
him. 


The plaintiffs who ask to have the property vested in a new 
trustee have no title to it so as to eject transferees. 


When trust property has been vested in a new trustee he can 
sue if he thinks proper. 


But apart from these considerations 1 am of opinion that the 
suit must be dismissed as against all the defendants because the 
plaintiffs failed to prove that the property in question had been 
inalienably dedicated to public religious or charitable purposes. 


Mookerjee J.—1 agree with my learned brother that the decree 
made inthis case by the Court below under Sec. 539 of the Civil 
Procedure Code, must be reversed. 


The decision of the learned District Judge has been challenged 
on behalf of the appellants, upon four grounds, namely, first, that 
Sec. 539 C. P. C. has no application because the existence of the 
trust for public charitable or religious purposes alleged by the 
plaintiffs, is denied by the defendants; secondly, that Sec. 539 C. 
P. C. has no application where relief is claimed against a stranger 
to the trust who sets up a hostile title; 7/irgIy that the plaintiffs are 
not competent to institute this suit under Sec. 539, C. P. C., be- 
cause they have neither alleged nor proved an interest in the 
trust within the meaning of that section; and /ourthly, that Sec. 
539, C. P. C. has no application because the existence of any 
express or constructive trust created for public charitable or re- 
ligious purposes, has not been established by the evidence on the 
record. 


In support of the first contention of the appellants, namely, that 
Sec. 539, C. P. C. applies only where the trust alleged by the 
plaintiffs is admitted by the defendant, reliance is placed upon the 
decision of the Allahabad High Court in the case 5 


N 
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v. Mujtaba Husain, (1) which appears to me to be clearly dis- 
` tinguishable. It was held by the learned Judges in that case that 
Sec. 539, C. P. C. presupposes the existence of a trust for the 
administration of which it is necessary to make provision, and 
does not consequently apply to a suit in which the sole object 
of the plaintiff is to obtain a mere declaration that certain property is 


endowed property as against persons who have denied the endowed l 


character of the subject matter of the litigation. But the case is no 
authority for the proposition that the Court is ousted of the jurisdiction 
it possesses under Sec. 539 C. P. C. by the bare denial on the part 
of the defendant of the existence of the trust alleged by the plaintiffs. 
If the view urged by the appellants were well-founded, every case 
of a public charity might be excluded from the jurisdiction of 
the Court by reason of the most groundless allegation on the 
part of the defendant that there is no public trust. But, it is an 
elementary principle that when the jurisdiction of a Court to take 
cognisance of a suit instituted before it, is disputed, the Court must 
adjudicate upon the question ; as illustrations of the application of 
this doctrine, I now only refer to the cases of Hart Persad v. 0 
Behary (a), Chunler Cosmar wv. Baker Ali (3), Sashti Charan v. 
Tarak Chandra (4), Mahomed Wahiuddin v. Hakiman (5), and to 
the observations of Mr. Justice Willes in Mayor of London vw. 
Cox (6). I must hold accordingly that if ina suit instituted under 
Sec. $39, C. P. C. the defendant disputes the jurisdiction of the 
Court to make any decree under that section on the ground that 
the trust alleged by the plaintiffs does not exist, the Court is not 
ousted of its jurisdiction but must determine the question upon the 
evidence. The first point taken by the appellants, therefore, 
cannot be maintained and must be over-ruled. 


The second ground urged on behalf of the appellants is that to 
a suit under Sec. 539, C. P. C. for the execution and administra- 
tion of a trust, the alienees ofthe trust property, who have an 
interest adverse to the trust, are not proper parties, and, no 
relief. by way of ejectment or otherwise can be granted 
against them ; in support of this proposition, reliancc is placed 
upon the cases of Huseni Begam v. Collector of Moradabad 
(7) and Kast Hassan v. Sagun Balkrishna (8). It is argued 
on behalf of the respondents, on the other hand, that a suit for the 
dismissal of a trustee and for the recovery of trust property from 


(1) (1903) I. L. R. 25 All. 631. (5) (1898) I. L. R. a5 Calc. 787. 

` (a) (1862) Marsh. gg. (6) (1867) L. R. a H. L. 239 (261, 263). 
(3) (1868) 9 W. R. 598 (7) (1897) I. L. R. 20 All. 46. 
(4) (1871) 8 B. L. R. 315. (8) (1899) I. L. R. 24 Bom. 170. 
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the hands of a third party to whom the same has been improperly 
alienated, is within the scope of Sec, 539, C. P. C., and reliance is 
placed upon the decision of this Court in the case of Sajedur Raja 
v. Gour Mohun (x) Having regard to this divergence of judicial 
opinion, and after a careful examination of the arguments advanced 
on both sides, I find myself wholly unable to accept the view which 


“commended itself to the learned Judges who decided the case of 


S yedur Raja v. Gour Mohun, namely that a decree for the recovery 
of trust property from the hands of a stranger to whom it has been: 
improperly alienated, may be made in a suit instituted under Sec. 539 
C. P. C. In the fist place, it is reasonably clear that a decree for 
the removal of a trespasser, does not come within the -scope of the 
clauses (a) to (e), nor is it comprehended. I think in the general 
clause which speaks of a decree granting such further or other 
relief as the nature of the case may require. Iam inclined to hold 
that the general clause ought to be read, as indeed is suggested by its 
language, with the five preceding specific clauses; and, the nature 
of the relief which miy bs properly granted under it is of the same 
character as the reliefs which may be granted under the preceding. 
clauses. I am unable to accept the view that the five.specified 
clauses are merely illustrative and do not in reality furnish any indica- 
tion of the nature of the relief which may be granted in a suit under 
Sec. 539 C. P. C. In the second place I am unable to perceive 
upon what principle a decree for ejectment against a trespasser, may 
be made in favour of the plaintiffs in a suit under Sec. $39, C. P. C. 
Til the trustee has been removed, the trust estate is vested in him, 
and he alone is competent to institute a suit for possession ; when he 
has been removed by a decre» of Court and the estate vested in a 
new trustee, such new trustee muy be in a position to maintain an ac- 
tion in ejectment, but his cause of action manifestly arises only when 
the estate becomes vested in him. Besides the new trustee need not . 
necessarily be one of the plaintiffs, but, even if he were, that. 
would not improve his position, for it is an elementary principle that 
at the time of the institution of the suit, the plaintiff must have a 
subsisting cause of action, and he cannot take advantage of events 
that have happened subsequently, least of all, of the decree in the 


: case, to complete his cause of action and justify a decree for eject- 


ment in his favour. It is conceivable that a suit under Sec. 539, C. . 
P. C. may be instituted by the Advocate-General, and, I am unable : 
to see upon what principle he may be supposed to have, at the time 
of the institution of the suit a cause of action sufficient to support a 


(1) (1897) I. L. R. 24 Calc. 418. 
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decree in his favour for the ejectment of a person who sets up a title 
hostile to the trust. In the third place, there is weighty authority, 
that a suit, the sole object of which is to ejecta trespasser, or to 
recover possession of trust property from the hands of a person who 
has acquired it on the basis of an improper alienation by a trustee, 
does not fall within the scope of Sec, 539, C. P. C.; see Lu&shman- 
das v. Ganpatraw (1), Shri Dhundiraj v. Ganesh (2), Strinivasa v. 
Strinivasa (3), Sheoraton v. Ram Pargash (4), and Muhammad 
Abdullah v. Kallu (5). But if a suit to eject a trespasser does not fall 
within the purview of Sec. 539, C. P. C, Iam unable to hold that a 
claim for precisely the same purpose may be joined with a claim for 
administration of the trust under that section. To put the matter 
in another way, ifthe two claims, namely, one against the trustee 
and another against the trespasser, may be legitimately joined 
together under Sec. $39 C. P. C, it can only be on the ground that 
each is within the scope of the section ; and this is the necessary 
corollary to the assumption that the specific clauses ofthe section as 
also the general clause, are all distinct from, independent of and 


parallel to each other. In the fourth place, itis obvious that if 


such joinder is allowed, it will make the suit open to the charge of 
misjoinder of parties as well as causes of action, and, the trial must 
be complicated by the special defence which each defendant may 
set up. I must accordingly hold as was done in the cases of 
Huseni Begam w. Collector of Moradabad (6), and Kasi Hassan v. 
Sagun Balkrishna (7) thatin a suit under Sec. 539 C. P. C., strangers 
to the trust cannot properly be joined as parties nor can a decree for 
recovery of possession be made against them, and with all respect 
for the learned Judges who decided the case of Sajedur v. Gour 
Mohun (8) I must dissent from the contrary view which was laid 
down there in. It is unnecessary, however, to refer the question to a 
Full Bench for decision, inasmuch as the appellants are entitied 
to succeed on another ground as well. But, before I leave this 
point, Í must observe that the conclusion at which I have arrived 
is not based upon any consideration of Sir Samuel Romilly’s Act, 
(Stat. §2 Geo. III. c. ror), the language, scope and object of which 
are materially different from those of Sec. 539 C. P. C. [.Sajedur v. 
Gour Mohun (8), Girdhari v. Ram Lal (9), Husseinmian v. Collector 
of Kaira (10), Subbayya v. Krishna (11); though the contrary opinion 


(1) (1884) I. L. R. 8 Bom. 365.. 1 Nei I. L. R. 24 Bom. 170. 
(2) (1893) t 1897) I. L. R. 24 Calc. 418. 
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was maintained by Mr. Justice Shepherd in Rangasamiv. Varadappa, 
(1). I do not, therefore rest my decision upon the cases of Exp. Rees 
(2) and Exp. Brown (3) in which it was held that an adverse claim to 
lands cannot be determined under Sir Samuel Romilly's Act, or the 
case of Exp. Skinner (4) in which it was held that a lease of the charity 
property cannot be set aside by a proceeding under that Statute (see 
also, 2, Daniell's Chancery Practice, 7th edition, p. 1748, thenotes to the 
case of Zn re Halls’ Charity (5), and the decision in Jn re Manchester 
New College (6). It appears to me, however, that the general prin- 
ciple laid down by Turner L. J. in AZornuey- General. v. Corporation 
of Avon (7), overruling upon this point the case of 7a/5o/ v. Earl 
of Radnor (8), namely that persons claiming a title purely adverse to. 
a’ trust cannot be made parties to a suit for the execution of the 
trust, is well-founded on reason, and, convenient in practice. The 
result, therefore, is that the second point urged on behalf of the. 
appellants must be answered in their favour. 


The third objection taken on behalf of the appellants is 
that the plaintiffs respondents are not entitled to maintain the action 
inasmuch as they have not established that they have an interest in 
the alleged trust within the meaning of Sec. 539 C. P. C. Now, as 
the possession of an interest in the trust is an essential condition 
precedent to the maintenance of a suit under that section, the plaint 
ought to contain a specific statement of the grounds upon which: the 
plaintiffs claim an interest in the trust, and such ground, if challenged; 
should be clearly established by the evidence. This, it is nianifest 
from the record, the plaintifis in the present suit have entirely 
failed to do. Paragraph r2 of the plaint contained a general 
allegation thatthe plaintiffs were interested in the trust; this 
was denied in the written statement of the defendants appellants 
when the matter came to be heard by the learned District Judge, a 
two-fold suggestion appears to have been made on behalf of the 
plaintiffs, namely, that they were interested in the trust as heirs of 
the trustee, or that they were interested as members of the public. 
There seems to have been a further suggestion that regarding the 
trust as one for religious purposes, the plaintiffs were interested in 
the due performance of the worship of the family idols ; this posi- 


(1) (1894) I. L. R. 7 Mad. 462, 

(2) (1814) 5 Ves. and B 10; 5 D 382. 

(3) (1815) G. Cooper 295; 48 Eng. Rep. 5 

(4) (1817) 2 Mer. 453; 35 Eng. Rep. 1013. (818) Wilson Ch. 14; 37 Eng. 
Rep. 7. 

(5) (1851) 14 Beav. 115, 120. 

(6) (1853) 16 Beav. 610. 

(7) (1863) 3 DeG. J. and S. 637. 

(8) (1834) 3 Myl. & K 252 ; 40 Eng. Rep. 96. 
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tion need not be examined at any length, because, if well-founded, 
it shows that the trust was not for a public purpose within the mean- 
ing of Sec. 539, C. P C. As regards the other two suggestions, I 
must hold that the plaintiffs cannot rightly be regarded as interested 
in the trust, either as heirs of the trustee or as members of the 
publjc. As regards the first of these two alternatives, there is no 
reliable evidence to prove thatthe plaintiffs, who are the four sons 
and the brothers widow of the present trustee, are entitled to 
succeed him, either according to the directions of the founder or 
the usage of the institution. The devolution of the trust upon the 
death or detault of each trustee depends, as has been laid down re- 
peatedly by the Judicial Committee, upon the terms upon which it was 
created, or the usage of the particular institution, where no express 
trust-deed exists. Now, as has been pointed out by my learned 
brother, the trust is alleged to have been created originally by a 
Mahomedan for the feeding of way-farers and the poor, and was 
subsequently converted by one of the trustees, into an endowment 
for the maintenance of a Hindu idol. No evidence is forthcoming 
either as to the terms of the original grant, or as to the usage which 
has governed the devolution of the office of trustee. But assuming 
that the plaintiffs or some of them are entitled to succeed the present 
trustee, it does not follow that they have an interest in the trust within 
the meaning of Sec. 539 C. P, C. ; for as pointed out by the learned 
Judges of this Court in the case ef Mohiuddin v. Sayiduddin(1), the 
interest referred to in that section must be an existing one and not a 
mere contingency, and the mere possibility of succession does not 
and cannot give a right to the plaintiffs to maintain an action under 
Sec, 539. The representatives of the founder or the beneficiaries 
under the trust may be said to have an interest in the trust so as 
to entitle them to call for its administration, but I fail to see how 
a person may be said to have an interest in the trust merely because 
he is the possible successor of the present holder of the office, As 
regards the second alternative, namely, that the plaintiffs, as member 
of the public, are interested in the trust, it seems to be equally unten- 
able. If the trust be regarded in the character which, according to 
the plaintiffs themselves, has been impressed upon itin recent years, 
namely, the character of an endowment for a family idol, no member 
of the public can be said to have an interest in the trust which is in no 
sense a trust for a public purpose. If on the other hand, it be 
assumed to be a trustfor the feeding of way-farers and the poor, no 


(1) (1893) I. L. R. 20 Calc. 8ro (817) 
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explanation has been offered as to the manner in which the plaintiff 
may be supposed to have an interest in the trust. In my opinion 
therefore, the third ground upon which the appellants seek to exclude 
the case from the operation of Sec. 539 C. P. C. is well founded and 
ought to prevail. 


The fourth and last ground urged on behalf of the appellants is 
that the plaintiffs have failed to prove, by any tangible evidence, the 
existence of a trust created for public charitable or religious purposes. 
The evidence has been exhaustively discussed before us, and, upon 
a review of it, I do not feel any doubt that this ground has been 
amply established. The plaintiffs alleged in their plaint that Jagan- 
nath Roy, the founder of this family, was the Kanungo of District 
Purneah, and, after him his son Rajnath and his grandson Gopi- 
kanta successively held the office. As is well known, the Kanungoes 
were District revenue officers, who under the Mahomedan govern- 
ments, recorded all circumstances within their sphere which concern- 
ed landed property and the realization of revenue, kept registers 
of the value, tenure, extent and transfers of land, assisted in the 
measurements and survey of the -lands, reported deaths and succes- 
sions of revenue payers, and explained when required, local practices 
and public regulations ; they were paid by rent-free lands and various 
allowances and perquisites. (Wilson's Glossary p. 260). After the 
conclusion of the Permanent Settlement, the office of Kanungo was 
considered unnecessary, and, abolished throughout Bengal, Behar 
and Orissa (Harington's Bengal Regulations, vol. II. p. 145), and, it 
is alleged by the plaintiff that the office which Gopikanta held in 
Purneah was abolished about 1798, and the annual money allowance 
of Rs. 2716 was forthwith stopped. It was found, however, by the 
Revenue authority, that Gopikanta, and, after he had left home on 
a pilgrimage to the North-West Provinces, his son Jaikant continued 
in possession of large quantities of land, which were in the occupa- 
tion of Gopikant when he held the office of Kanungo, and for which 
no revenue was paid to the State ; consequently under the order of 
the Board of Revenue, proceedings were instituted on the 3rd October 
1820, under Regulation II of 1819, for the resumption of these lands, 
including the two mouzas Israin and Mohujan which are the subject 
matter of the present litigation. These resumption proceedings 
terminated on the 21st February 1825, and, the claim of the Govern- 
ment for the assessment of these villages on the ground of their being 
invalid lakheraj, was disallowed. The main foundation of the pres- 
ent claim of the plaintiffs was rested in the Court below as also here, 
upon the facts disclosed in these “resumption proceedings, and, the 
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recitals of the contents or titles of documents which were then pro- 
duced but are no longer forthcoming. The first of these Robokaries 
is that of the Collector of Purnea, dated the 20th February 1824, 
which recites the title of two previous documents upon which 
considerable stress was laid by the respondents; one of them 
was a grant by Nawab Saif Khan, to Jaganuath, in r726, of Mouzah 
Mohujan, on account of Inam, which is explained by Wilson 
(Glossary p. 217) to mean a gift by a superior to an inferior; there 
is nothing to indicate that any condition was attached to the grant, 
or that it was in any way different from the usual rent-free grant 
made as compensation for the duties of the hereditary office held 
by the Kanungo; the other document mentioned is a grant of 
Mouza Israin, in 1774, as Inam to Jagannath, and, after his death, 
continued to his son Rijnath in his capacity as Kanungo and for 
entertaining travellers and wayfarers. Some of the documents 
mentioned in this Robokari, describe the interest of the grantee as 
proprietary interest, and do not advance the case of the respondents. 
It is clear, however, that before the Collector, the only question 
which was raised was whether the lands had been granted to the holder 
of the office of Kanungo as such and consequently liable to resump- 
tion when the office was abolished, or, whether they were rent-free 
grants made in recognition of public service, and, never liable to be 
assessed with revenue; no sugzestion appears to have been made 
before the Collector that the lands had been dedicated by the gran- 
tor inalienably to a public charitable purpose. The Collector was 
satisfied that the lands had been granted as lakhiraj before the 
British Government was established, and were consequently not fit 
tu be resumed and assessed with revenue. The Board were ap- 
parently not satisfied with this report, andon the 30th August 4 
directed the Collector to make a further enquiry and to determine 
“whether the lands claimed have been in the occupation and posses- 
sion of the defendants’ ancestors simply by way of Inam and for 
the watch and ward of travellers and way-farers and for the Sada- 
bart (almsgiving), or they have been connected with and condi- 
tional on the office and service of Kanungo." Oral evidence was 
taken by the Collector, and, upon the testimony of the witnesses, 
he was satisfied that the lands claimed had been granted by way of 
Inam, Sadabart, and Kamat (or, proprietor's private lands) during the 
Mahomedan rule, and were not held conditional on the performance 
of Kanungo service. The proceedings were then laid, before the 
Board of Revenue, and on the 21st February 1825 the Board direc- 
ted. the properties to be exempted from assessment on the ground 
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nat "these villages, the Kamat lands and the lakhiraj lands in dis- 
pute, had all along been in the possession of the defendants’ ances- 
tors and of the defendants since before the British rule as Inamat 
and for defraying the expenses of Sadabart of the defendants’ ances- 
tors, without any condition and reservation as to service as Kanungo.” 
Upon this statement contained in the order of the Board of Revenue, 
the learned counsel for the respondents has based his argument that 
in 1825 it was determined that the lands in dispute had been in- 
alienably dedicated to a public charitable purpose. But two obser- 
vations obviously suggest themselves, namely, first, that the descrip- 
tions of the original grants then produced, brief though they are, 
do not furnish any sure indication of a grant for a public trust, and 
secondly, that the conclusion at which the Revenue authorities 
arrived is not based and indeed, makes no reference to these ori- 
ginal grants. I think that looking to the entire proceedings before 
the Revenue authorities, the inference is perfectly legitimate that 
the documents produced did not show either that the lands had been 
granted inalienably for a public charitable purpose, or even that 
they had been granted free from the payment of revenue; if the 
grants had shown on their very face, the purpose for which they 
were made or the conditionsto which they were subject, it would 
have been wholly unnecessary to supplement them by oral evidence 
iñ: 1825 to explain the circumstances as they stood in 1726 or 1774. 
But in ‘addition to this there were two other circumstances which 
create substantial difficulties in the way of the acceptance of the 
theory started by the plaintiffs. In the first place, the question 
whether the lands had been absolutely dedicated for a public chari- 
table purpose, was wholly foreign to the enquiry in the resumption 
proceedings, and indeed beyond the jurisdiction of the revenue 
authorities ; all that they had to investigate under Regulation II of 
181g was whether the lands ought to be exempted from the assessment 
of revenue on the ground that they constituted a valid rent-free grant, 
and in the particular instance before them, the solution depended 
upon the answer to the question, whether the lands had been granted 
conditionally upon the performance of service as Kanungo. It is 
obvious that the question whether the lands should be released from 
the payment of Government revenue would not furnish an answer to 
the question whether they had been dedicated for a public charitable 
purpose; see the observations of this Court in Narain Persad v. 
Roodur Narain (1) and Nimaye v. Fogendro (2). In the second 
place, it is quite clear from the provisions of Reg. XIX of 1810, 


(1) (1863) a Hay 490. (2) (1874) 21 W. R. 365. 


f 
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which were then in force that if the ancestor of the plaintiffs had set 
up the case they now do, namely, that the lands had been granted for 
pious and beneficial purposes, the Board of Revenue would have 
been obliged to take charge of the endowment; see the observa- 
.tions of this Court in the case of Dalrus v. Kagee Abdoor (x). This, 
perhaps, explains the reason why the witnesses who deposed before 
the Collector, described the lands as Inam, Sadabart, and kamat, 
two of which. terms, the frst and the third, would in no way 
indicate the existence of any public charitable trust. On the whole, 
these resumption proceedings of 1820-1825, furnish in my opinion, 
a very slender foundation, if any, for the case set up by the respon- 
dents. — 


Shortly TUN these resumption proceedings, Gopikant died and 
his son Jaikant in 1829, applied to have his name registered. in the 
Collectorate under Sec. 21 of Regulation VIII of 18co. The Robo- 
kari of the Collector, dated the 15th January 1830, is on the record, 
and, does not furnish the faintest indication of any dedication 
of the properties now in dispute, for any public charitable 
purpose; on the other hand, the lands are described simply 
as lakhiraj or rent-free, or Inam, and Jaikant was recorded 
as the owner of the proprietary right. ‘This seems to me to be 
absolutely inconsistent with the case now set up. Within a few 
years, Jaikant died, and was succeeded by his adopted son Ma- 
thuranath Ghose, who took the name of Srikant Roy, the validity of 
the adoption was challenged by the members of the family, but 
apparently successfully established, - and, as appears from the 
Robokari of the Collector, dated the 30th October 1838, Srikant 
also resisted without difficulty a claim on the part of the Govern: 
ments to resume Mouza Israin ; this second resumption proceeding, 
however, does not throw any additional light on the case. About 
18 years later, we find Srikant dealing with the properties in suit, 
and, granting patni leases of them, on the r4th May and-3rst August 
1856, on the footing that he was absolute proprietor. There is no 
suggestion in the documents that Srikant was a mere trustee, and 
that the leases were executed or the substantial bonuses paid there: 
on required, for the benefit of any public charity to which’ the 
lands may be supposed to have been dedicated. Two years later, 
however, when a creditor attached the rents due upon these putnis, 
Srikant came forward and preferred a claim on the ground that the 
lands: demised were wakf and the income therefrom was appro- 


(1) (1875) 23 W. R. 453. 
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priated to meet the expenses of the Sadabrata and the 
Thakurseva ; reliance was placed cn the first resumpticn proceedings 
and, account books were produced to show the appropriation of 
the income for several years. The Principal Sadar Amin, held; 
upon what must be considered to be an erroneous view of the effect 
of the resumption proceedings, that the property was wakí, and, 
released it from attachment. A similar attempt by another creditor, 


in respect of a different property was unsuccessful in 1866 upon, 


the admission ofthe decree-holder, but, that has no direct bearing 
on the case before me. This brings us to the time when Gour- 
krishna, son of’ Srikanta, came into possession of these properties, 
in respect of which his dealings have not by any means been 
consistent. Upon the death of his father, he and his brother 
applied to be registered as proprietors who had succeeded by 
right of inheritance, though the properties were described to be 
Wakf; the decrees, however, show that they were recorded as pro- 
prietors of what is described as their hereditary property ; and, this 
circumstance is significant, as under the Land Registration Act (Act 


VII of 1876 B. C., Secs. 10, 38), a trustee or manager may be re- | 


gistered as such. A few ‘years later, on the znd February 1887, 
Gourkrishna who had become considerably involved, made an 


application under Sec. 345 C. P. C. to be adjudged an insolvent, ` 


and described the properties now in suit as Debutter properties 


belonging to Thakur Gopikrishna of whom he claimed to be the . 
Sebait. The theory of a public charitable trust fcr the benefit of | 


wayfarers and the poor, dimly shadowed forth in the earlier papers, 
has completely disappeared, and properties which are supposed to 
have been inalienably dedicated to public charity by a pious Mahome- 
dan founder, has now been transformed into an endowment for the 
maintenance of a Hindu family idol. Next followed, the mortgage 
of the sth October 1896, which is the foundation of the appellant’s 
title, and, which treats the properties as secular and at the absolute 
disposal of the mortgagor; this is affirmed by the Ekrarnama of the 
16th March 1897, which was executed by the mortgagor and attested 
by his eldest son, who is the first plaintiff in this action. Lastly, 
we have two plaints, dated the 18th April rgoo and 8th February 
1901, in two suits for arrears of rent instituted on the basis of the 


two putnis of 1856, where no allegation is made of the religious or 


charitable character impressed upon the lands. The documentary 
evidence thus analysed, was sought to be supplemented in the Court 
below by some oral evidence to prove the mode of enjoyment of the 
profits of the properties in suit. The learned District Judge has not 


Vor. II.] HIGH COURT. 


attached much weight to the oral testimony, and, the learned coun- 
sel for the respondents has not relied upon it in this Court. Indeed, 
the barest examination of this evidence shows its unreliable character; 
the statements asto the manner in which the income was spent, 
are of the vaguest description; it is difficult to say that the whole 
or eyen a substantial portion ofthe income was spent for purposes 


of public charity; the account books are not produced, and, the . 


explanation given for their disappearance but the preservation of 
other documents, is entirely untrustworthy. The net income from 
the patnis, which were granted 45 years before the suit, exceeded 
two thousand rupees a year, and, it is impossible to suppose that in a 
family of some standing, account books showing the income and the 
expenditure have not been kept from year to year and carefully 
preserved. 'The absence ofthe account books, therefore, justifies 
serious doubts as to the truth of the plaintiffs' case. 

Upon a review, then, of the whole evidence oral and documentary, 
I must hold that the plaintiffs have completely failed to establish the 
existence of the alleged trust for public charitable or religious pur- 
poses, in supportof which they were bound to adduce, as pointed 
out by their Lordships of the Judicial Committee in Doorganath v. 
Ram Chunder (1) , strong and clear evidence that the lands had been 
inalienably dedicated by the founder in perpetuity for the support 
of the endowment. The conclusion seems to me to be irresistible 
that the present litigation, suggested probably by the resumption 
proceedings of 1825 and the claim case of 1858 and commenced 
under Sec. 539, C. P. C., isan ingenious and elaborate, but too 
transparent a device for saving family property and depriving the 
appellants of the just fruits of their decree. 

The result, therefore, is that this appeal must be allowed, and 
the decree of the District Judge reversed. The suit will stand 
dismissed, and, the plaintiffs must pay the appellants their costs 
both here and in the Court below. 


B. M. Appeal allowed. 
(1) (1876) I. L, R., 2 Calc. 341. 
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Before Mr. Justice Tottenham and Mr. Justice Ghost. 


RAM CHURN TEWARY AND OTHERS 
D. 


PROTAP CHANDRA DUTT JHA AND OTHERS. 

Civil Procedure Code (Act XIV of 1882), Sec. 539, Public Charity-—Interest 
—Trustee——Breach of trust—Purchaser—Limitation Act (XV of 1877), Sch, H 
Arts. 134, 144—Shebait, powers of—Decree under Sec. 539 C. P. C., scope of. 

Ina suit under Sec. 539 C. P. C., where one of the plaintiffs was the 
shebait of a public religious and charitable trust, it was competent to the Court 
to grant to the plaintiffs for the benefit of the cestui que trust, a decree 


for the cancellation of unauthorised and invalid leases of the trust property 


executed by the sAebai? and his predecessor and for recovery of posses- 
sion by the existing shedatt. 

Persons who are ex-officio concerned in the performance of the worship of 
a public idol and are entitled to maintenance from the temple funds, have 
an interest in the trust within the meaning of Sec. 539, C. P. C. and are 
competent to maintain an action und«r that section. 

Where X and Y instituted under Sec. 539, with the consent of the 
Advocate General, a suit for setting aside certain improper alienation of 


delutter property and for other reliefs making A, the then shebait, a party. 


defendant, and subsequently, A was transferred to the category of plaintiff 
under Sec. 32 C. P. C, the suit was maintainable at the instance of A 
without any fresh sanction of the Advocate-General. It was not necessary 
for A to verify the plaint. 


When a person has taken trust property from a trustee with full know- 
ledge that it is property which the alienor was not competent to deal with, 
neither the trustee nor his successor is estopped from recovering the trust 
property for the benefit of the cestui que trust. 


Fuggut Moheenee v. Sokhee Monee (1) followed. 


Where, however, there was an alleged trust which the trustees themselves 
were competent to terminate and the trustees, after having alienated the. 


property sought to recover it for their own benefit, they would be barred by - 


the doctrine of estoppel. 
S'eebun. Kristo Roy v. Takurdas Das (a) expla! ned. 


Whena person accepts a transfer of trust property with full knowledge 
that the alienation is beyond the powers of the transferor and does not believe 
that he is acquiring an absolute title, he cannot be regarded as a purchaser 
within the meaning of Art. 134 of Sch. H of the Limitation Act. 

A suit against such a transferee would be governed by Art. 144, and if it 
is brought by the successor, of the trustee who made the alienation, limita- 
tion as against him would run from the date when he succeeded to the office. 

* Appeals from Original Decrees Nos. 465 and 466 of 1885 against the 
decrees of the Addl. District Judge of Burdwan, dated the 31st March, 1885. 

(1) (1871) 10 B. L. R. 19. 


(2 Sp. App. No. 1194 of 1886 decided by Petheram C. J. and Beverley J. 
on the 1st December, 1886. 
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Radha Nath v. Gisborne (1) applied. Civit 


Lal Bahadur Singh v. Srinath Sahay (2) followed. :886 





A shebai? has no more power to deal with debutter property than has the 
manager of an infant’s estate and prima-facie, any permanent alienation Ram Churn Tewary 


made by him is bad in law and breach of trust; but where necessity is Prolap Chandra 


established, a sheóait can make such disposition or alienation as a prudent Dutt Jha 
mangger may for the benefit of the estate. 


Appeal by the Defendants. 

Suit under Sec. 539, C. P. C., to set aside certain mofarart 
settlements relating to certain dedutfer properties belonging 
to a trust created for public charitable and religious purposes. 

The facts and arguments are fully set out in the judgment. 

The Advocate-General (Mr. G. C. Paul), Mr. Y. T. Woodroffe 
and Babu Jagat Chandra Banerjee for the Appellants. 

Mr. G. H. P. Evans, Mr. W. C. Bonnerjee and Babu Dwarka 
Nath Chakravarti (Senior) and Dr. Rash Behary Ghose for the 
Respondent. 

C. A. V. 

The judgment of the Court was as follows : 


These appeals arise out of two suits instituted in the Court of 
the District Judge of Burdwan with the sanction of the Advocate- 
" General, under section 539 of the Code of Civil Procedure. The 
object of the suits is to set aside certain mokarari settlements 
relating to Mouzahs Sarukdihi Kunyepore and Bousarikdihi which 
are alleged to:be debutter property of the Idol Issur Boiddyanath 
Jeo of Deoghur, and as such to belong to a trust created for public 
charitable and religious purposes. The settlements in question 
are alleged to have been made in breach of the trust :—the first 
by a former shedaié named Issuri Nand Dutt Ojha in 1275 B. S. and 
the other by the present sAebai! named Sailajanund Ojha in 1287. 
It is prayed that the defendants in possession of the Mouzahs 
under these settlements and other leases derived from that of 1275 
be ejected and that the Mouzahs be restored to the direct possession 
of the present s4eba; Sailajanund Ojha for the benefit of the Idol. 
The original plaintiffs are persons claiming to have a direct interest 
in the trust, and the present shedai/ was originally made a defendant 
in the suits, though as against him no relief was sought. Atan 
early stage of the proceedings however, the Court, at the instance 
of the plaintiffs and with his own assent made this defendant a 
plaintiff in the suits. He subsequently took upon himself all the 


E 14 M. I. A.1. 
(2) Reg. App. No. 88 of 1885, decided by Garth C. J. and ل سنن‎ 
on the 12th September, 1884. 
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a practical conduct of the suits and the Lower Court's decrees are in 
Civil his favour as manager of the debutter excepting only that he has 
1886 been ordered to pay his own costs. 

The two suits were tried together and were disposed of in one 
judgment. And in this Court too, the two appeals preferred by 
the defendants have been heard together. 





Ram Churn Tewary 


v. 
Protap Chandra 
Dutt Jha. 


Qur judgment however must deal separately with the two cases, 
the points for decision not being all identical in both. One of the 
suits is directed against a mokarari lease granted by a former 
manager in 1275 in respect of both the mouzahs now in dispute 
and against severa] sub-leases derived from that one. 





The other suit is directed against a settlement of underground 
rights only in respect of Mouza Bousarikdihi made in 1287 by 
the present manager of the temple and now plaintiff in the suits; 
both suits were filed on the gth of April 1883. 

Before making the settlement of 1287 it appears that the manager 
Sailajanund Ojha had obtained in 1285 from the mokarari lease- 
holders of 1275 an Ekrar declaring that that lease did not cover 
the underground rights in the 2 Mouzahs and that he was still 
entitled to deal with these. 


The defendants chiefly interested in the suit are the Roys of* 
-Belrui and they are now the sole defendants in the second suit 
concerning the underground rights in Mouzah Bousarikdihi. . 


They by sub-leases under the mourasidars of 1275 hold the surface 
rights in both Mouzahs and under an amalnamah of 1287 hold the 
underground rights in Bousarikdihi directly from Sailajanund Ojha. 


They are working a coal mine in that Mouzah and the fact that 
this has proved a profitable undertaking is probably the reason why 
the suits were brought. 

Some of the points for our decision in these appeals are 
common to both cases and may shortly be stated as follows :— 

r. Are suits relating to the Mouzahs in dispute maintainable 
under section 539 of the Code of Civil Procedure or in other words 
are these Mouzahs subject to a trust created for public charitable 
or religious purposes ? 

2. Is the relief sought within the scope of section 539? 

4. Are the original plaintiffs persons having a direct interest 
in such trust, if found to exist? 

4. CanSailajanund Ojha be plaintiff in these suits, the Advocate- 
General's sanction not having been accorded to him in that behalf? 

t. Is he estopped by his conduct from maintaining these suits ? 
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6. Do the settlements in question constitute breaches of the 
trust ? 


A point for decision in appeal 465 only is, whether or not having pam Churn Tewary 


regard to the provisions of Sec. ro and Article 134 of the Schedule 
of the Limitation Act, XV of 1877, the suit is barred by limitation. 
Then in regard to each case separately, we have to determine whether 
the settlement in question, if primd-facie illegal, can yet be main- 
tained on the ground that it was warranted by necessity, to the best 
of the lessor’s belief, or by benefit Seeing therefrom to the trust 
property. 

All these points were in a very elaborate and generally careful 
judgment decided by the Lower Court in favor of the plaintiffs. 

As regards the first point above set out, our decision also must be 
in favor of the plaintiffs, and our reasons are as follows :— 

It is true that we have no direct evidence of any specific grant 
of these two Mouzahs to Baidyanath for a public religious pur- 
pose; but it has not beeu pretended that they are not part of the 
temple property or that they are on a different footing from other 
property held and managed by the Ojha of that temple. There 
is abundance of evidence both oral and documentary to show that 
they have for a long period been and are reckoned and treated by 
all concerned as the charhao debuttur of Baidyanath. The very 
lease of 1275 and amalnamah of 1287 now in question so describe 
them. So that if the temple of Baidyanath and the property 
pertaining to it constitute a trust created for public religious pur- 
. poses, then it would be impossible to hold that that character does 
not attach to these two particular Moujhas. The question therefore 
seems to us to resolve itself into this. Is the temple of Baidyanath 
a public religious endowment? 


The learned Advocate-General in opening the case for the 
appellants, did not particularly address himself to this point, but 
on the assumption ‘that there was a trust for public religious 
purposes attaching to the property in question, contended 
that the suits must fail for other reasons. But Mr. Woodroffe 
who followed him, laid great stress on this point of the case 
and sought to show that there was no foundation for these suits in 
as much as there was no trust made out for public charitable or 
religious purposes. He pressed us to hold that, upon the evidence, 
the temple of Baidyanath and such lands as pertain to it were 
granted personally to a predecessor of the present Ojha as a 
perpetual inheritance, upon condition that he and his successors 
should carry on the worship of the Idol, and pray for the welfare 
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of the donor: and without any trust for the benefit of the public. 
He called attention to the terms of the earliest sanad exhibited 
in the case, which is dated the 3oth Faleoon 1130, Exhibit 4 for 
the defendants, and to various other Perwanas and documents 
relating to the confirmation of successive Ojhas, and by which — 
while the greater share of all offerings made at the temple was 
reserved to the ruling power, the remainder was left to the disposal 
of the Ojha. Mr. Woodroffe contended further that the manner of 
dealing with the temple property by successive Ojhas was such as 
to warrant the presumption that no public trust existed. 


The judgment of the lower Court deals very fully and satisfac- 
torily with the voluminous evidence bearing on this part of the case 
and as we fully concur in the Judge’s finding on the point, it is 
unnecessary to recapitulate all that he has set out. It is quite clear 
from the whole history of the place as far as we have any record 
of it, that the shrine of Baidyanath has always been recognized and 
treated by the ruling powers, by the officers of the temple and 
by the public as an endowment for public charitable and religious 
purposes. In no sense can it be described as a private endowment 
created for the exclusive benefit of any individual. 


Though the office of Ojha or Chief Priest has always been 
mainly hereditary, that fact does not alter the public nature of the 
trust vested in him. 


The sanad of 1132 which Mr. Woodroffe would treat as a 
personal grant of the temple to Jadoonandan Ojha, was clearly not 
the original foundation of the endowment and must we think be 
held to be merely a recognition of the Ojha by the Maharajah, who 
granted the sanad. For it has been shown to us that long before 
that period the Temple existed ; and that the post of Ojha had been 
held by persons of the same family with Jadoonandan, to whom 
the office had come down by inheritance. We find that on the 


- occasion of a vacancy in the office there was sometimes a dispute 


as to who was the rightful successor and that the ruling power for 
the time .being exercised the right of appointing or con- 
firming the new Ojha. And we hold the sanad of 1132 to 
be a confirmatory grant made in accordance with this custom. 
The public character of the trust may be presumed from the action 
taken in regard to it by the public authorities as shown forth in 
many documents exhibited by both parties. We may refer espe- 
cialy to Exhibits 8, 5, 6, 32b, 32c, 325 for the defendants, and to 
B and L filed by the plaintiffs. 
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Then the fact that the temple was brought under the operation 
of Regulation XIX of 1810 leaves no doubt that it was considered 
and treated as a public endowment. 

We hold accordingly that section 539 of the Code is applicable 
to cases of alleged breach of trust by the Ojha in respect of the 
debutter property of Baidyanath. 

And as to the next point for decision, whether the relief sought 
is within the scope of section $39, we are of opinion that, this ques- 
tion must be answered in the affirmative. The main prayer is that the 
Mouzahs in question be taken from the defendants now in posses- 
sion of them, and that they be restored to the possession of the 
present Ojha on behalf of the Thakur or Idol. This relief does not 
perhaps correspond with any of the reliefs described in clauses 
(a) to (e) of Sec. 539 but the next clause empowers the Court to grant 
such other relief as the nature of the case may require. If therefore 
the granting of permanent leases at a fixed rent for ever amounts to 
a breach of trust on the part of.the Ojha we have no doubt that 
the plaintiffs suing under Sec. 539 may obtain a decree on behalf 
of the ces/u: que irusi for the cancelment of such leases and the 
recovery of possession by the existing Ojha. It cannot be that a 
suit to set aside an illegal alienation will notlie if not barred by 
limitation. On this point it is not necessary to say more. 

The next point for decision is whether the original plaintiffs are 
persons having a direct interest in the trust. Here again we agree 
with the Lower Court in holding that they are, and for the reasons 
given by the Judge. They are ex-offcio concerüed in the perfor- 
mance of the seba or worship and they are entitled to maintenance 
from the funds of the trust. . 

We think therefore that they are persons to whom the Advocate- 
General could properly, as he did, give his consent to institute the 
suits, 


The next point was raised by the learned Advocate-General in 


his opening, and he asked that the suits should be dismissed on the - 


ground that Sailajanund Ojha, originally made a defendant, could 
not be made a plaintiff without the sanction of the Advocate-General 
expressly granted to him under section 539. We are of opinion 
that this point is not one that can be successfully urged. Sec. 539 in 
effect provides that suits of the class described shall not be instituted 
unless the Advocate General is satisfied that there are prima facie 
grounds for them and that the persons seeking to institute them are 
entitled to do so but we see no reason to hold that the Court's subse- 
quent action under Sec. 32 of the Code is in any way subject to the 


CIVIL 


1886, 





Ram Churn Tewary 


T. 
Protap Chandra 
Dutt Jha 








Ram Churn Tewary 


v. 
Protap Chandra 
Dutt Jha. 





THE CALCUTTA LAW JOURNAL. [Vor. II. 


consent of the Advocate General. In the present suits the particular 

relief sought with the consent of the Advocate General are precisely 

the same whether Sailajanand Ojha be defendant or plaintiff. And 
no prejudice to the other defendant can have resulted from the fact 
that his position has been changed from that of a defendant to that 
of a plaintiff. Nor does it seem to us necessary that a defendant so 

transposed should verify the plaint. The next point to be decided 

is whether Sailajanand as a plaintiff is by his own conduct barred from 

maintaining the suits, and disentitled to the decree. made by the 

Lower Court. In appeal No. 465 it has been contended that he 
having acquiesced in the settlement made in 1275 by his predecessor 
Issurinand Ojha by accepting rent from the lessees for several years 
after his own appointment as Ojha, is estopped from now suing to set 
that settlement aside. And it is contended that in regard to appeal 
466, he is still more emphatically estopped from suing to set aside the 
settlement of 1287 made by himself. But it seems to us impossible 

to maintain that there is any estoppel in these suits. The principle 

laid down in section 115 of the Evidence Act which was relied upon 

cannot be applied to these cases, for there is no pretence that the 
lessees were ignorant in either case that the property was debu//er, 
the documents in question expressly describing it as such. Then 
again the plaintiffs were no party to the lease of 1275, so tbat they 
cannot have caused the lessee to believe either that it was the private 
property of the Ojha or that there was any necessity for the lease and 
so far as the transaction of 1287 was concerned, it is not pretended 
that there was any legal necessity whatever and it is clear that the 
defendants were in no way led to do any thing which they would not 
otherwise have done by reason of any representation of the plaintiffs, 
But even if they had been led to suppose that the Ojhas Issurinand 
and Sailajanund had been dealing with their own absolute property, 
it is difficult to see how the cesfui que frust, on whose behalf the 
present suits wére instituted, could be estopped by any misconduct 
of the trustees. It has been repeatedly held that a sebait, or trustee 
is not estopped from suing to recover for the ces/uz que irust property 
which he has himself wrongly suffered to be alienated. A strong case 
in point, and one relating to the same endowment as do the present 
suits, has been cited and used as evidence on the trial, see Exhibits 
Jr and [3 for the plaintiffs. That case is strong authority for the 
view above expressed. And the Judicial Committee of the Privy. 
Council in the case of Fuggul Afoheence Dosee v. Sokheemonee Dosee (1) 

point out that misconduct on the part of a trustee such as would 


(1) (1871) 10 B. L. R. r9. 
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render him unworthy of trust would be no reason for defeating him 
in an endeavour to protect the trust property. But since the hearing 
of these appeals was concluded, Mr. Woodroffe has invited our atten- 
tion to the subsequent decision by a Division Bench of this Court 
in Feebun Kristo Roy v. Thakur Das Das (1). 

In that decision itis somewhat broadly laid down that the sale 
of a man's property at auction “as against himself is a sale by him- 
self and it does not lie in his mouth to turn round and claim to 
get the property back even- although his position may be that of a 
trustee. If any one has a right to get it back it must be the 
cestui que trust and not the defaulting trustee." 

We do not however understand that the Court intended to lay 
this down as a rule of universal application: oras applicable to any 
such case as the present in which the interest of the ces/ui que /rust 
is expressly sought to be maintained and in which the alienations 
made were expressly of the trust property. ‘The decision cited was 
given in a case in which the Court found that the alleged trust was 
one which the trustees themselves were competent to terminate, 
and that having disposed of the trust property, they were attempting 
to set aside their own act for their own benefit; the decision therefore 
is not in conflict with the authority of the Privy Council above cited, 
or of this Court in cases similar to those now before us. 

We therefore overrule the plea of estoppel in both the appeals. 

Thus far the points we have decided are common to both cases. 
There remain to be considered the plea of limitation in respect of 
appeal 465, and the questions arising in each appeal separately, 
whether the defendants are entitled to have the settlement maintained 
on the ground of legal necessity for their creation, or of benefits 
accruing therefrom to the trust. 


We proceed then to consider tbe plea of limitation in appeal 
465. The Lower Court disposed of the question in favour of the 
plaintiffs by the remark that limitation does not apply to trust pro- 
perty referring to section ro of the Limitation Act. But the matter 
cannot be quite so. summarily decided for the provision of section 
10, excluding as it does trustees and their legal representatives or 
assigns from pleading limitation, does not apply to assigns for 
valuable consideration, and in the present case it is contended that 
the mokurari lease of 1275 was an assignment for valuable consider- 
ation, Rs. 3,100 having been paid asa bonus for it, and that accord- 
ingly, article 134 of the Schedule requires thata suit to set it aside 
m () FE EE 194 del n y by Petheram C. J. and Beverley [ . 
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be brought within 12 years from the date of the assignment. The 
present suit was not instituted within that period, and the appellants 
contend therefore that it is barred. 

The validity of this plea depends upon the construction of article 
134 read with section ro of the Limitation Act. 

Section ro runs thus :— 


“No suit against a person in whom property has become vested 
in trust for any specific purpose or against his legal representatives 
or assigns (not being assigns for valuable consideration) for the 
purpose of following in his or their hands such property, shall be 
barred by any length of time." ; 

And article 134 requires that a suit to recover possession of im- 
moveable property, conveyed in trust or mortgaged, and afterwards 
purchased from the trustee or mortgagee for a valuable considera- 
tion be instituted within r2 years from the date of purchase. 

The terms of the present Act vary from those contained in Act 
IX of 1871 by the omission of the words “in good faith " as applied 
to such purchase. "That expression occurred also in the correspond- 
ing section of Act XIV of 1859 and it has been argued. that its 
omission in the present Act entitled the defendants in this case to 
plead limitation although they were aware of the debutter character 
of the property, which ordinarily would render the sebait incompe- 
tent to alienate permanently. It appears to us that section 10 of 
the present Limitation Act must be read with and by the light of Art. 
134 of the 2nd Schedule and the question therefore arises whether 
the defendants were purchasers for valuable consideration. 

‘Jt may be assumed that a person taking a permanent lease for a 
valuable consideration is a purchaser profanfo of the interest of the 
lessors and we might fairly hold that if the lessor represented 
himself as an absolute proprietor of the property leased, the lessee 
would be a purchaser within the meaning of article 134. But we 
do not see our way to go further than that in the direction of 
disallowing a ces/ui gue trust from recovering property improperly 
alienated by his trustee. We should be most unwilling to hold that 
the article in question was intended to secure to the purchaser any 
better title than what was expressly conveyed to him and what he 
knew his vendor to possess when he made the purchase. To entitle 
him to take advantage of section 134, he must be, we think, the 
assignee of an absolute interest, he must have at least believed him- 
self to be the purchaser of an absolute title, not the title of a trustee 
— forin the latter case he would be only the assignee of the trust 
interest. In the present case what was expressly assigned was the 


~ 
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trust interest; the lessees knew, as the leases themselves show, 
that the property was debutter and that their lessor was the sebait 
who had no right, without special grounds, to dispose of it, perma- 
nently. They must be presumed to have known that the transaction 
was liable to be called in question and set aside asa. breach of 
trust. The lessees cannot therefore in our opinion be held to be 
purchasers or assigns of an absolute title within the meaning of the 
Limitation Act. In putting this construction on the term “pur- 
chaser " we adopt the principle laid down by their Lordships of the 
Privy Council in Radha Nath Doss x. Gisborne (1) where interpret- 
ing the corresponding section of Act XIV of 1859, their Lordships 
in defining who is a purchaser, observe as follows at page 15: “Now 
what is the meaning of the term “purchaser "jin this section? It 
cannot be a person who purchases a mortgage as a mortgage, 
because that would be merely equivalent to an assignment of a mort- 
gage;it would be the case ofa person taking a mortgage with a 
clear and distinct understanding that itwas nothing more than a 
mortgage. It, therefore, must mean, in their Lordships’ opinion, 
some person who purchases that which de facto is a mortgage upon 
arepresentation made to him and in the full belief that it is nota 
mortgage, but an absolute title." 


And recently a Division Bench of this Court in the case of 
Lal Bahadur Singh v. Srinath Sahay (2) adopted the same con- 
struction of the present Act. 


Article 134 then not applying to the case it might be governed by 
article 144 as respects the Ojha plaintiff and limitation would not 
run as against him until he succeeded to the postof Ojha. This 
was in 1284 or 1878 and the suit was filed in 1883, so that he at least 
is not barred by limitation. 


But in another aspect of the case which we are disposed to 
adpot upon the construction we put upon the term purchaser in 
article 134 and "assign for valuable consideration" in section ro, 
the suit would not be barred by any length of time. For if, as we 
hold, the defendants were not purchasers within the meaning of 
section xo, a suit against them to follow the property is subject to 
no limitation when brought on behalf ofthe cestui gue trusi and 
more especially where the defendants claim to be tenants 
in adverse possession against the trust is hardly to be asserted. In 
our opinion therefore the suit is not barred by limitation 


1) (1871) 14 M. I. A. r. 
3) Reg. App. No. 88 of 1883 decided by Garth C. J. and Beverley J. on 
12th September, 1884.—Unreported. 
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Finally we have to decide in each case whether the act of the 
sebaits in making the particular settlements in question amounted 
to breach of trust, rendering such settlement invalid or whether in 
either case the settlement can be maintained on the ground of neces- 
sity for making it or of benefit derived by the trust therefrom. _ 

It is beyond question settled that a sebait has no more power to 
deal with the debutter property in his charge than has the manager of | 
an infant's estate, and prima facie any permanent alienation made by 
him would be bad in-law, and a breach of trust. SAtibessouree 
Debia v. Mothooranath Acharji (1), Doorganath Roy v. Ram Chunder 
Sen (2), Prosunno Kumari Debya v. Golab Chand Baboo (3) and other 
cases there cited. 

But where necessity is shown to require it, the sebait has the 
power to make any such disposition or alienation as a prudent 
manager might make for the benefit of the estate under his charge. 

Now as to the necessity for the grant of the mokurari 
lease of 1275 we must say that the evidence fails to satisfy 
us, as it failed also to satisfy the Court below, that there was 
any pressing necessity compelling the Ojha to raise money for the 
temple, or that the lessees had reason to believe that such necessity 
existed. 

There is some evidence in the deposition of one of the lessees, 
Ram Charan Tewari, which though meagre and unsatisfactory in 
some respects may be accepted as showing that the Ojha Issurinand 
represented through his people that he was in great need of money ; 
and there is evidence that the persons able to lend it would not do 
so unless he granted a permanent lease. The document itself 
relates that there existed necessity for defraying the expenses of 
the seba and the puja; and it is shown that part of the consideration 
money was paid to one Omirto Saha who hada claim against the 
Ojha for articles of food and other things supplied probably for the 
use of the temple—but onthe other hand there is no evidence that 
the debt was a pressing one or that it or that this debt in any way 
jeopardised the property of the Idol, and it appears upon evidence that 
the ordinary income of the temple greatly exceeds the ordinary 
expenditure; and the period when this lease was granted was 
close upon the time of the festival of the SAzéraf/ri when more than 
at other times pilgrims flock with their offerings to Boidyanath. We 
are therefore compelled to hold that the lease in question is not 
proved to have been forced from the Ojha by any legal necessity 


(1) (1869) 13 M. I. A. 270. - (2) (1876) I. L. R. a Calc. 341. 
(3) (4875) L. R. 2I. A. 145. 
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of the temple. Then as to its being justified by any benefit accruing 
from it to the temple, no doubt immediate benefit was the result in 
an increased rental from the two Mouzahs and the payment of a 
bonus. But we much doubt whether, having regard to the decided 
cases in which the power of a manager to alienate has been defined, 
wean hold that even an immediate benefit to the estate, apar! from 
legal necessity will justify a permanent alienation of the property ; 
much less can we do so when the immediate apparent benefit is not 
shown to have been likely to be a permanent one, but to be one that 
has really entailed loss. 

In the present case it is evident that however advantageous 
the arrangement of 1275 may have seemed at that time to the Ojah, 
it turned out eventually to be one actually detrimental to the inter- 
ests of the trust. For it appears that the lease of both the Mouzahs 
in 1 275 was at the rent of Rs. §21 whereas in 1285, the present 
Ojha was able by the arrangements he made to obtain a very much 
larger rent for the properties; and it would also appear after the 
mocurari lease of 1275 had been granted, that the idea of working 
coal mines in these Mouzahs originated and then it became apparent 
that the permanent lease was detrimental to the interests of the 
temple. And the acts of the present Ojha which form the subject 
of appeal 466 to some extent remedied the loss occasioned by the 
lease of 1275. 

We are therefore of opinion that the lease cannot be sustained 
on the ground that it was justified by necessity and that an apparent, 
through nota lasting benefit to the estate effected by it without 
necessity is not a sufficient ground for maintaining it. 

The Lower Court's decree in respect of the lease must tberefore 
be affirmed and the appeal 465 must be dismissed. 


And we regret to say that we are compelled to come to a similar 
conclusion in regard to No. 466. The document here in question, viz, 
the Amalnamah of 1287 operates as a permanent lease at a fixed 
rent of the mining right of the mouzah Bausarakdihi. There was no 
pretence of necessity for the giant: though simultaneously a loan 
was taken by the Ojha of Rs. 1,900 for payment of which the rents of 
the Mouzah were hypothecated, the settlement was not such as in our 
opinion, a prudent manager would have made. It is true that the 
lessees would probably not have undertaken to sink capital in boring 
for coal unless they obtained a permanent lease, but the Ojha is 
evidently now aware that the settlement was disadvantageous to the 
interests of the temple and that much better terms might have been 
made at a very slight expenditure of capital, the Ojha would have 
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been able to ascertain whether the ground contained.coal and to 
what extent he would then have been able to lease out if he was 
not disposed to work it himself, the mining rights on much more 
advantageous terms. And then we observe that the lease of 1287 was 
given without any security and it is evident that so soon as the coal 
was worked out and exhausted, there would be no inducement, for 
the lessee to hold the mining rights and continue to pay the rent. 
We cannot therefore hold that the transaction was one which a 
prudent manager ought to have entered into. 

It is indeed much to be regretted that the effect of the decns 
given by the Lower Court must be to let the Ojha himself profit 
instead of loss by his own questionable conduct, for undoubtedly he 
as Ojha, móre than the idol itself, must,benefit from the restitution 
of this valuable property to the trust, but we feel bound to decide 
the case in the way we do. 

We must confirm the Lower Court's decree and dismiss this 


appeal No. 466 also. 
B. M. Appeals dismissed. 


Before Mr. Justice Harington and Mr. Justice Mookerjee 
SHAILAJANANDA DUT JHA. 


v. 


UMESHANUNDA DUT JHA anp OTHERS. * 

Civil Procedure Code (Act XIV of 1882), Sec. 539—Public charitable 
and religious trust—Removal of trustee— Removal, grounds of —Manager of 
temple, position of —3 urisdiction, if trust disputed —Pleadinys. 

It is not essential to the maintainability of a suit under Sec. 539 
C. P. C. that the existence of the public charitable or religious trust 
alleged by the plaintiffs should be admitted by the defendant. 

Budh Singh v. Niradbaran (1 followed. 

In a suit under Sec. ووو‎ C. P. C. the Court has jurisdiction to make a 
decree for the removal of the trustee. 

Rangasami v. Varadappa (2) dissented from; Safedur v. Gour Mohun (3) 
followed. 

The cases upon Sir Samuel Romilly's Act, 1812, are not always applic- 
able in cases of construction of Sec. 539. C. P. C. 

Persons who are officiating priests of a temple, carry on the worship in 
the absence of the high priest and receive maintenance from the income 
of the shrine, as also persons who act as pandas or guides and priests of 
the pilgrims, have an interest in the trust within the meaning of Sec. 539 
C. P. C. and are competent to maintain an action under that section. 

* Appeal from Original Decree No. 234 of 1901 against the decree of 
Babu Jogesh Chandra Mitra, Addl. District Jüdge, Burdwan, dated the 
4th July 1901. 

2) (1894) L L. R, 17 Mad. 462. 

(1) (1905) 2 C. L. Ts aont ON che he 7 4 
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Effect of the: amendment made by Act VII of 1888 discussed. Sajedur 
v. Gourmohan (1) and Sugalkishore v. Lakskmandas (2) followed. 

Sec. 539 C. P. C. is applicable when it is sought to remove the trustee 
from a religious office, if as the holder of such office, he is called upon to 
exercise business functions either as trustee or as manager of temple funds 
and properties and thus necessarily possesses civil rights and consequent 
liabilities. 

Manohar v. Lakhmiram (3) and Striman v. Kristna (4) followed. 

Tholappala v. Venkata (5) distinguished. 

In the case of public temples, the ideal owner of the properties dedicated 
is the Zkakur, and the shebait or the high priest is merely the natural custo- 
dian of the properties, having no beneficial interest therein, and thus 
occupying the fiduciary position of a mete manager, subject strictly to the 
liabilities of a trustee. 

Vidyapurna v. Vidyanidi (6) distinguished. 

Although no proof can be admitted of any matter TM the trial of 
a suit which is not noticed in the pleadings, yet where a trustee is sought to 
be removed under Sec. 539, C. P. C. by reason of his fraudulent conduct 
and improper behaviour, in illustration of which certain specific facts 
are alleged in the plaint, the plaintiffs are not precluded from producing 
evidence of other instances of misconduct and misbehaviour. 

Under Sec. $39 C. P. C. the Court will not dismiss a trustee although 
he may have transgressed the strictline of his duty, provided there has 
been no wilful default but merely a misunderstanding; the Court will 
however, remove him if he has misconducted himself by dealing with 
the trust property for his own personal benefit or set up an adverse title 
of it. 

Chintaman v. Dhondo (7) followed. 

Ánnaji v. Narayan (8) and Damodar v. Bhai Bkogilal (9) distinguished. 

Appeal by the Defendant. 
Suit under Sec. 539 C. P. C. for the removal of trustee and 
for administration of a public, religious and charitable trust. 

The facts and arguments are fully set out in the judgments. 

^ Dr. Rashbehary Ghose (with him Babus Foy Gopal Ghosha, 
Biraj Mohan Mojumdar and Mohini Mohan Chatterjee) for the 


Appellant. 
Mr. Hill (with him Babus Dwarka Nath Chakravarti, Jogendra 
Chandra Ghose and Mohendra Nath Roy) for the Respondents. 
C. A. V. 
The following judgments were delivered :— 
Harington J.—This litigation relates to the Baidyanath temple. 
The appeal is brought by the defendant against the judgment of the 


1) (1897) I. L. R. 24 Calc. 418, (6) (1904) I. L. R. 27 Mad. 435. 
2 (1899) I. L. R. 23 Bom. 659. (7) (1888) I. L. R. 15 Bom. 612. 
(3) TUE I, L. R. 12 Bom. 247. (8) (1896) I. L. R. 21 Bom. 556. 
(4) (1863) I he H.C. R. 301, (9) (1896) I. L. R. 22 Bom. 493. 


(5) (1895) I. L. R. 19 Mad, 62. 
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Additional District Judge of Burdwan directing in a suit brought 
under section 539 of the Code of Civil Procedure, that the defendant 
should be removed from his office of trustee and high priest of the 
Baidyanath temple and framing a scheme for the management of 
the temple. The suit was brought by three persons, the first of 
whom is described as a Musrif and the other two as Pandas. They 
claimed to be interested in the management of the endowment of 
the temple, and as worshippers of the temple to have an interest 
entitling them to sue under section 539 of the Code of Civil Pro- 
cedure. 


The contention on behalf of the plaintiffs respondents, is that the 
defendant, the Ojha of the temple is a trustee pure and simple only 
entitled to the simplest maintenance out of the funds of the temple 
and beyond that bound to spend the whole of the income and offer- 
ings of the temple in the maintenance of the worship, in keeping in 
proper repair the fabric of the temple, and in feeding the poor, and 
in distributing alms to indigent persons. 


The contention of the defendant appellant on the other hand 
is that subject to a charge in favour of the idol enthroned in the 
temple, and a liability to maintain the temple, and to provide for the 
purposes of the worship, and a liability to feed the poor, he is 
entitled to do what he likes with the offerings in the temple. 


The plaintiffs allege that the defendant has utilized the funds 
for his own purpose. Whether he has been guilty of breach of 
trust in so doing depends on the answer to the question whether he 
is entitled to deal with the funds subject to his liability to maintain 
the worship of the temple or whether he is bound to spend every 
thing which is not necessary for his own bare maintenance in reli- 
gious and charitable uses. Assuming that he has been guilty of 
breach of trust, the further question whether he ought to be removed 
from his office of trusteeship depends on whether in so dealing 
with the funds he has acted under a mistaken but honest belief in 
his own powers or whether he has dealt with the trust funds dis- 
honestly. l 


The learned vakeel for the appellant has not contended that the 
temple of Baidyanath is not a public religious endowment in the 
sense that it is open to all Hindus, but he says that the priest is 
entitled to a beneficial interest in what remains of the offerings 
after he has discharged the expenses of the performance of the 
worship and of the various charitable distributions which he is bound 
to make. 


VoL. IL] HIGH COURT. 


The learned vakil for the appellant has dealt with a number of 
documents... [His Lordship then dealt with the documents]. 

Besides these documents the appellant relies on a judgment of 
the Sadar Dewany Adalat given in the year 1856 and the point which 
he makes on this judgment is that it decides that the Ojha is entitl- 
ed to use the balance of the offerings for his own purposes and he 
Says that whether that judgment be right or wrong, at any rate putting 
at its highest against the contentions of the priest, the decision does 
not explicitly forbid him use the balance ofthe offerings as he 
thinks proper. Th» judgment decides that he is entitled to it and 
as long as he followed that decision he cannot be said to be guilty 
of such dishonest breach of trustas to make it necessary for the 
Court to remove him. The respondents contend that the docu- 
ment shows that th» Ojha was onlya trustee. They say that the 
decision of the Sudder Dewany Adalat did not establish the proposi- 
tion which the appellant contends; and they rely on two later 
decisions to the effect that the Ojha of this particular temple is 
nothing more than a bare trustee. One of these decisions was given 
in the year 1896 and to it the present appellant was a party. In 
that it was held that the offerings did not become the personal 
property of the priest. 

Taking all the documents together the inference that I draw is 
that the Ojha had no personal property in the offerings of the 
temple but that they» were intended to be applied on public chari- 
table purposes. If the offerings had been the personal property 
of the Ojha I should not have expected the Government to have 
confiscated the greater portion of them and to have asserted as it 
did according to the earlier documents a claim to all the offerings 
of large value. Had such a claim been set up I should have expect- 
ed to have found petitions by the Ojha alleging a personal right to 
the proceeds of the temple. But there is no trace of any such con- 
tention on the part of the Ojha, and that I think is only consistent 
with the offerings being dedicated toa public purpose. Then when 
the Government relinquishes its claim to the share ofthe offerings 
there is an admission by the Ojha that the cAarao belongs to the 
God and that no man has any right to it. Then too, the fact that 
the trust imposes a duty of feeding the poor generally leads me to 
the conclusion that the Ojha was not entitled to benefit personally. 
Had he been, I should have expected the trust to have been 
limited to persons of some particular place; as it is, the trust is 
wide enough to exhaust the whole of the trust funds. If there- 
fore the trust is literally carried out there can be no funds to be 
spent on the personal indulgences of the Ojha and to the provision 
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that the Ojha is to lead an ascetic life and renounce the world 
indicates to my mind that it was never contemplated that the Ojha 
should spend on the gratification of his own personal desires the great 


wealth which would pass through his hands as the high priest of so ` 


important a temple as that at Baidyanath. 


lhe next question to be determined is whether the dealings 


with the trust property of which the plaintiffs complain in the plaint 
have been established. If they have and are unlawful, then whether 
such dealings had been carried by the Ojha Jbonafide in the 
belief that he was entitled so to deal with the property. The 
principal charges on which the plaintiffs rely in their plaint are :— 
(1) Thatin 1878 the appellant executed an ekrarnama in favour of 
his brother by which he agreed to pay him Rs. 1,300 annually and 
has been paying the same from the income of the deón/fer pro- 
perty; (2) that he executed a deed in 1883 by which he agreed 
to pay Rs. 1,650 annually to Mahananda Jha from the income of 
the temple; (3) that the appellant having illegally made a settle- 
ment of certain underground rights, appertaining to the debutter 


properties afterwards instituted a suit to set the settlement aside,. 


the cost incurred by this wrongful settlement being paid out of 
the debutter estate ; (4) itis alleged that the defendant fraudulently 
misappropriated the gold panchabadan and replaced it by another of 
an inferior metal; (5) that the appellant wasted the trust property 
in the expenses of an idle litigation incurred’ for the purpose of 


resisting payment for various articles purchased for the use of the 
temple. Besides these specific charges there is a general charge 


that the appellant neglected to perform his proper duties as high 
priest and there are certain specific charges of immorality and drunk- 
enness which the plaintiffs have failed to establish. [His Lordship 


then dealt with the evidence relating to the various charges]. The, 
conclusion I come to is that as regards the charges relating to the 


Panchabadan and the litigation, that the Ojha has not dealt with the 
trust property in a way in which conscientious or reasonably prudent 


trustee would deal with it—though as far as this part of the case is ` 


concerned, no actual dishonesty has been shown. But it is other- 
wise with regard to the ekrarnamas and the mortgages. I think 


the plaintiff has shown that the Ojha has dealt with the trust property: 
in away not authorized by the terms of the trust and that the Ojha ` 


knew at thet time he so dealt with the trust property that he had no 


right so to use it. : 


This being so he ought in my opinion no longer to fill the 
office of trustee—if there is a power to remove him. 


The appellant says that the suit ought to have been dismissed 


Ur 
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in point of law on the ground that section 539 of the Code of Civil 
Procedure is inapplicable in cases in which the existence of the 
trust is disputed ; and that under that section there is no power to 
remove the trustee. Further, he takes the objection that the present 
plaintiffs had no interest in the trust property so as to entitle them 
to sye under that section. These grounds have in my opinion nothing 
in them. The first of them would lead to the proposition that 
every suit under section 539 could be barred if the defendant 
simply declined to admit the existence of the trust. The second 
point, also, I think has no substance in it. The jurisdiction of the 
Court under section 539 arises in the case of any alleged breach 
of public charitable or religious trust and the Court has power to 
appoint new trustees to vest the property in them and to grant 
such further relief as the nature of the case may require. It seems 
to me that this section involves by necessary implication a power 
to remove a trustee who is guilty of breach of trust. ‘To hold 
otherwise would be to say that where a trustee has been proved 
to be guilty of breach of trust, the Court, though it may appoint 
a new trustee and may vest the trust property in that new trustee, 
is yet unable to remove the old trustee although he has been found 
to be guilty of breach of trust and although the property belonging 
to the trust has been vested in some body else. I think that there 
is power to remove the old trustee. Then I think the plaintiffs 
had an interest which entitled them to sue. One of the plaintiffs 
is described as Musri/ and the others as Pandas. The Jfusrif is 
an officer employed in the service of the temple and acts in the 
absence of the high priest and receives a salary from the temple 
funds for his services. The Pandas act as guides to the pilgrims 
and bring them to the temple in order that they may perform their 
devotions. Both Pandas and Musrtfs derive a pecuniary benefit from 
the performance of the service of the temple. Itis impossible 
therefore to say that they were not interested. 


Another of the questions discussed was as to how far the plain- 
tiffs were entitled to go outside the limits of their plaint and under 
a general charge of malversation bring forward specific instances 
of which they had given no notice in the plaint. But it is un- 
necessary to consider this point because the plaintiffs have estab- 
lished certain specific charges which do appear in the plaint and 
therefore we need not concern ourselves with other matters. 


The appeal has been wholly directed to the question as to removal 
of the Ojha and no attack has been made on the details of the scheme 
framed by the District Judge so faras the present appeal brought 
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by the Ojha is concerned. Indeed he expressed his willingness 
to accept the scheme if only it were mcdified in such a way as to' 
enable him to retain his post. | 


In my opinion the objections in point of law fail; on the fact 
Iam of opinion that it has been established that the Ojha has no | 
right to apply the funds of the temple for any purpose other than 
for the religious and charitable purposes of the temple except 
that he is entitled to repay the reasonable and necessary expenses 
he may be called on to incur for his own purposes. It has been 
established that he has applied the funds to purposes to which he 
had no right to apply them and he had done so knowing that he had 
no such right. 


Under those circumstances I think that the decision of the 
learned District Judge removing him from the Ojhaship was a 
proper one and the appeal must be dismissed with costs 


Mookerjee J.—1 agree with my learned brother that the decree 
made by the District Judge under section 539 of the Code of Civil 
Procedure for the removal of the appellant and for administration 
of the public religious and charitable trust involved in this litigation 
is substantially correct and ought not to be disturbed. 


The decree of the learned District Judge 1s challenged before 
us on seven grounds, namely firs/ that section 539 has no application 
inasmuch as the public charitable and religious trust alleged by the 
plaintiffs is denied by the appellant; secondly, that under section $39 
a trustee cannot be removed and consequently tbe decree for the 
removal of the appellant was beyond the jurisdiction of the Court 
below ; /Aird/y, that the plaintiffs have neither alleged nor proved 
such interest in the trust as would entitle them to maintain an acticn 
under section 539; /ourthh, that section 539 applies to property 
and not to spiritual office and tbat consequently the appellant cannot 
by a decree of the Court below be deprived of the spiritual headship 
ofthe Baidyanath foundation; £/72]y, that asa matter of fact there 
isno public charitable or religious trust in respect of which the 
provisions of section 539 can be successfully invoked, because the 
appellant is absolutely entitled to the surplus of the income of the 
properties belonging to the endowment in his own right; six/Aly, 
that the charges which were specially set out in the plaint have not 
been established by the evidence on the record and that it was not 
open tothe plaintiffs respondents to fall back upon other charges 
which were not mentioned in the plaint; and seven‘hiy, that what- 
ever blame may attach to tbe appellant it cannot be alleged that his 
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conduct in relation to the endowment has been fraudulent and that 
accordingly no case has been made out for his removal from the 
office of trustee. 


As regards the /frs/ ground taken on behalf of the appellant, 
namely that section $39 has no application unless the existence of a 
public charitable or religious trust as alleged by the plaintiffs is 
admitted by the defendant, I am of opinion that it is clearly un- 
founded and must be overruled. In support of this contention re- 
liance is placed» upon the decision of the Allahabad High Court in 
the case of Jamal Uddin v. Mujtaba Husain and others (1). The case 
referred to, however, does not appear to lend any support to the 
contention of the appellant. As I have already pointed out in my 
judgment in the case of Budh Singh Dudhuria v. Niradbaran (a) 
should the narrow construction suggested by the appellant 
be placed upon section 539, it would be impossible for any 
plaintiff to maintain an action under that section successfully, 
if the defendant chooses, however groundlessly, to assert that 
the public charitable trust alleged by the plaintiff has no existence 
in fact. J adhere to the opinion which I expressed in that judgment 
for I have heard no more argument advanced in this case which 
would persuade me to hold that that opinion is not well founded. 
The first point taken on behalf of the appellant, therefore, fails and 
must be over-ruled. 


As regards the second point taken on behalf of the appellant 
namely that the trustee cannot be hostilely removed in a suit under 
section 539 of the Code of Civil Procedure, reliance is placed upon 
the case of Rangasami Naickan v. Varadappa Naickan (3) and refer- 
ence is also made to the provisions of Sir Samuel Romilly’s Act, 
1812, and the cases decided thereon, especially those of Bignold v. 
Springfield (4) and Zn re Peyton 's Hospital (5). On the other hand 
reliance is placed in support of the contrary view, by the respon- 
dents upon the decision of this Court in the case of Sajedur Raja 
Chowdhuri v. Gour Mohun Das Baishnab (6). After a careful ex- 
amination of the provisions of section $39, I am of opinion that the 
view taken by the learned Judges of the Madras High Court in the 
case of Rangasami Naickan v. Varadappa Naickan, (3) is not well 
founded. Section $39 provides that in case of any alleged breach 
of any express or constructive trust created for public charitable 
or religious purposes, or whenever the direction of the Court is 
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deemed necessary for the administration of any such trust, the Ad- 
vocate-General or two or more persons having an interest in the 
trust and baving obtained the consent in writing of the Advocate- 
General, may institute a suit to obtain a decree appointing new 
trustees under the trust, vesting any property in the trustees under 
the trust or granting such further or other relief as the nature of „the 
case may require. It is perfectly true that this section. does not 
expressly provide for the removal of the trustee But it seems to me 
that such removal may rightly be regarded as included within the 
"grant of such further or other relief as the nature of the case may 
require." If the contrary view were adopted, it is difficult to see how 
a decree for the appointment of a new trustee under the trust and for 
the vesting of any property in such trustee could be made practically 
operative. The view I take is supported by a long series of decisions 
of this Court as also of the High Courts of Allahabad and Bombay. 
See the cases of Sajedur Raja v. Boidyanath Deb (1), Mohiuddin v. 
Sayiduddin (2), Sajedur Raja Chawdhuri v. Gour Mohun Das 
Baishnab (3), Huseni Begam ¥. The Collector of Moradabad (4), 
Girdhari fal v. Ram Lal (5), Chintaman Bajaji Dev vw. 
Dhondo Ganesh Deb (6), Tricum Dass Mulji v. Khimji Vullabh 
Dass (7) and Sayad Hussein Mian v. Collector of Kaiva (8). I 
may add that this view receives some support from the decision 
of the Judicial Committee in the case of CAo/alal v. Manohar (9) 
where their Lordships affirmed the decree of the High Court of 
Bombay made in the case of Monohar Ganesh Tambekar v. 
Lakhmiram Govindram (ro), which had directed an account to be 
taken from the shebayats, of the property of the trust, on the 
ground that such an account was necessary before a scheme could 
properly be framed under clause (e) of section 539. It is true as 
contended by the learned vakeel for the appellant that a different 
view has been taken of the scope of Sir Samuel Romilly's Áct, 
upon which the provisions of section 539 have been to some extent 
modelled. No doubt under that Act it has been held that only plain 
and simple cases can be dealt with and that the Court has no juris- 
diction to investigate questions which have to be discussed adversely, 
for example, as to who are to be entrusted with the administration 
of the charity estate or who are entitled to the benefit of it. But as 
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has been pointed out in the cases of Sajedur Raja Chowdhuri v. 
Gour Mohan Das Batshnav (1) and Budh Singh Dudhuria v. 
Niradbaran (2) the provisions of section 539 are not in all 
respects;identical with the provisions of Sir Samuel Romilly's 
Act, and that at least one reason for excluding certain conten- 
tigus matters from the jurisdiction of the Court under that Act 
namely, that the proceedings under that Statute are upon a peti- 
tion, is not applicable to suits under section 539 of the Code of 
Civil Procedure. ‘There is no ground for suggesting that a suit 
under section 539 has the character of a summary proceeding and 
if it possesses all the characteristics of a suit under section rr of the 
Code, it is difficult to see why the same limitation should be placed 
upon its nature and scope, as in the case of a proceeding under 
Sir Samuel Romilly's Act. The second point taken on behalf of 
the appeallant cannot, consequently, be successfully. maintained and 
must be overruled. 


'The /Aird ground taken on behalf ofthe appellant is that the 
plaintiffs respondents have not alleged or proved such interest in 
the trust as would entitle them to maintain an action under section 
539 of the Code of Civil Procedure. The interest which the 
plaintiffs allege in the trust is. explained in paragraphs 12 and 13 of 
their plaint, where it is stated that the first plaintiff is a member of 
the family of the Sardar Panda and according to the old custom 
prevailing in the shrine he has been doing his duty as the pari- 
charaka of the deity, holding the title of a AZusri/, and helping in the 
sheba and puja of the God. It is further stated as regards the 
other two plaintiffs that they hold the title of Pandas and according 
to the old prevailing custom they have been earning their liveli- 
hood by officiating as priests in the performance of the sheba and 
puja of their clients who come as pilgrims, taking gifts and fees 
from them and getting articles of food given as charaos to the God 
Baidyanath, the evidence in the case proves abundantly that there isa 
class of officers attached to the temple called Musrifs whose duty it is 
to perform the worship of the deity when the high priest is absent 
or is otherwise incapable of performing the work. Such Musriffs are 
members of the family of the high priest and perform this duty by 
turns. They help the high priest in the sheba of the diety and the 
secular welfare of the temple and, by way of remuneration, receive 
competent maintenance from the income of the shrine. It has not 
been disputed nor, indeed, can it be successfully disputed, that for 
generations certainly from the year 1791, the Musrifs have received 
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Civir a fixed remuneration from the income of the temple. It is the custom 

7008 in the temple for Musrifs to cause the poojah to be performed either 

Sikais nii Dui by a aa or by their deputies and itis clearly made out that the 
Jha first plaintiff has for many years past discharged the duties attached 
Umeshanun da Dut tO Such office. As regards the other two plaintiffs it is proved 
Jha. that they are pandas of the temple ‘and that it is their duty and 





privilege to conduct pilgrims to the shrine, to cause poojahs 
for them, to take such offerings as they give after touching them 
on the image of the deity and to receive all sweetmeats offered by 
the pilgrims. It is quite clear, therefore, that all the three plain- 
tiffs have much larger interest in the temple than mere worshippers 
and devotees of the deity. The question, consequently arises 
whether such interest is sufficient within the meaning of section 539 
to entitle them to maintain this suit. Now it will be remembered 
that when section 539 was first introduced into the Code of 1877, 
the words used were ‘a direct interest ' and this led to a conflict of 
judicial opinion in the different High Courts upon the construction 
to be placed upon this expression. It was held by this Court that 
a mere worshipper as such had not a direct interest within the 
meaning of the section and that therefore two or more worshippers 
could not bring a suit under section 539 of the Code of 1877 or 
of the Code of 1882 as it stood before the amendment; see the 
casses of Fan Ali and others v. Ram Nath Mundal (1) and Luti- 
funnissa Bibi v. Nasirun Bibi (2). The High Court of Madras went 
even further and held that the General Manager of a temple had 
not such direct interest as to entitle him to enforce a proper adminis- 
tration of properties attached to the temple in the hands of special 
managers; see the case of JVarasinha v. Ayyau Chetti. (3). On 
the other hand the High Courts of Bombay and Allahabad took 
a wider view of the meaning to be attached to the expression “direct 
interest" used in section 539, as appears from the cases of Zafar- 
yab v. ‘Bakhtwar Singh (4), fawahra v. Akbar Husain (5), Raghu- 
bar Dial v. Kesho Ramanuj Das (6), Manohar Ganesh Fambekar v. 
Lakhmiram Gavindram (7) and Afanohar v. Keshavram (8) In 
this state of divergence of judicial opinion, the Legislature, by 
Act VII of 1888, amended section 539 by the omission of the word 
‘direct’ and there can be no reasonable doubt that the effect of the 
amendment has been to widen the class of persons who are entitled 
to maintain an action under that section. This view is supported 
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by the decision of this Court in the case of .Sajedur Raja Chow- 
dhury v. Gour Mohan Das Baishnav (1) and also by the decision of 
the High Court of Bombay in the case of Jugal Kishore 7١ Laksh- 
man Das (2). In my opinion, the status which the plaintiffs occupy 
as Mushriff and Panda is such as entitles them to claim an interest in 
the trust and consequently to maintain this suit under section 539. 
The shird ground taken on behalf of the appellant cannot, therefore, 
be sustained and must be overruled. 


The fourth ground taken on behalf of the appellant is that Sec. 
539 of the Code of Civil Procedure is limited in its application to 
suits relating to property and that its operation cannot be 
extended to spiritual offices. It is accordingly argued that the 
appellant cannot be removed from his office as Sardar Panda 
or deprived of the spiritual headship of the Baidyanath foun- 
dation. In my opinion this contention is not well-founded. 
Under the explanation to section 11 of the Code of Civil Pro- 
cedure a suit in which any right to property or to office is con- 
tested isa suit of a civil nature, notwithstanding that such right may 
depend entirely on the decision of questions as to religious rites or 
ceremonies. As was pointed out in the case of S/riman Sadagopa 
v. Krisina (3), such offices may have in reality a secular character 
although religious duties are attached to them, because the occupants 
are called upon to exercise business functions either as trustees or 
managers of the properties and funds of the temple or as overseers 
in the regulation of its affairs generally and have necessarily civil 
rights and consequent liabilities which may properly be made the 
subject of civil litigation. On the other hand there may be cases, 
as for instance the case of Tholappala CAarlu v. Venkata 
Charlu (4) where the duties of an office are purely spiritual and 
moral, entirely unconnected with any particular temple and to 
which no pecuniary benefit is attached. As was pointed out 
by the learned Judges of the Madras High Court, the hereditary 
office claimed in that litigation had this distinctive feature that it was 
not attached to any particular temple or place, no pecuniary benefit 
was derived therefrom, the only emoluments were purely voluntary 
contributions, and the duties attendant to the office were the exercise 
of spiritual and moral supervision over people who wore distinctive 
caste marks in a certain tract of country. It was clearly impossible 
to enforce by law supervision over the members of the caste when 
it was entirely within the option of each individual member to deter- 


(1) 897) I. L. R. 24 Calc. 418. ) (1863) I Mad. H.C, R. 301. 
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mine whether he would submit to it or not. Again, as was pointed out 
by the learned Judges of the Bombay High Court in the case of Mano- 
har Ganesh Tambekar v. Lakhmiram Govindram (1) which as I have 
stated before was subsequently affirmed by the Judicial Committee, 
Cholalal v. Manohar Ganesh Tambekar and others (2), a trust for a 
Hindu idol and temple must be regarded as one" created for “ public 
charitable purposes" within the meaning of section 539 of the Code 
of Civil Procedure; and inasmuch as the Hindu Law recognises 
not only corporate bodies with rights of property vested in the 
corporation apart from its individual members, but also juridical 
persons or subjects called foundaticns, a Hirdu who wishes to 
establish a religious or charitable institution may according to his 
law, express his purpose and endow it, and the rules will give effect 
to the bounty or at least protect it ; and those who take charge of gifts 
made to religious or charitale institutions, whether such gifts 
consist of cash jewels or lard, incur thereby a responsibility for 
their due application to the purposes of the institution ; they are 
therefore answerable as trustees would be, even though they have 
not consciously accepted a trust and a remedy may be sought 
against them for mal-administration by a suit, open to any one 
interested, as under the Roman system, in alike case, by means of 
a popularis actio. l entirely agree in the observation of Mr. Justice 
Westin the case just reférred to that if -there is, as in the present 
case, a public purpose for the fulfilment of which the property of the 
temple is held and its revenues are received by the defendant, he 
becomes by this circumstance alone amenable to the jurisdiction 
we are now called on to exercise; the religion of the Hindu popu- 
lation being jurally allowed, the duties and services conrected with 
it must be deemed objects of public concern, and, at least as to their 
physical and secular elements, enforceable like other obligations. 
It would be lamentable if this Court had not jurisdiction to exercise 
control overa religious institution ofthis description and had been 
forced to let alone the foundation merely as a means of squander- 
ing in waste or profligacy tbe funds dedicated by the devcut to 
pious uses. Jn my opinion the fourth gicvrd taken cn Lekalf of 
the appellant is clearly erroneous and must be overiuled. 


The fyth point taken on behalf of the appellant goes to the very 
root of the matter and challenges the character of the endowment 
inasmuch as it is alleged. that there is no public charitable or religi- 
ous trust, in respect 01 which the provisions of section 539 can be 
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successfully invoked. It is contended in substance on behalf of the 
appellant that there is no valid debutter and that the Ojha is abso- 
lutely entitled to spend the surplus of the income just as he pleases. 
The unsoundness of this position appears to me to be equalled only 
by its boldness, because only so recently as 1896 after an elaborate 
investigation by this Court, the contrary view was successfully 
maintained bv the present appellant. ‘The decision of this Court is to 
be found reported in the case of Girijanund v. Sailajanund (1) where 
Mr. Justice Banerjee held upon an exhaustive review of the authorities 
that the surplus of the offerings left after defraying the expenses of 
the worship and certain other necessary expenses such as those 
required for keeping the temple in proper order, did not belong 
absolutely to the Ojha or high priest but that it belonged to the 
Thakur Baidyanath, the presiding deity of the endowment. ‘This 
judgment of Mr. Justice Banerjee has been criticised minutely on 
behalf of the appellant and it has been suggested that at any rate 
upon the evidence now before the Court a different conclusion ought 
to be reached by us. In my opinion the position taken up by the 
appellant has not been made out. It may be conceded that although 
section 539 was held to be applicable to this particular endowment 
in two previous litigations, namely, the one known as the Bhagal- 
pore case, Girijanund v. Sailajanund (1), and the other known as the 
.Burdwan case decided by Mr. Justice Tottenham and Mr. Justice 
Ghose in 1886, Ram Churn v. Profap (2), neither of these judgments, 
operates as a judgment im rem and that it is quite open to the 
appellant to show if he can that there is no public charitable or reli- 
gious trust in existence to which the provisions of section 539 may 
be applied. At the same time it cannot be denied that considerable 
importance must be attached to the two decisions to which [ have 
just referred. [His  Lordship then reviewed the evidence at 
length]. lt is clear therefore from the earlier documents that 
the existence of a public charitable and religious trust was uniformly 
recognised and this continued till the year 1856 when a 
contrary view appears to have been taken by the Sudder Court in 
the case of /shwurreenund v. Sheo Dutt (3). lam not inclined to 
agree with the observations of the learned Judges who decided the 
case of Girijanund v. Sailajanund (1) that the decision of the Sudder 
Court relating to the character of the endowment was in substance an 
obiter dictum. I prefer to take the decision of the Sudder Court 
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for what it is worth and to set off against it the two later decisions 
of this Court in 1886 and 1896. None of these decisions operates 
asa judgment in rem, but each may be relied upon as showing how 
the question was raised on a previous occasion and how it was 
answered. J have no doubt in my mind upon the whole evidence 
on the record which has been reviewed at length by my leagned 
brother and to the principal portions of which I have just referred, 
that there is a public charitable and religious endowment over which 
we have jurisdiction under section 539 of the Code of Civil Proce- 
dure. I should add that in support of his argument upon this 
part of the case, the learned vakeel for the appellant placed con- 
siderable reliance upon a recent decision of the High Court of 
Madras in the case of Vidyapurna Tirtha Swami v. Vidyanidhi Tirtha 
Swami (1). But it appears to me that the case cited is clearly dis- 
tinguishable from the one now before us. Indeed the distinction 
is pointed out by one of the learned Judges in the following passage 
at page 442 of the Report. “In the case of temples, the ideal 
person being the idol itself, the natural custodian of the property, 
who has no beneficial interest whatsoever in the endowments but 
occupies the fiduciary position of a mere. manager, Fuggoduméa v. 
Puddomonee (2), may not improperly be looked upon as subject strictly 
to the liabilities of a trustee. In the case of Muths, however, 
though there are idols connected therewith, the worship of such 
is quite a secondary matter, the principal purpose of such an insti- 
tution being the maintenance, in circumstances likely to command 
due respect and estimation, of a line of competent religious teachers, 
who, as already shown, are given for the welfare of the foundation 
itself, a real and, so to speak, beneficial interest in the usufruct, 
the restrictions governing the disposition whereof by them being 
of the nature of a mere moral obligation." It is obvious from the 
circumstances of the case now before me that the rule laid down 
in the first portion of this passage is clearly applicable, and if so, the 
high priest is a person who is the natural custodian of the property 
which is vested in the deity and has himself no beneficial interest 
whatsoever in the endowment. He occupies in reality the fiduciary 
position of a mere manager and if he has acted improperly, pro- 
ceedings may be taken under section 539 for the purpose of framing 
a scheme for the management of the endowment. The fifth ground 
taken on behalf of the appellant is consequently unsustainable and 
must be overruled. 


(1) (1904) I. L. R. 27 Mad. 435. (2) (1875) 15 B. L. R. 318 at 330, 


Vor. IL] . HIGH COURT. 


The six/A ground taken on behalf of the appellant is that the 
plaintiffs respondents ought to be strictly limited to the charges 
formulated in their plaint and that if they are not in a position to 
establish those specific grounds, it is not open to them to fall back 
upon new charges. In answer to this contention it is argued by 
the Jearned counsel for the respondents that although it is a funda- 
mental maxim that no proof can be admitted of any matter which 
is not noticed in the pleadings and although this maxim has been 
adopted in order to obviate the great inconvenience to which 
parties would be exposed if they were liable to be affected by 
evidence, of the intention to produce which they had received no 
notice, yet there are certain cases in which evidence of particular 
facts may be given under general allegations and in such cases 
therefore it is not necessary that the particular facts intended to be 
proved should be stated in the pleadings. In support of this posi- 
tion the learned counsel refers to a passage from Daniel's Chancery 
Practice, 7th Ed. Vol. I. p. 496 and to Order XIX, Rules 22-24 of the 
Judicature Acts. He argues that the present case falls within 
the exception to the general rule inasmuch as the fraudulent inten- 
tion and general behaviour of the appellant in relation to the 
endowment is the principal question; and although certain specific 
facts were alleged in the plaint, the plaintiffs are not thereby pre- 
cluded from producing evidence of other particular acts which 
would support their case. As an illustration, reference is made to 
the case of Wheeler v. Trotter (1). In my opinion, the contention of 
the learned counsel for the respondents is well founded. If we 
look to the plaint it is clear that there was a broad general allega- 
tion that the defendant by his own acts, conduct and behaviour 
had rendered himself unfit to discharge the duties of the Sardar 
Panda of the Baidyanath temple and as illustrations, specific, instances 
were mentioned. When the ease came on for trial, the plaintiffs 
offered to. produce evidence in support not only of the particular 
instances of misconduct specified in the plaint but also of other 
instances of misbehaviour. They were allowed to do so without 
protest and the appellant produced abundant rebutting evidence in 
support of his own case. No objecfion was taken to the mode of 
trial which was adopted before the learned District Judge and 
although a large number of grounds is embodied in the memo- 
randum of appeal presented to this Court, no exception has been 
taken therein to the procedure followed in the Court below. Under 
these circumstances it is impossible to say thatthere is any sub- 


(1) (1737) 3 Swanst. 174. 
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stance in this contention of the appellant, and even if the view ad- 
vanced by the learned counsel for the respondents had not been 
sustainable, it would not be right to entertain the ground now 
urged on behalf of the appellant because it is manifest that he has not 
oeen in any the slightest degree prejudiced by the mode in which 
the trial was conducted before the District Judge. The sixth grqund 
taken on behalf of the appellant must therefore be overruled. 


The seventh and last ground. taken on behalf of the appellant is 
that no case has been made out for the removal of the trustee and 
that even assuming that there has been in the past, an occasional 
failure of duty on his part, his conduct has not been fraudulent so 
as to justify his removal from the office which he has held for so 
many years. Now, the principles which regulate the removal of 
trustees may be taken to be fairly well settled. It cannot be doubted 
that the ces/ui gue frust may have the old trustee removed and 
a new trustee appointed in his room, if the trustee has miscon- 
ducted himself in any manner, as by dealing with the trust pro- 
perty for his own personal benefit; see for instance, the cases of 
Mayor of Coventry v. Attorney General (1) and Buckeridge v. 
Gasse (2). At the same time the Court will not dismiss a trustee for 
the mere caprice of the ces/ui gue trust without any reasonable cause 
shown or because the trustee has transgressed the strict line of his 
duty, provided there was no wilful default but merely a misunder- 
standing; see the cases of A/forney General v. Coopers’ Conipany (3), 
Attorney General v.Cains College (4). The same view has been 
substantially followed by the Courts of this country. Thus in the 
case of Annaji v. Narayan (5) it was laid down by Chief Justice 
Farran that a mistake by a hereditary trustee of a Devasthan as to his 
true legal position does not of necessity afford a ground for re- 
moving him from his post of manager and entrusting it to new hands. 
The same view was affirmed in the case Damodar Bhatji v. Bhat 
Bhogilal (6) where the same learned Judge observed that ' as Courts 
of Equity in England have always allowed themselves some latitude 
in dealing’ with the trustees of a public charity, who under a mis- 
take have misapplied the funds of the institution, Courts in India 
can similarly allow themselves some degree of latitude in dealing 
with the managers and trustees of public Hindu temples who 
for a long time have been accustomed to deem themselves owners, 
of the temples of which in law they are only trustees, 


1720) 7. Br. P. C. 235. 4 ı837) 2 Keen. 150. 
9 lee Cr & Ph. 126 (130. G6 Nu I. L. R. 21 Bom. 556. 
(6) (1896) I. L. R 22 Bom. 493. 


(3) (1812) 19 Ves. 192. ) 
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managers and priests, and to- overlook the past while taking 
care that for the future, the administration of the temple is 
placed on a sound footing. On the other hand in the case 
of Chintaman Bajai Deb v. Dhondo Ganesh Deo (1), it was held by 
Sir Charles Sargent C. J., that the assertion on the part of the 
trustees, of a right to treat the trust properly as their private estate 
and to apply the trust funds to their private purposes was sufficient 
to justify their removal from the trust. The learned Judge observed 
that such an attitude on the part of the managers of an endowment 
was quite inconsistent with the Debasthan character of the property 
with which it was endowed and that it was hopeless to expect that 
either the interests of the sacred shrine in question or of the 
Brahmins and others entitled to share in the charitable distributions 
annexed to it, could be properly safeguarded by persons who placed 
their own interest on an equality with those of the sacred shrine 
entrusted to their charge ; it was essential, therefore, that the endow- 
ments should be freed from the management of the defaulting trustees 
and restored in their integrity to the sacred charitable purpose for 
which they were intended, and that the task of administration should 
no longer rest with those who entertained such erroneous ideas as to 
the nature of their duties. If now we apply the principles deducible 
from these decisions to the case now before us, one conclusion only 
seems to be possible. It is perfectly true that several of the charges 
of misconduct alleged in the plaint have not been at all made out by 
the evidence, while others have been expressly abandoned. For 
instance the charges of gross immorality which were recklessly made 
in the plaint and which were attempted to be supported in the Court 
below by the introduction of a mass of scandalous evidence, have been 
expressly abandoned in this Court. Similarly the charges of deliberate 
misappropriation of debutter property which were sought to be sup- 
ported by the facts of the Panchbadan case have completely failed. 
I do not propose to refer to the details of this litigation as they have 
been fully set out in the judgment of my learned brother. In the 
same way it has been made abundantly clear that much of the litiga- 
tion in which the endowment was involved, for instance the door 
shutting case and Protap Dwari’s case, was the result of spite against 
the Mohant and was inevitable for his protection. But although this 
is so, I think it is also conclusively proved that there has been loss 
to the trust estate by improvident management and idle litigation 
which has been the result of either dishonesty or incompetence on 
the part of the trustee. As my learned brother has pointed out, the 


(1) (1888) I. L. R. 15 Bom. 612. 
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series of litigation with the grocers who supplied articles to the 
temple, makes it abundantly manifest that the appellant was only too 
ready to purchase articles on credit and to make systematic effort to 
evade payment of the just dues of his creditor. I think also that it 
is sufficiently made out by the evidence that a large portion of the 
income of the endowment has been spent for the private purposes 
of the Ojha himself. This by itself would not have been perhaps 
sufficient to make the trustee liable to removal; but, unfortunately 
there is no room for doubt that this was done deliberately and with 
full knowledge that the Ojha had not the power-to appropriate the 
surplus profits for his own private uses. As has already been shown 
by my learned brother, it has been proved beyond the possibility of 
any doubt by the statements and depositions of the Ojha himself in 
previous litigations, that he himself was perfectly aware of his own 
limited rights and that inspite of such knowledge he carried on the 
management of the endowment, as if he himself was entitled to 
spend .the surplus profits just as he pleased. This cannot but be 
regarded as deliberate waste of the properties belonging to the endow- 
ment. I am, further, of opinion that there has been in the past a 
gross neglect to keep proper accounts. I am not prepared to believe 
the story which has been related of the disappearance of the 
account-books. But even if that story be believed it would demons- 
trate conclusively that there have been considerable laches on the 
part of the trustee. I do not desire to make any special reference 
to the alleged failure of the Ojha to lead an ascetic life. The 
evidence on that point is neither very clear nor conclusive and it 
would be impossible upon the materials on the record to support 
a decree for the removal of the Ojha on this ground alone. 
The position then appears to be this. It cannot be denied that 
during the management of the appellant the rent-roll of the estate 
has increased considerably ; he has built at least one new temple 
and repaired the old when it was necessary ; and he has done this, 
although when he came into possession of the estate, he took it 
burdened with considerable debts. But although his conduct and 
management have been partially beneficial to the endowment, he has 
been for a series of years, dishonest in his treatment of the temple 
funds ; for I do not think that there can beany reasonable doubt that 
he has for many years past sacrificed the best interests of the endow- 
ment for his personal gain and advancement. I am therefore unable 
to accede to the earnest appeal which was made by the learned 
vakeel for the appellant that even if this Court should determine to 
affirm the scheme framed by the District Judge for the future 
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management of the estate belonging to the endowment, the Ojha 
may not be removed from his office but may be permitted to act 


under the control and guidance of the managing committee. Taking 


the case as a whole, it seems to me to be quite clear that it would 
not be to the best interest of the endowment that the office of high 
priest should any longer be held by one who has placed his own 
interests on an equality with those of the sacred shrine entrusted 
to his charge, and the interests of justice demand that this sacred 
place with its attendant charities should be freed from the manage- 
ment of the appellant. I feel bound to add that I am not satisfied, 
however, that the present litigation has been the result either of 
piety or of zeal for the cause of the temple ; and the evidence fairly 
indicates to my mind that the motives of the persons who have 
fostered and carried on this litigation have not been either zeal for 
religion or devotion to God. But that isa matter of which we 
cannot take any cognizance in dealing with the suit as framed under 
section 539, and if the interests of the endowment imperatively 
require, as I think they do, that the appellant should be removed 
from the office of Ojha and a scheme settled for the management 
of the endowment, we have to do so in the interests of the public 
and in the interests of the charity. In my opinion, the seventh 
ground taken on behalf of the appellant completely fails and must 
be overruled. 

The result, therefore, is that the decree of the District Judge 
which has not been challenged on any other ground, must be treated 
as substantially correct so far as the present appellant is concerned 
and must be affirmed. 

B. M. A bpeal dismissed. 
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Before Sir Francis W. Maclean, K. C. I. E, Chief Justice and 
Mr. Justice Pratt. 


HARI NATH DASS AND OTHERS 
y 


SYED HOSSAINALI.* 

Civil Procedure Code (Act XIV of 1882), Secs. 43, 373— Withdrawal of 
suit with liberty to bring fresh suit, on conditions or terms——-Conditions, non- 
fulfilment of, efect of—Suit for recovery of possession of two plots of land-— 
Omission to include portion of claim in previous suit, effiect af—Cause of action, 
same. 

When a plaintiff is permitted to withdraw from a suit on certain con- 
ditions and he does not fulfil the conditions imposed, he must be taken to 
have withdrawn without the permission of the Court, and be precluded from 
bringing a fresh suit for the same matter. 

When a plaintiff withdraws without permission, the suit, having regard 
to the language of the section, must be regarded as practically dismissed. 

A plaintiff cannot, having regard to subsection 2 of section 43 of the 
Code of Civil Procedure, bring an action for a claim which he ought to have 
included in a former suit brought by him which had been practically dismissed. 


Appeal by the Defendants, under Sec. 15 of the Letters 
Patent. 

Suit for declaration of title and recovery of possession. 

The facts of the case appear from the judgment of Mr Justice 


Mitra, which is given below:— 

Mitra J.—The question raised in this case is one of some nicety and my 
attention has not been drawn to any precedent directly bearing on it. 

The plaintiff alleged that he was the owner of two plots of land bearing 
two different towzi numbers in the Collectorate , of Dacca; that he was dis- 
possessed by the defendants of both the plots of land in or about the same 
time; and he asked for declaration of his title to and for recovery of 
possession of the same. 

It appears that previously, the plaintiff had instituted a suit, alleging 
the same cause of action with respect to plot No. 2 only. He did not, how- 
ever, proceed with the suit, and asked for permission to withdraw it with 
liberty to bring a fresh suit. On the oth August 1901, the Court granted 
the plaintiff permission to withdraw the suit with liberty to bring a fresh 
suit, provided he paid the defendants' costs within one month from that date. 
For reasons which it is unnecessary for me to enter into now, the costs were 
not paid within one month as provided in the order. The result, therefore, 
was that the plaintiff was not entitled to avail himself of the liberty to 
bring a fresh suit, as provided for in the order of the 6th August 1901. The 
suit, therefore, so'far as plot No. 2 is concerned, must be dismissed, having 
regard to the provisions of the second clause of section 373 of the Code of 
Civil Procedure. 

* Letters Patent Appeal No. 8 of 1905, against the decree of the Hon’ble 


Mr. Justice Mitra, dated the 26th January 1905 in Appeal from Appellate 
Decree No. 2314 of 1902. 
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The lower Courts have agreed in dismissing the suit with reference to plot 
No. 1 as well, on the ground that section 43 of the Code of Civil Procedure 
puts in a bar to its institution. 


The question argued before meis that there is no such bar as has been 
erroneously held by the lower Courts. 

Section 43, no doubt, directs that every suit shall include the whole of 
the claim which the plaintiff is entitled to make in respect of the cause 
of action ; and that if he omitsto sue in respect of any portion of his claim 
he shall not afterwards be entitled to sue in respect of the portion so omitted. 

I shall assume for the purposes of the present case that the cause of action 
with reference to plot No. 1 is the same as the cause of action with reference 
to plot No. 2, though speaking for myself I have grave doubts in the matter, 
The plaintiff, it is true, omitted to bring a suit in respect of plot No. 1 
when he brought the first suit. But what is the effect of section 373, with 
reference to property which was not sued for? Section 373 enables the Court 
to allow a plaintiff to withdraw a suit or to abandon a part of his claim, but 
unless he gets a special permission, "he shall be precluded from bringing a 
fresh suit for the same matter or in respect of the same part." 

The permission to withdraw the suit places the plaintiff in the position of 
a person who did not institute a suit. The section prevents the institution of 
a fresh suit; but except for that, the effect of the withdrawal is as if. there was 
no suit before the Court. If that is so, it seems to me that section 43 would not 
be a bar to the institution of a suit in respect of a property covered by the 
same cause of action if it was not covered by the previous suit. 

In Venkata Shetti v. Ranga Nayak (1) a question arose before the 
Madras High Court with reference to the construction of sections 43 and 
373 of the Code. The plaintiff in that case having at first sued for 
interest but not for the principal, subsequently withdrew his claim with 
liberty to bring a fresh suit, and then brought a suit for principal as well as 
interest. It was contended for the defendants in the later case, that section 
43 was a bar tothe suit as regards the principal. Looking at the words of 
section 43 only without reference to section 373, there could be no doubt that 
the defendant's contention was correct in so far that there had been a suit 
instituted and therefore a fresh suit for the principal sum would not be main- 
tainable. The learned Judges of the Madras High Court however, held: “As 
tothe argument in appeal that the statutory bar to a second suit brought in 
respect of a portion of a claim, a portion of which a party has omitted to sue 
in respect of ina former suit, subsists notwithstanding that such former suit 
has been withdrawn by permission of the Court with leave to institute a fresh 
suit founded on the same cause of action; if this construction be put upon the 
two sections it is not possible for them to stand together, but the sections 
must be reasonably construed together, so that they may if posible both 
stand, and we are of opinion that it is not necessary to hold that section 43 
applies in the case of a suit withdrawn by permission under section 373, but 
that the effect of such an order is to leave matters in the position in which 
they would have stood had no such suit been instituted," 

The same view was taken by the High Court of Allahabad in Behari Lal 
Pal v. Srimati Baran Mai Dasi (2). There is, however, an observation in the 

(1) (1887) I. L. R. ro Mad. 160. (a) (1894) I, L. R. 17 All. 53. 
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latter case, which has been relied on by the learned vakil for the respon- 
dent. At page 54 of the Report, the learned Judges say, “It appears to us 
that if the prior suit had been withdrawn without permission granted under 
the first paragraph of section 373 of Act XIV of 1882, section 43 of that . 
Act would have applied and would have barred any remedy in the present 
suit for rent for 1299 Fusli," With the greatest respect to the learned Judges 
who pronounced the judgment, I am of opinion that the observation was not 
only not called for, so far as the decision in the case was concerned, but it went 
too far. ' I do not see what distinction can be drawn between a suit with- 
drawn with liberty to bring a fresh suit and a suit withdrawn without liberty 
to bring a fresh suit. In the latter case, there is a statutory bar to the 
institution of a fresh suit. 

No question that may be raised under section 13 of the Code of Civil 
Procedure can arise on the withdrawal of the suit, under section 373, without 
liberty to bring afresh suit on the same cause of action. "There is only a 
statutory bar to the institution of a fresh suit, the effect of the withdrawal 
remaining otherwise the same. 

In the view I take, the principle of the decision of the Madras High Court 
would apply even if there was no permission to bring a fresh suit or that 
for some reason or other, permission could not be given effect to. In the case 
before the Madras High Court, it is true, that there was permission given 
to institute a suit but, as I have said whether there was permission to bring 

fresh suit or not, the effect would be the same. 

The case must, therefore, go back to be dealt with on its merits with reference 
to plot No. 1 only. 

‘I make no order as to the costs of this appeal. 

Babu Harendra Narain Mitra for the Appellants :—In.the first suit the 
plaintiff not having claimed plot No. 1, he could only claim it in the second 
suit if he had been permitted to withdraw the first suit with liberty to bring 
a second suit. The case of Venkata Shetti v. Ranga Nayak (1), cited in 
Mr. Justice Mitra's judgment goes only to this extent and no further. It 
is only when a suit is permitted to be withdrawn with liberty for a fresh suit 
that the second suit would proceed, as if the first had never been instituted. 
[n the present case though such permission fora second suit was given, the 
permission was conditional on payment of defendant's costs which were never 
paid by the plaintiff. 

[Pratt S. Did not the order provide for dismissal of the suit if costs 
were not paid ? 

The case of Behari Lal Pal v. Srimati Baran Mai Dasi (2), is in point. 
The observation relied upon in the judgment was not obiter but the ratio of the 
decision. Cited the case of Robert Watson & Co. v. The Collector of Rajshahi (3). 

Babu Ram Charan Mitra (with him Moulvie Serajul Islam) for the 
Respondent .—After plaintiff failed to comply with the conditions on which 
he obtained the order to withdraw, the case came under para. 2 of section 
373, C. P. Code, as if thesuit had been withdrawn without the permission 
fora fresh suit. Ali that para. 2 , precludes the plaintiff from doing in such 
acase is from suing again for the subject matter of the first suit, and not 
from suing for any relief in respect of the cause of action in reference to which 


(1) (1887) I. L. R. ro Mad. 160. (2 (1894) I. L. R. 17 All. 53. 
(1) (1869) 13 M. L A. 160 (169). 
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the first suit had been brought. If the legislature intended that the effect 
would be, as appellant contends, the words in para. 2 would have run thus :— 
"for any relief in respect of the cause of action regarding which the first 
suit was brought," instead of “ for the same matter or in respect of the 
same point." 

[Pratt ¥. Was not the suit practically dismised ?] 

.lhe suit may have been withdrawn as soon as it was filed, before any 
evidence was given and probably to correct the mistake of not suing for 
both plots in the same suit. 

Sec. 43 would seem to contemplate that in order that the bar may apply 
the first suit should be proceeded with. The provisions of Sec. 43 and 373 
being in the nature of penal provisions should be liberally construed. 

C. À. V. 


The judgments of the Court were as follows :— 


Maclean C. J.—This case is not free from difficulty. The 
short facts are these. The action is one practically for declaration 
of the plaintiff's title to two plots of land, and for khas possession. 
Those plots may be referred to as plots Nos. x and 2. It appears 


that in. respect of plot No. 2, the plaintiff had brought an action. 


previous to the present, not including in that action, any claim in 
respect of plot No. 1. Under the provisions of section 373 C. C. P. 
the plaintiff was permitted to withdraw from that suit, on condition 
of paying the costs. He did not, however, pay the costs and in 
consequence, not having complied with the terms upon which the 
withdrawal was allowed, he must be taken to have withdrawn without 
the permission of the Court, in which case he would be liable for 
such costs as the Court might award, and be precluded from bringing 
a fresh suit for the same matter. In my opinion when a plaintiff 
withdraws without permission, the suit, having regard to the language 
of the: section, must be regarded as practically dismissed. 

^ The plaintiff then brought the present suit in respect of both 
plots Nos. 1 and 2 and it is urged on behalf of the defendants, that 
the plaintiff cannot succeed in respect of either of these plots on thc 
following grounds. In respect of plot No. 2, it is said that, inasmuch 
as it was the subject matter of the previous suit, and tbat suit was with- 
drawn without permisssion, he cannot bring a fresh suit for plot No. 2. 
The Courts below have adopted this view, as did Mr. Justice Mitra, 
and in that view we concur. In respect of plot No. 1, the objection 
is that the plaintiff ought to have included that claim in the previous 
action and as he did not do so, and that action must be treated as 
dismissed, he cannot, having regard to section 43 of the Code of 
Civil Procedure, now sue in respect of plot No. 1. This view has 
been adopted by the Courts below, but on appeal, Mr. Justice Mitra 
has held that the suit may proceed in respect of plot No. r. 
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With great respect I am unable to take that view. If the pre- 
vious suit had been withdrawn with the permission of the Court under 
Sec. 373 which, as already pointed out, was not the case, 1 should 
have concurred in Mr. Justice Mitra's view, because the previous suit 
in these circumstances must be treated as, in effect having been 
no suit at all: nothing was decided in it. But, inasmuch as the 
previous action in respect of plot No. 2 must be taken, in the 
circumstances, to have been practically dismissed, the plaintiff cannot 
having regard to sub-section 2 of section 43 of the Code of Civil 
Procedure, bring an action for plot No. 1, the claim for which he 
ought to have included in the former suit, which suit has been 
practically dismissed. I think, therefore, that the appeal must be 
aliowed, and the decision of the Subordinate Judge restored with 
costs. 

Pratt J.—I am of the same opinion. Even if the plaintiff had 
prosecuted his former action to a successful issue and had obtained 
a decree for plot No. 2, it is clear that he would have been debarred 
by section 43 C. C. D. from suing to recover plot No. r. It would 
be very anomalous if he could place himself in a better position 
than that of a successful litigant by withdrawing the first action without 
the leave of the Court. Such a withdrawal entails a statutory dis- 
ability as expressed in Sec, 373 and cannot, I think, have the effect 
of relegating him to the s/a/uo quo ante which alone would entitle. 
him to sue upon the entire cause of action, covering both plots 
of land. 

B. M. Appeal partly allowed. 


Before Sir Francis W. Maclean, K. C. I. E., Chief Fustice and 
Mr, Justice Pratt. 
KUMAR SARADINDU ROY 


v 


DHIRENDRA KANT ROY CHOWDHURY.* 


Minor, suit against, for rent —Will—Executors—Code of Civil Procedure 
(Act XIV of 1882), Secs. 32, 438—Executors, if all necessary parties— Local 
limits of the jurisdiction of the Court, residing within—Onus of proof—Sutt, if 
maintainable, 

Under Sec. 438 of the Code of Civil Procedure, where there are several 
executors, they must all be made parties, subject to the proviso, that an exe- 
cutor, living beyond the local limits of the jurisdiction of the Court, need 
not be made a party. 

*Letters Patent Appeal No. 34 of 1905, against the decree of the Hon'ble 
Mr. Justice Mookerjee, dated the 14th February 1905, in Appeal from Appel. 
late Decree No. 2155 of 1902. 
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If a defendant insists that an executor is a necessary party, it is for him to 
show that he, the executor, lives within the local limits of the jurisdiction of the 
Court in which the suit is brought. 


Appeal by the Plaintiff. 
Suit for recovery of arrears of rent. 
. lhe facts of the case appear from the judgment of the Hon'ble 
Mr. Justice Mookerjee which is as follows :— 


Mookerjee J.—This is an appeal on behalf of the defendant 
in an action for rent instituted by the plaintiff on the 17th April 1900. 
The suit was decreed expar/e on the 12th June r9oo, no appearance 
having been entered on behalf of the infant defendant. Subsequently 
upon an application made by the defendant, the expar/e decree was 
set aside and the case directed to be re-heard. "The defendant then 
filed a written statement in which he alleged that he was not liable 
for the rent, inasmuch as upon the death of his father who was the 
original tenant, probate of his will had been taken by his mother 
Girish Mohini as executrix and a gentleman, named  Jogesh 
Chandra as executor. The learned Munsiff found that although the 
plaintiff had instituted the suit against the infant defendant in 
ignorance of the fact that executors had been appointed, yet before 
the revival of the case he had definite knowledge that the estate of 
the deceased had vested in the executors whom he had made 
defendants in another suit. It was also found thal although 
plaintiff had an opportunity of adding the executors as parties after 
the fact had been brought to his notice by the written statement, he 
deliberately declined to do so and insisted upon proceeding with 
the suit against the infant defendant. Under these circumstances, 
the Court of first instance held, that the claim against the infant was 
not maintainable and dismissed the suit. Upon appeal by the 
plaintiff, the learned Subordinate Judge has held that it was not 
necessary to make both the executors party defendants, that as one 
of them, namely, the mother, had been appointed to act as guardian 
of the infant, she might be supposed to be on the records as re- 
presenting the estate, and the suit might proceed. He has accord- 
ingly made a decree in favour of the plaintiff and directed the 
amount decreed to be recovered from the estate of the deceased; 
but although this direction is given in the judgment, the decree 
actually drawn up makes the infant defendant personally liable for 
the judgment debt. The defendant has appealed to this Court, and 
on his behalf it has been contended that in this suitas framed, the 
plaintiff is not entitled to any decree either against the appellant 
personally or against the estate of the deceased. 
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In support of his argument, the learned vakil for the appellant 
has invited my attention to Secs. 4 and 12 of the Probate and Ad- 
ministration Act and to the cases of Komollochun v. Nilruttun (1) 
and Moosa v. Essa (2) which show that an executor of a deceased 
person is his legal representative for all purposes, that all the pro- 
perty of the deceased person vests in the executor as such and 
that probate of the will when granted establishes the will from the 
death of the testator; in other words, as observed by the learned 
Judges of the Bombay High Court, it cannot be held that until 
probate is taken out, there is no will at all exacting recognition of 
the disposition made and the authority conferred by it. The true view 
appears to be that the probate is merely the authenticated evidence 
of the will from which itself the executor derives his title and by 
virtue of which the property of the testator vests in him from the 
death of the testator, but the property vests in the executor by 
virtue of the will, not of the probate. In answer to this argument, 
the learned vakil for the respondent has contended that an executor 
cannot be sued till probate has been granted to him and that there- 
fore the plaintiff was justified in commencing this action against the 
heir-at-law, inasmuch as atthe date of the institution of the suit, 
the executors had not taken out probate. lt may be conceded 
that as held by the Judicial Committee in the case of Mohideen 
Hadjiar v. Pifchey (3) a creditor of a deceased debtor cannot 
sue a person named as executor in the will of the deceased 
unless he has either administered, that is, intermeddled with 
the ‘estate, or proved the will. But as observed by Lord 
Watson in delivering the judgment of the Judicial Committee 
in the case of Administrator General v. Prem Lal Mullick (4) 
as soon as the executors obtain probate, they become im- 
mediately vested by force of the Statute (Hindu Wills Act, 
1870) with the whole estate which belonged to the testator at the 
time of his decease. No authority has been shown to me for 
the proposition that if a suit is commenced against the 
heir-at-law because the executor has not taken out probate, the 
plaintiff is entitled to continue the suit against him after the 
executor has taken out probate and the fact has been brought to 
the notice of the plaintiff. The proper course for the plaintiff in 
such a case is, asthe learned vakil for the respondent himself has 
pointed out, to avail himself of the provisions of Sec. 372 C. P. C. 
In the present instance however although the plaintiff had ample 


(1) (1878) I. L. R. 4 Calc. 362. (3) (1894) A. C. 437. 
(2) (1884) I. L. R. 8 Bom, 241 (254). ( (1894) L.R. 22 I. A. 107 (1145). 
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opportunity of doing so, he has resolutely refused to adopt that 
course. It has also been conceded that the view taken by the 
learned Subordinate Judge, that when there are two executors, a suit 
may be instituted against one of them, so as to entitle -the plaintiff 
to obtain a decree binding the estate, is erroneous; for under Sec. 
438 C. P.C., when there are several executors, they shall all be made 
parties to a suit against one or more of them, provided that executors 
who have not proved their testator's will and executors beyond the 
local limits of the jurisdiction of the Court need not be made parties. 
In the case before me, probate has been taken out by two executors 
and it appears from the record that both of them reside within the 
jurisdiction of the Court, one of them being the widow of the de- 
ceased and the other a pleader at Rungpore. 1 cannot also uphold 
the view of the Subordinate Tudge that this suit brought against the 
infant defendant represented by his mother as guardian ad Ii/em 
may be regarded as a suit against one of the executors to the estate 
inasmuch as the guardian ad vem happens to be one of such 
executors. 

The learned vakil for the respondent endeavoured to support the 
decision of the Subordinate Judge on the ground that the infant 
défendant is the person beneficially interested under the will, and 
that the suit might be brought against him inasmuch as the execu- 


tors were really in the position of trustees. I find myself unable to 


deal with this question as the will is not on the record and there has 
been no investigation of the rights of the parties under the will, nor 
as to what has been done by the executors to carry out its provi- 
sions. The learned vakil for the respondent further suggested that 
the decision of the Court below might be supported on the ground 
that as the infant defendant was found to be in possession, the suit 
might be maintainable against him. and he referred to the cases of 
Prosunno v. Kristo (1), Janaki v. Dhanu (2) and. Chuni Lal v. 
Osmond Beeby (3) in support of this position. No doubt these cases 
show that orders made against the residuary legatee or person in 
possession may under certain circumstances be binding upon the 
estate; but they do,not support the contention that the plaintiff is 
entitled to maintain the suit against the heir-at-law or against a 
person in possession when he has knowledge that there are execu- 
tors who have taken out probate of the will of the deceased; more- 
over there is nothing to show what the rights of the infant defendant 
are in respect of the property in suit under the will of his father. 
(1) (1878) I. L. R., Buea 0 RO E R., 14 Mad. 454. 
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I may add that no application has been made to me on behalf of 
the plaintiff to amend the plaint by adding the executors as defend- 
ants, and even if such an application had been made, I could hardly 
accede to it, having regard to the attitude taken by the plaintiff in 


the Courts below. 
The result therefore is that this appeal must be allowed, the 


decree of the Subordinate Tudge reversed and that of the Court of 
first instance restored; the plaintiff's suit will stand dismissed with 
costs in all the Courts. 

Dr. Rashbehary Ghose and Babu Baikuntha Nath Das forthe 
Appellant. 

Babu Pravas Chandra Mitter for the Respondent. 

The judgments of the Court were as follows :— 


Maclean C. J.—This is a suit for rent. It was brought against 
a minor who was represented by his mother as guardian ad litem 
on the allegation that he was holding and enjoying the land in ques- 
tion which, in point of quantity, was very small, the whole rent for 
3 or 4 years amounting only to Rupees 128, The defendant did 
not appear and there was an expar/e decree. That decree was 
afterwards set aside, and, at the trial, it was alleged that the father of ` 
the defendant through whom the defendant claimed had left a will 
and appointed an executrix and an executor, the executor being 


. Babu Jogesh Chunder Mozumdar, a pleader of the Judge’s Court 


at Rungpur, and the executrix being the mother of the defendant 
and the objection taken before the Munsiff was that, although the- 
mother was a party to the suit, the executor Babu Jogesh Chunder 
Mozumdar who ought to have been made a party was not so made. 
The Court did not act under the power given to it by section 32 
C. P. C. but, as the plaintiff said that it was not necessary to make 
the executor a party, it proceeded to judgment and dismissed the 
suit on the ground that the executor was not made a party. The 
plaintiff appealed and the Subordinate Judge allowed the appeal 
and gave a decree to the plaintiff. There was an appeal to Mr. 
Justice Mookerjee and he reversed the decision of the Subordinate 
judge on the ground that the executor was a necessary party to 
the suit and the suit could not go on without him. It is from that deci- 
sion that the present appeal has been preferred. ‘The sole question, 
to my mind, is whether this executor was a necessary party to the 
suit. I may mention that the Subordinate Judge found as a fact 
that the minor defendant was in possession of the land in question. 
Under section 438 C. C. P., where there are several executors, they 
must all be made parties subject to the proviso that an executor, 


* 
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Jiving beyond the local limits of the jurisdiction of the Court, need Civic. 
not be madea party. It seems to me that, if the defendant insisted 1905 
that the executor wasa necessary party, it was for him to show 








Kumar Saradindu 
that he lived within the local limits of the jurisdiction of the Court Roy 


in which the suit was brought. But he failed to show that and the Dhirendra Kant 
inference I should draw from his own statement is that the executor Roy Chowdhury. 
was living beyond the local limits of the jurisdiction of the Court. Meclean C. $. 
If that were so, it was not necessary to make him a party. In his 
written statement the defendant distinctly said that the executor was 
a pleader in the Court at Rungpur which is certainly outside the 
jurisdiction of the Court of the Munsiff at Kurigram. That, asa 
matter of fact, is not disputed. This point seems to have attracted 
the attention of Mr. Justice Mookerjee and he deals with it in these 
terms :—‘‘And it appears from the record that both of them" that 
is the executor and the executrix "reside within the jurisdiction of 
the Court, one of them being the widow of the deceased and the other 
a pleader at Rungpur". There is absolutely nothing on the record 
to show that the executor resided within the jurisdiction of the Court. 
The inference is all the other way. It seems to me, therefore, that 
the respondent has failed to show that this gentleman was a neces- 
sary party to the suit because it has not been shown that he was 
living within the jurisdiction of the Munsiff's Court. As I have said, 
the inference I should draw from the circumstances of the case is 
that he was living outside the jurisdiction of. the Munsiff's Court. 
I have the less hesitation in coming to this ccnclusion because it 
seems to me that the defendant’s case has nomerits. He was asked 
to pay the rent due from him he being in possession of the property 
and he did not pay it. No doubt he is a minor, but he had a guar- 
dian acting for him. The defence isa purely technical one and 
ought not to succeed. The appeal must be allowed with costs and the 
decree of the Subordinate Judge restored. 
Pratt J.—1 concur. 
B. M. Appeal allowed. 
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Before Mr. Fustice Mookerjee 


SYED ABDULLA AND OTHERS 
: 


HURKISHEN SINGH.* 


Civil Procedure Code (Act XIV of 1882), Sec. 43—-Cause of action—Rent 
for successive years—Bengal Tenancy Act (VIII of 1885), Sees. 69 and 7o. 

À, a landlord took proceedings against a tenant B for recovery of thé 
rent of the year 1305 by appraisement of the crops under Secs. 69 and 70 of 
the Bengal Tenancy Act and realised his dues by execution. B then sued 
to set aside the proceedings as held without jurisdiction: and obtained a 
decree for restitution. Meanwhile, A had sued and obtained a decree for 1306. 
After being compelled to make restitution, A sued for the rents of 1305 
and 1307. 

Held: The claim for 1305 was barred by Sec. 43 C. P. C. asit had not 
been included in the suit for 1306. 

Sec. ‘43 C. P. C. includes accidental or involuntary omissions as well as 
acts of deliberate relinquishment and cannot be controlled by any considera: 
tions of the motives of the party to whom it is to be applied. 

Busloor Ruheem v. Shamsoonnissa (1) followed. 

The claim for rent for several successive years constitutes one whole 
claim in respect of the cause of action within the meaning of Sec. 43 C. P. C., 
even though the claim for one year be taken to have been extinguished by 
satisfaction and subsequently revived by cancellation of such satisfaction. 

Adhirani Narain Kumari v. Raghu  Mahapatra (2), Madan Mohan v. 
Lala Sheo Sankar (3) and Surnomoyee v. Shoshee Mukhi (4) applied. 


Appeal by the Plaintiffs. 
Suit for the recovery of rent. 
The material facts and arguments will appear from the judgment. 
Babu Omakali Mukherjee and Moulvi Mahomed Mustafa Khan 
for the Appellants. 


No one appeared for the Respondent. 
C. A. V. 


The judgment of the Court was as follows :— 

Mookerjee J.—This is an appeal on behalf of the plaintiffs in 
a suit for the recovery of rent for the years 1305 and 1307. The 
claim in respect of the latter year has been allowed, but that in 
respect of the former year disallowed on the ground that it was barred. 

+ Appeal from Appellate Decree No. 2494 of 1902 against the decree of 
C. E.Pittar Esq. District Judge, Gaya, dated the 28th August 1902, revers- 
ing that of Babu Purno Chundra Ghosh, Munsiff, Gaya, dated 26th March 


1902. 
No appeal was preferred against the decision of Mookerjee j. under Sec 


r 


15 of the Letters Patent—-Rep. 


(D G867)11 M. L A. s51. (3) (1885) I. L. R. r2 Calc. 482. 
98 vd I. L. R. 12 Calc. 50 (4) (1868) 12 M. I. A. 
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under Sec. 43 C. P. C. The only point which has been argued 
before me on appeal is as to the applicability of Sec, 43 to the facts 
of this case. l 1 

It appears that on the 24th N ovember, 1897, the plaintiffs applied 
under Sec. 69 of the Bengal Tenancy Act to appraise the crops grown 
by the defendant. On the 21st Jan. 1898. the Collector determined 
under Sec. 7o, Subsec. (4) of the Bengal Tenancy Act that the 
amount payable by the defendant to the plaintiffs as the value 
of the. share of crops deliverable to the -latter for the year 
1305, was Rs. 477-6as. Under Subsec. 5 of Sec. 70,this order 
being ‘enforceable as a decree the plaintiffs on the rtth May 
1898 applied for execution to the Civil Court, and took out 
process for enforcement thereof. On the sth July following, 
the defendant instituted a suit to set aside the order of the Collector 
on the ground that as held in the case of Nukheda v. Ripu (1), 
he had no jurisdiction to proceed under sections 69 and 7o, at the ins- 
tance of the plaintiffs who were co-sharer landlords. Four days 
later, the plaintiffs were obliged to deposit in Court the full amount 
awarded by the Collector, and on the 26th July 1898 the plaintiffs 
withdrew the sum so deposited and appropriated it in satisfaction of 
the decree made in their favour by the Collector. On the 8th March 
1899, the suit instituted by the defendant was decreed in his favour and 
the order of the Collector was set aside as made without jurisdiction. 
The. defendant however could not get back amicably from the 
plaintiffs the amount which he had deposited in Court and on the 14th 
Aug. 1899. he instituted a suit against the plaintiff to compel restitution. 
On the znd October 1:889 the plaintiffs instituted a suit to recover 
the arrears of 1306 which had meanwhile accrued due; they did not 
however include in this suit a claim for the rent of 1305. On the 
25th July rgoo the suit for restitution was decreed in favour of the 
defendant. On the 5th September 1900, the plaintiffs instituted the 
present suit to recover the rents for 1305 and 1307, The Courts 
below have concurrently held that the claim for 1305 ought to have 
been included in the suit instituted on the 2nd October 1899, for the 
recovery of the rent of 1306 and that consequently it is barred under 
Sec. 43 of the C. P. C. Iam of opinion that this view is clearly 
right and ought to be upheld. 

It is quite clear from the illustration to Sec. 43 as also from the 
cases of ddhirant Narain Kumari v. Raghu Mohapatro (2), Madan- 
mohun Lall v. Lala Sheosankar Sahai (3), that the claim for rent for 
several successive years constitutes one whole claim in respect of the 


. (1) (1898) 4 C. W. N. 239. (2) (1835) I. L. R. 12 Calc. 5o. 
(3) (1885) I. L. R. 12 Calc. 482. 
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cause of action within the meaning of Sec. 43. Prima facie therefore 
the claim in respect of 1305 would be barred as it was not 
included in the suit for 1306. Obviously the plaintiffs omitted to 
sue in respect of 1305, when they sued for 1306 and therefore under 
para. 2 of Sec. 43, they cannot afterwards sue in respect of the 
portion so omitted. The learned vakil for the appellants has however 
contended that his clients had good reason for not including the 
claim for 1305 in the previous suit. I do not think any question of 
justification arises under Sec. 43 for as pointed out by their Lordships 
of the Judicial Committee in Afoonshee Buzloor Ruheem v. Shumsoon- 
nissa Begum (1), the section plainly includes accidental or involuntary 
omissions, as well as acts of deliberate relinquishment, and when 
the words of a law are clear and positive, they cannot be controlled 
by any consideration of the motives of the party to whom it is to be 
applied.’ But if any such question does arise I do not see that the plain- 
tiffs have any good grounds to urge in their favour. It has been found 
by a competent Court that the proceedings under Sec. 69, of the 
Bengal Tenancy Act were without jurisdiction and the order 
under Sec. 70 ultra vires. The appellants obtained money from the 
defendant and applied it in satisfaction of a decree which was 
null and void. As soon as that decree was set aside, instead 
of reimbursing the defendant as they ought to have done, they 
drove him to a suit for restitution ; with full knowledge of the 
pendency of this suit, they instituted a suit for the recovery of 
rent of the following year. If therefore, they now find themselves 
in a difficulty, it is entirely due to their own action. 

The learned vakil for the appellants has further argued that the 
cause of action for the rent of 1307 is distinct from the cause of 
action in respect of the claim for 1305 which he suggests did not 
arise till the defendant's suit for restitution was decreed against the 
plaintiffs. In other words the learned vakil argues that the claim 
for 1305 was extinguished as soon as the plaintiffs withdrew the sum 
deposited by the defendant, but was subsequently revived as soon 
as the decree for restitution was made. I am of opinion that this 
argument is not well founded ; the claim is for the rent of 1305, it is 
not for the recovery of the amount paid by way of restitution ; indeed 
I do not see how a claim can possibly be maintained for the recovery 
of a sum paid by way of restitution under a decree which was made 
by a Court of competent and co-ordinate jurisdiction and which still 
stands unreversed. 

The learned vakil for the appellants invited my attention to 
several reported cases in which the effect of Sec. 43 has been consi- 

(1) (1867) 11 M. I. A. 551 at p. 605. 
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dered, but is needless to refer to them in detail because as was con- 
ceded by the learned vakil himself they have no direct bearing on, 
nor any similarity to the facts of this case. There is however one 
decision of the Judicial Committee, Afuss/. Ranee Surnomoyee v. 
Shosheemokhee Burmonia (1), on which the learned vakil placed 
some reliance and which, so far as it is applicable, seems to negative 
his contention, In that case a suit for rent was instituted in respect of 
a putni which had been the subject matter of a sale, subsequently 
reversed. It was held, that the cause of action for the rent of the 
period intervening between the time of sale and its reversal did not 
accrue as against the original putnidar till the sale had been reversed 
and he had been restored to possession. Applying that doctrine to 
the facts of the present case, it is clear that the claim for the rent of 
1305 which was extinguished when the order of the Collector was 
satisfied may be taken to have been revived as soon as that order was 
set aside by a competent civil Court on the 8th March 1899. When 
therefore the plaintiffs instituted the suit for r306 on the znd Octo- 
ber 1899, they had a subsisting cause of action in respect of the year 
1305. They were consequently bound to include it in the previous 
suit. 


In this view of the matter, I must hold that the decree made by 
the Court below is correct and ought tobe affirmed. The appeal 
fails and is dismissed without costs as the learned vakil for the res- 
pondent says that he has no instructions to appear and declines to 
argue the case. 


B. M. Appeal dismissed. 
i (1) 6868) 12 M. I. A. 244. 





وی 


Before Mr. Justice Ghose and Mr. Fustice Pratt. 
ABDUL IASALAM 


V. 


MUSST. RAFIAT AND OTHERS.* 

Usufructuary morfgage—Suit for money by mortgagee, when lies—Mort- 
gagee dispossessed or not, put in possession by mortgagor—Zurpeshgi lease— 
Transfer of Property Act (IV of 1882), section 67 cl. (a) and section 68, clauses 
(5) and (c). 

Clause (a) of section 67, ofthe Transfer of Property Act, should be read 
with and as subject to the provisions in cl. (c) of Sec. 68 of the Act. 

* Appeal from Appellate Decree No. 137 of 1899 against the decree of 
H. E. Ransom Esq. District Judge, Patna, dated the 7th October 1898, 
reversing that of Babu Nistaran Banerjee, Munsiff Ist Court, Patna, dated 
Ist July 1898. 
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An usufructuary mortgagee as such is entitled to sue the mortgagor for 
the money lent on the mortgage, when the mortgagor fails to deliver to him 
possession of the property orto secure to him quiet possession thereof. 

Hiralal v. Ghasttt (1) followed. 


Appeal by the Plaintiff. 

Suit for money due on an usufructuary mortgage. 

The material facts and the question argued appear from the 
judgment. 

Dr. Asutosh Mookerjee for the Appellant. 

Moulvis Mohomed Fusuf and Mustafa Khan for the Respondents. 


The judgment of the Court was delivered by 

Ghose J.—This appeal arises out of a suit for the recov ery of 
money by sale of properties covered by an usufructuary mortgage. 
The defendant or rather her husband, executed the said mortgage in 
favour of the plaintiff's assignor. The transaction was in the nature 
ofa Zurpeshgi transaction under which the property was agreed 
to be made over to the mortgagees; it being stipulated that out of 
the usufruct, the mortgagee should pay to the mortgagor an yearly 
rent of Rs. 9-12, and keep to himself Rs. 26-4 on account of the 
interest accruing upon the Zurpeshgi money advanced by him; that 
the money advanced should be repaid at the end of the year 1297 
F. S. but that in the event of failure on the part of the mortgagor 
to repay it at the appointed time, the Zara settlement should; until 
repayment of the whole of the Zurpeshgi money, stand good with. 
all the conditions mentioned in the document and so on. 

According to the plaintiffs case, his assignor was.put in posses- 
sion of the properties comprised in the usufructuary mortgage, but 
that he was subsequently dispossessed by the defendant. It does not 
appear that there was really any question between the parties that 
the defendant was in possession at the time of the institution of 
the suit ; but it does not seem to be clear if the question was raised 
between them, whether the plaintiffs assignor had been put in 
possession, and subsequently dispossessed. l 

The Court of first instance found that the transaction between 
the plaintiffs assignor and the defendant's husband was a valid 
transaction ; and it accordingly gave the plaintiff a decree such as 
he asked for. 

On appeal, however, the District Judge has reversed the decree 
of the Court of first. instance, and upon the simple ground, that 
having regard to the provisions of Sec. 67, clause (a) of the Transfer 
of Property Act, the plaintiffs only remedy was to sue: for the re- 


(1) (1894) I. L, R, 16 All. 318 (F. B). 
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covery of possession of the property comprised in the mortgage, 
and not to sue for the money by sale of the mortgaged property. 
No doubt, if we were to confine our attention to the provisions of 
section 67 clause (a) of the Transfer of Property Act, the view 
taken by the learned Judge would be perfectly correct. The said 
section says:— Nothing in this section shall be deemed-—(a) to 
authorise a simple mortgagee as such to institute a suit for fore- 
closure, or an usufructuary mortgagee as such to institute a suit for 
foreclosure or sale or a mortgagee by conditional sale as such to 
institute a suit for sale." 


We have however the provisions of the next section—section 
68, which provides, among other matters, that the mortgagee has a 
right ‘to sue the mortgagor for the mortgage money in the following 
cases, one of the cases being “ where, the mortgagee being entitled 
to possession of the property, the mortgagor fails to deliver the 
same to him, or to secure the possession thereof to him without 
disturbance by the mortgagor or any other person”, 


So that in the case of an usufructuary mortgage, where the mort- 
gagee is entitled to possession of the property, if the mortgagor fails 
to deliver possession, or to secure quiet possession thereof, the 
mortgagee would be entitled to sue for the mortgage money. And 
it seems ‘to us that clause (a) of section 67, which lays down that an 
usufructuary mortgagee, as such, is not entitled to sue for fore- 
closure or sale, is subject to this proviso: namely, that the usufruc- 
tuary mortgagee, if the mortgagor fails to deliver him possession of 
the property or to secure to him quiet possession thereof, he, the 
mortgagee, is entitled to sue the mortgagor for the mortgage money. 


We observe that in the case of Hira Lal v. GAasttu (1) where 
the mortgagors, under an usufructuary mortgage entered into pos- 
session, under a lease for a term of years executed by the mort- 
gagees, and where it was agreed that on the expiration of the said 
term, the mortgagor might on fulfilment of certain conditions men- 
tioned in the deed, renew the lease but on the expiry of the term, 
failed to fulfil such conditions, and refused to give up possession of 
the mortgaged properties to the mortgagees, it was held by a Full 
Bench of that Court that the mortgagees were entitled to a money- 
decree for the amount due under the mortgage, whether it be under 
clause (b) or under clause (c) of section 68 of the Transter of 
Property Act. 


(1) (1894) 1. L. R. 16 All. 318. 
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In the circumstances of this-case, we are inclined to hold that 
the plaintiff is entitled to recover the money under clause (c) of sec- 
tion 68 of the Transfer of Property Act. 


For these reasons, we are unable to affirm the view of the Dis- 
trict Judge. We accordingly set aside his judgment and decree and 
send back the case to him for trial on the merits. 

Costs will abide the result. > l 

The appeal, will, however, stand dismissed as against the minor 
respondents, Abul Burkat, Abul Husnat, they not being represent- 
ed before us. | 


H. S. Appeal allowed; case remanded. 


Before Mr. Justice Geidt and Mr. Justice Mookerjee. 
RAM GOPAL DEY AND ANOTHER 


v. 
RAGHU NATH GHOSAL AND OTHERS.* 


Civil Procedure Code (Act XIV of 1882), Secs. 562, 578— Order of remand, 
irregular-—Breach of contract, suit upon—Tert, suit upon—Parties—Obstruc- 
tion, suit to remove. 


When a case was remanded for fresh trial apparently under Sec. $62 
C. P. C. on the ground that the deposition of the witnesses recorded in the 
first Court did not bear the usual certificate, such remand was irregular, 
because it was not authorised by any provision of the Civil Procedure Code; 
such an irregularity is cured by Sec. 578 C. P.C. and does not ipso facto 
vitiate all proceedings taken after the remand, 


In a suit based upon a breach of contract, all parties, who are damnified 
by the breach, must join. 

A suit, however, in which relief is claimed on the basis of a tort, may be 
maintained by any of the persons injured thereby, even though the tort is 
a damage done to land owned by plaintiff jointly with other persons who 
are not parties to the suit, 

Roberts v. Holland (1) and Sagdeo v. Padarath (2) followed. 

When injury is caused by obstruction to the exercise of the right of 
irrigation which affects the productive powers of the land and endangers 
the receipt of rent from the tenant, not merely tbe tenant in actual occupa- 
tion but also his landlord may sue for declaration of the right and the 
removal of the obstruction. 


Appeal by the Defendants Nos. t and 2. 
Suit for declaration of a right of irrigation and for the 
removal of an obstruction. 


* Appeal from Appellate Decree No. 724 of 1903 against the decree of 
Babu Annoda Prosad Bagchi, Addl. Subordinate Judge, Burdwan, dated the 
26th January, 1903 affirming that of Babu Soshi Kumar Ghose, Munsiff, 
Kalna, dated the 5th August 1901. 


(1) (1893) 1 Q. B. 665. (2) (1897) I. L. R. 25 Calc. 285. 


VoL. IL] , HIGH COURT. 


The material facts and arguments are set out in the judgment. 
Babu Digambar Chatlerjee for the Appellants. 

Babu Charu Chunder Ghose for the Respondents, 

The judgment of the Court was delivered by 


Goidt J.—The plaintiff in this.case claimed a right to irrigate 
2 plots of land from the defendant’s tank which is situated between 
them. He alleged that the defendants had obstructed the irrigation 
and he accordingly prayed that his right to irrigate the land might 
be established and that the obstruction might be removed. 


The defendants pleaded in/erafia that with regard to one of the 
. plots, the plaintiff had no interest at all and with regard to the other 
plot he had only a joint interest with his nephew and that the suit 
was therefore liable to be dismissed, because the plaintiff had not 
joined with him all the necessary parties to the action. They also 
denied that the plaintiff had any right to irrigate his land from the 
tank and they pleaded limitation. 


The first Court dismissed the plaintiff's suit. He appealed to the 
Subordinate Judge who noticed that the depositions of the witnesses 
did not bear the usual certificate that the depositions had been read 
over to the witnesses. He accordingly set aside the Munsiff's judg- 
ment and remanded the case for trial de novo. 


A new trial was held, fresh evidence was taken and the Munsiff 
decreed the plaintiffs claim. That judgment has been upheld on 
appeal by the Subordinate Judge. 

The first objection taken by the learned pleader who appears 
on behalf of the defendants appellants is, that the Subordinate Judge 
was not justified under the law in remanding the case for a fresh 
trial and his contention is that all proceedings subsequent to that 
order of remand are bad and the case should be decided on the 
judgment recorded in the first instance by the Munsiff. 

It may be conceded that there is no section in the Code of Civil 
Procedure or in any other law which authorized the Subordinate 
Judge to adopt the procedure which he took in this case of setting 
aside a judgment and remanding a case for a fresh trial because the 
depositions of witnesses did not bear the customary certificate. But 
we are of opinion that this irregularity is cured by Sec. 578. The 
irregularity in our opinion has not affected the merits of the case 
which will have to be decided now on the evidence before the Court. 
It is impossible to say without deciding the appeal before us whether 
the dismissal of the plaintiff’s suit in the first instance was right or 
not. 
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The second ground taken is that the Subordinate Judge has 
found that the plaintiff's nephew is entitled to a share in one of the 
plots and that the suit-in respect of that plot should be dismissed as 
the nephew has not been joined as a plaintiff. 


It is not quite clear that the Subordinate Judge really meant to 
find that the nephew had such a share. He takes it for granted that 
such was the case and then held that the absence of the nephew 
from the suit did not render the suit liable to be defeated. We think 
he was right in this view. This is not a case of a breach of contract 
where all the parties who are damnified by the breach must join in 
the suit. It is in substance a relief claimed in respect of a tort, that 
is to say, an obstruction of the channel by which the water passed to 
the plaintiff's land whereby he was injured, and that such a suit may 
be maintained by one of the persons who has been injured by the 
tort even in a case like this where the tortis a damage done to land 
belonging to the plaintiff and some one else who is not a party to the 
suit, is clear on the authority of Roberts v. Holland (1). There is 
also a decision of this Court to the same effect, fagdeo Singh v. 
Padarath Ahir (a). At page 289 the learned Judges who decided the 
case say “no doubt there are certain classes of cases in which 
persons having the same cause of action must sue jointly, such as suits 
upon a contract, but we are not aware of any authority for the appli- 
cation of this rule to actions on tort in every case in which several 
persons have been damnified by the same tortious act." The wrong 
for which relief was claimed in this case was the obstruction caused 
to the irrigation of land, a wrong in respect of which any person 
injured thereby is separately entitled to relief. 


The third ground on which the judgment under appeal is assailed 
is that the plaintiff is not in actual occupation of the land in respect 
of which he brings this suit but that he holds it through a sub-tenant 
and it is contended that under the circumstances the plaintiff is not 
entitled to bring the suit. 


We cannot agree with this contention which is opposed to the 
authorities quoted in Gale on Easements, 7th edition, page 550. The 
plaintiff in this case is injured when the right to irrigate the land is 
obstructed; for the productive powers of the land are diminished, 
and the receipt of rent from the tenant is thereby endangered. It is 
notan injury therefore which affects the tenants alone; it equally 
affects the plaintiff who is the tenant's landlord, and the plaintiff is 
therefore entitled to bring this suit. 

(r) 0893) 1 Q. B. 665. (a) (1897) I. L. R. 25 Cale. 28g. 


VoL. II.] HIGH COURT. 


The 4th ground taken was that the suit was barred on the ground 
of limitation, in that there had been an interruption of the easement 
for more than 2 years. We consider this question is concluded by 
the finding of fact at which the Subordinate Judge has arrived. He 
found that there was no obstruction in 1303 which is one of the 
years which the defendants set up as constituting a break in the 
plaintiff's user. 


All the grounds taken in this appeal fails and the appeal is accor- 
dingly dismissed with costs. 
B. M. Appeal dismissed. 


Before Mr. Sustice Pratt and Mr. Fustice Mitra. 
JOGENDRA NATH BHATTACHARYA AND ANOTHER 


D 


HIRANYAKUMAR MUHURI AND OTHERS. * 


Mortgage decree, execution of — Attachment before execution by a decree- 
holder against the mortgagee—Attaching creditor, how should execute it— 
Mortgagee, substituted in place of—Irregularity, not affecting the jurisdiction 
of the Court—Acquiescence of the judgment debtor, if cures it—Omission to 
prefer objection, if creates the bar of res judicata—Civil Procedure Code (Act 
XIV of 1882), ss. 13, 248 and 273. 


A mortgage decree is not a decree’ for money within the meaning of s. 273 
of the Code of Civil Procedure. The proper procedure for a decree-holder 
attaching a mortgage decree is to ask for a sale of it, and, if he succeeds in 
being the purchaser, to apply for execution as purchaser of the interest of 
the mortgagee decree-holder. 


Gopal Nana Set v. Foharimal (1) and Baijnath Lohea v. Binoyendranath 
Palit (2) followed. l 


Where a holder of a decree against a mortgagee attached the mortgage 
decree before its execution, got himself substituted in place of the mort- 
gagee decree-holder, executed the mortgage-decree, and sold the property in 
execution, and th» sale was confirmed, and where the judgmsnt-debtor did 
not object to the substitution, or to the execution of the decree by the sub- 
stituted decree-holder, but allowed the execution to proceed, and pleaded 
payment to the substituted decree-holder : 


Held: that although there was an irregularity in the procedure, it was 


cured by the long acquiescence of the judgment debtor and the judgment 
debtor is estopped by his own conduct from upsetting the whole procedure. 


* Appeal from Appellate Order No. 192 of 1904, against the order of 
] D. Cargil Esq. Offg. District Judge of Nadia, dated the 8th February 
1904, afirming that of Babu Ramapati Dey, Munsif of Ranaghat, dated 
21st July 1903. 

(1) (1891) I. L. R, 16 Bom. 522. (2) (1901) 6 C. W. N. 5. 


499 


CiviL 





1904 
Ram Gopal Dey 





v. 
Raghu Nath 
hoshal. 


Geidt ¥. 





CIVIL 


1904 





November 28, 29 
December 2. 


506 


CIVIL 


— 


1904 


Jogendra Nath 
Bhattacharya 
v 





Hiranyakumar 
Muhuri. 





December 2, 


THE CALCUTTA LAW JOURNAL. [Vou, IL 


Pisani v. Attorney General of Gibralter (1), Sadasiva Pillai v. Ramalinga 
Pillai (2) and Coventry v. Tulshi Pershad Narayan Singh (3) followed in 
principle. 

That the judgment debtor is also barred by the law of resjudicata 
from putting forward his present plea, vir, that the substitution could 
not be made and that the decree could not be executed by the substituted 
decree-holder in the way he did it, which he ought to have taken as a 
ground of his defence when notice under s. 248 was issued on him to shew 
cause why the decree should not be executed. 

Mungal Pershad v. Grifakant (4) referred to. 


That the substitution of the decree-holder was merely an irregularity 
and not an illegality which did not affect the jurisdiction of the Court. 


Appeal by substituted Decree-holders. 


Application for execution of a mortgage decree. 
The material facts and arguments are set out in the judgment. 
Babu Fyoti Prasad Sarbadhicari and Saileswar Sen for the 


Appellants. | 
Dr. Sarat Chandra Banerjee for the Respondents. C. A. V, 


The judgment of the Court was as follows :— 


This appeal arises out of a proceeding in execution of a mort- 
gage decree. One Aukhoy Kumar Bhattacharjee obtained on the 
31st August 1894, a mortgage decree sisi against one Ananda Gopal 
Muhuri in the Munsiff's Court at Ranaghat. The decree directed 
the sale of the mortgaged property for the amount mentioned in it 
in default of payment of the mortgage debt within two months. 
The mortgagee, Akhoy Kumar Bhattacherji, took no steps for some- 
time after the decree msi, and in the meantime the present appellants 
obtained a money decree for a large sum against Akhoy Kumar in 
the Court of the Subordinate Judge of Nadia. That was in 1:896. 
They applied for execution of their money-decree, and effected an 
attachment of the decree obtained by their judgment-debtor, Akhoy 
Kumar, in the Court of the Munsiff of Ranaghat. 

Thereafter, in June 1897, they applied to the Munsiff of Rana- 
ghat for the substitution of their names on the record as plaintiffs 
or decree-holders in the mortgage suit. The application was allow- 
ed onthe r4th July 1897. The appellants thus became plaintiffs, 
decree-holders, on the record, and on their executing the decree, 
the judgment-debtor, Ananda Gopal paid them 2 sum of Rupees 
340/- in part satisfaction. On the 15th September 1897 an order 
was made for striking off the execution case, the present appellants 


(1) (1874) L.R. 5 P. C. 516. (3) (1904) I. L. R. 31 Calc. 822. 
(2) (1875) L. R. a 1. A. 219. (4) (881) L. R. 8 I. A. 123. 


Vat... I.) HIGH COURT. 


as substituted decree-holders not having taken then any further steps 
for the matter. 
No other payment was made, and in execution case No. 1074 of 
1900 the present appellants again applied for the execution of the 
mortgage decree n the Court of the Munsiff of Ranaghat. Ananda 
.Gopal, the judgment-debtor, put in on the 17th July 1900 an objec- 
.tion to the execution, the objection being based. on the ground that 
the decree had been satisfied by payment. made by him. ‘There was 
no other ground of objection. In fact he acquiesced in the execu- 
tion proceeding going on at the instance of the present appellants, 
his objection being confined to a plea of payment. The objection, 
however, was disallowed by the Munsiff on the 4th August 1900. 


Thereafter on the 17th September 1900, the mortgaged property 
° was sold. The sale was confirmed on the 29th October 1900, and a 
certificate of sale was taken out by the purchaser. Ananda Gopal 
raised no objection, either to the sale or its confirmation, or to the 
certificate being taken out. On the other band he instituted suit 


No, 1785 of rgoo for the refund of the money which he alleged he. 


had paid to.the decree-holders and for which the decree-holders 
had not given -him credit. The suit was disposed of by the Munsiff 
on the 7th October 1901 by a decree dismissing it. Ananda Gopal 
appealed to the District Court, and the Subordinate Tudge who tried 
the appeal came, on the 20th January 1903, to the same conclusion 
as the Munsiff. : 

In the meantime and during the pendency of the appeal in suit 
No. 1785. of 1900 Ananda Gopal died and an application was made 
on behalf of his sons and heirs for the setting aside of the sale on, 
amongst other grounds, that the  decree-holders, the appellants 
before us, had no right to execute the decree having regard to the 
provisions of section 273, C. C. P. This application was made on 
the r4th November rgor, more than a year after the confirmation 
of the sale. ١ 

There were various preceedings with reference to this application, 
both in the first Court and in the Court of the District Judge; and 
the final judgment was passed by the Munsiff on the 21st July 1903. 
He held that under the penultimate clause of section 273, C. C. P. 
the present appellants could not properly get their names substituted 
in the record of the mortgage suit as plaintiffs or decree-holders. 
He was also of opinion that they were bound to proceed, if they 
wanted to have the benefit of the attachment, to the sale of the 
decree ; and they could only execute the mortgage decree as pur- 
chasers and not as attaching creditors. The conclusion arrived at 
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by him was that the proceedings were void and he accordingly set 
aside the sale. 

The learned District Judge in appeal has taken the same view 
and has affirmed the order setting aside the sale. There were 
various objections taken before the Lower Courts by the appellants 
as regards the application and the order setting aside the sale. It 
is not necessary for us to go into all of them, as we are inclined 
to give them relief on the ground that the judgment-debtor had 


-acted in such a way as to bring him within the rule of acquiescence 


laid down in the cases to which we shall presently refer. 


It appears, however, that subsequent to the disposal of the case’ 
by the Lower Appellate Court, the present appellants not only filed 
an appeal to this Court, the appeal we are now dealing with, but 
they also asked the Subordinate Judge, who had passed decree for 
money in their favour, to sell the mortgage decree under their attach- 
ment, and they actually succeeded in getting the decree sold. A 
preliminary objection has, therefore, been taken by the learned vakil 


_for the respondents that, having elected to’ proceed with the exe- 


cution in the manner indicated in the judgments of the Lower Courts 
and having caused the sale of the mortgage-decree, they are not 
entitled to proceed with this appeal. 

The learned vakil for the appellants has admitted that there 
has been an execution proceeding terminating in the sale of the 
mortgage decree. But he is prepared to relinquish the fruits of 
the execution proceeding and he has undertaken not to insist upon 
the sale standing. The purchaser also is agreeable to the sale being 


-set aside and to get back the purchase money which we are informed 


is now in Court in the credit of the mortgage suit. 


The execution proceedings subsequent to the presentation of the 
appeal were irregular. But inasmuch as the appellants do not 
wish to derive anygbenefit from them, we see no reason why we 
should not hear this appeal. It was presented before the execution 
proceedings commenced. The parties to the execution proceedings 
and the sale thereunder may be placed in s/a/u quo ante, and the 
learned vakil for the appellants has given an undertaking to that 
effect. 

We now proceed to deal with the appeal itself. We agree with 
the Lower Courts that, in an executicn proceeding an attaching 
creditor is not entitled to come in and get his name substituted on 
the record of a mortgage suit as decree-holder. His remedy lies in 
a sale of the mortgage decree. A mortgage decree is not a decree 
for money within the meaning of section 273 C. C. P. as has been 


VoL. II] HIGH COURT. 


repeatedly held by this Court. The proper procedure, therefore, 
for a decree-holder attaching a mortgage-decree is to ask for a sale 
of it, and, if he succeeds in being the purchaser, to apply for exe- 
cution as purchaser of the interest of the mortgagee decree-hoider. 
As authorities for this proposition, the Lower Courts have referred to 
two cases, Gopal Nana Set v. Fohurimal and Dada Bal Set 
v. Joharimal (1) and Baijnath Lohea v. Binoyendra Nath Palit (2). 
and we agree with the learned Judges who decided them. The 
decree-holders were not therefore in order in asking for the substi- 
tution of their names as decree-holders and for execution of the 
mortgage-decree. | 


But this irregularity in procedure alone cannot enable the judg- 
ment debtor to ask that the whole of the proceedings should be set 
aside. It was merely an irregularity in the order for substitution, 
not affecting the jurisdiction of the Court. 


It would be extremely unjust to allow the judgment-debtor an 
opportunity now to reopen the proceedings and to ask to have the 
sale set aside. He acquiesced in the proceedings in execution which 
took place in 1897, and accepting the present appellants as properly 
substituted on the record paid them Rupees 340. In the year 1900, 
in the second execution proccedings he did not object to the exe- 
cution going on at the instance of the substituted decree-holders 
and allowed the sale to take place and to be confirmed. His subse- 
quent conduct in instituting a suit and prosecuting the appeal against 
the Munsiff's order with reference to the alleged payment of money 
out of Court also goes to show that he fully acquiesced in the 
present appellants being placed on the record as decree-holders. 
The case, therefore, comes within the rule laid down in Pisani v. 
Attorney-General of Gibralter (3), Sadasiva Pillai v. Ramalinga 
Pillai (4) and Coventry v. Tulshi Pershad Narain Singh (5). 

The father of the respondents and the respondents themselves 
after his death adopted a course of conduct which induced the present 
appellants to proceed actively with the execution until it became too 
late for them to adopt regular proceeding ignoring the irregular order 
for substitution, the execution of the original mortgage decree being 
barred by this time. i 

We are also of opinion that the order of the 4th August 1900 
operates as a bar, as resjudicafa to the judgment-debtors objecting 


I n I. L. R. 16 Bom. 522. (3) Hat L.R.§ P. C. 516. 
G (1901) 6 C. W. N. 5. 4) (1875) L. R. a I. A. 219. 
(5) (1904) I. L. R. 31 Calc. 822. 
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to the execution on the grounds of irregularity in the order for 
substitution. The objection might anl should have been taken 
when notice under section 348 C. C. P. was issued to shew 
cause why the decree should not be executed. "There 5 
certainly an omission on the part of the judgment-debtor. The 
judgment-debtor urged before the Court a false plea and allowed 
an order to pass for execution. There was no appeal. See, 
Mungul Pershad Dichit v. Grijakant Lihiri (1). The learned vakil 
for the respondents has contended that the proceeding substituting 
the present appellants as decree-holders was not merely an irregu- 
larity but an illegality affecting the jurisdiction of the Court. We 
are not prepared to accept this contention. The Court executing 
the desrez hil full jurisdiction to do so. The Munsiff of Ranaghat 
was the proper Court to execute the decree. The irregularity con- 
sisted, not in taking any step under section 273, C. C. P. but in 
taking a step which the law does not contemplate, a step in the 
right Court in furtherance of the execution. 

We accordingly direct that the order of the Lower Courts be 
set aside and this appeal be decreed with costs which we assess at 
three gold mohurs. 


H. S. Appeal allowed. 
(1) (1881) L. R. 8 I. A. 123. 


Before Sir Francis William Maclean, K. C. I. E., Chief Tustice 
and Mr. Fustice Casperss. 
SRINATH HORE 
v. 
BISHAN CHANDRA DAS AND OTHERS.* 


Public Demands Recovery Act (1 of 1897 B. CJ, Sec. 10--Notice, non- 
service of, effect of—Decree —Civil Proce iure Code (Act XIV of 1882), Sec. 
244, applicability of. 

A certificate under the Public Demands Recovery Act cannot have the 
force of a decree unless notice under Sec. 10 of the Act has been duly served. 

Sec. 244 C. P.C. assuming it to be applicable to the case of a sale in 
execution of a certificate, has no application to such a case and a civil suit 
is not barred, but quaere, whether Sec. 244 C. P. C. is at all applicable to 
sales under the Public Demands Recovery Act. 

Barhamdeo v. Rasul (1) doubted and distinguished. 

Raghubans v. Fulkumari (a) referred to. 

* Appeal from Appellate Decree No. 1296 of 1904 against the decree of 
L. Palit Esq., District Judge, Faridpur, dated the rath February 1904, 
affirming that of Babu Bimala Charan Majumdar, Offg. Subordinate Judge, 
Faridpur, dated the 29th September 1902. ١ 

(1) (1905) 1 C. L. J. 360. (2) (1905) 1 C. L. J. 542. 


VoL. H.] HIGH COURT. 


Appeal by the Defendant. 

Suit for setting aside a certificate sale. 

Babus Mohendra Nath Roy and Mohini Mohan Chakravarti 
for the Appellant. 

Babus Jogesh Chandra Roy and Bipin Chandra Multik for the 
Respondents. 

The judgment of the Court was as follows :— 

Maclean C. J.— I do not think it is necessary, in the turn that 
the present case has taken, to deal with the question of the construc- 
tion of subsection (2) of section 19 of Act 1 (B. C.) of 1897 (The 
Public Demands Recovery Act), nor consequently to express any 
decided opinion as to whether the view taken in the case of Barham- 
deo v. Bibi Rusul (1), reported in Volume I of the Calcutta Law 
Journal p. 360 or the view taken by another Division Bench of this 
Court in the case of Raghuduns Sakai v. Fulkumari (2), which, I 
gather, is about to be reported at page 542 of the same volume, or in 
the other cases which are dealt with in that case is correct. I content 
myself with saying that, as at present advised, the inclination of my 
mind is that the suit would not be barred under the provisions of that 
section. Dut, as I have said, it is unnecessary to decide that point, for 
it is quite clear that, upon the facts of this case, both the Courts have 
found that no notice under section 10 of the Act was even duly 
served upon the plaintiffs. That being so, section 244 of the Code 
cannot bar the suit because the certificate never had the force of a 
decree within the meaning of the Act. It can only have the effect 
of a final decree of a Civil Court upon the happening of events which 
did not occur in the present case. It was pleaded: that the Court 
would have no jurisdiction, there being no decree, to entertain the 
case under section 244. 


I think, therefore, that the view taken by the Court below is right 
and that this appeal must be dismissed with costs. 
Caspersz J.— I agree. 
B. L. C. 1 Appeal dismissed 
(1) (1905) 1 C. L. J. 360. (3) (1905) 1 C. L. J. 542. 
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ue Sir Francis William Maclean, K. C. I. E., Chief Justice 
and Mr. Fustice Mitra. 
HARI CHARAN BOSE. 
v. NN 
HARIDAS ROY AND OTHERS. * 


Application to set aside sale-—-Saleable interest of the judgment-debtor— 
Civil Procedure Code (Act XIV of 1882), Sec. 313— Limitation Act (Act XV 


` of 1877), Sch. II, Art. 172. 


Although default has been made in the payment of revenue, ownership 
of the property continues in the defaulter until a revenue sale takes place. 
Purchaser of an estate in execution of a decree, after default has been made 
in paying revenue for it, cannot, in the event of a subsequent revenue sale, 
seek to set aside the sale under which he had made the purchase, on the 
ground that thejudgment debtor had no saleable interest in the property at 
the date of sale. 

Sham Kumari v. Raja Rameswar Sing Bahadur (Y) referred to. 

As the application to set aside the sale had been made more than sixty 
days after the date of sale, it was barred under the Limitation Act, Sch. H. 
Art. 172. 


Appeal by the Auction-purchaser. 

Application to set aside an execution sale on the ground 
that the judgment-debtor had no saleable interest in the 
property sold. 

The facts appear sufficiently from the judgment. 

Babus Lal Mohan Doss and Upendra Gopal Mitra for the 
Appellant. 

Babus Mohendra Nath Rat and Purna Chandra Chatterjee for 
the Respondent. 

The judgment of the Court was delivered by 

Maclean C. J.—This is an application under Sec. 313 C. P. 
Code by the auction purchaser at an execution sale asking to have 
the sale set aside on the ground that the person whose property 
purported to have been sold, had no saleable interest therein. The 
sale took place on the 26th January, 1903, and the present applicant 
was the purchaser. The property was a revenue-paying estate, and it 
would appear that the revenue fell into arrears, the last date for 
payment of such arrears being the 12th January, 1903. In con- 
sequence of the default to pay the revenue, the property was put 
up to sale by the Collector on the 23rd March, 1903, and purchased 
by a third person, and the present application was made on the 6th 
June, 1903, by the previous purchaser at the execution sale, for the 


* Appeal from Original Order No. 341 of 1903, from an order of Babu 
Chandra Nath Ghose, Subordinate Judge, Khulna, dated the 1gth June 1903. 


(1) (1904) L. R. 31 I. A. 176. 


Vor. II] HIGH COURT. 


+ 


purpose, as I have said, of having the sale set aside on the ground 
that, at the datè of sale, namely the 26th January, the judgment 
debtor had no saleable interest in the property sold. 

The first difficulty in the path of the appellant is the question of 
limitation. Ihave given the date of the sale and the date of the present 
application, and, having regard to Art. 172 of the Second Schedule 
of the Limitation Act, it appears to me, he is barred by the article, 
not having made the application within sixty days from the date 
of sale, from which date the period of limitation began to run. But 
„apart from that, on the merits, 1 failto see how he can succeed. 
It is difficult to see how, when the property was put up for sale on 
the 26th January, it can properly be said that the judgment debtor 
had no saleable interest therein, No doubt, there having been the 
default in the payment of revenue, tlie property was liable to be sold 
under the Revenue Sale Law: but that liability to sale is not the 
same thing as a sale itself, and it is always open to the Collector, 
under Sec. r8 of the Act, to exempt the estate from sale if the 
arrears are paid up before the sale. "This has clearly been pointed 
out by a recent decision of their Lordships of the Judicial Committee 
of the Privy Council in the case of Sham Kumari v. Raja 
Rameswar Singh Bahadur (x). The passage to which I allude 
is to be found at p. 185, where their Lordships say this :—It 
was argued, however, in the first place that the respondent, 
when he bought at the revenue sale, was not a proprietor 
of the estate although he had previously bought at the execution 
sale, because when he made the last mentioned purchase, default 
had already been made in payment of revenue, for which in 
the ordinary course it would be sold ; so that what was really bought 
at the execution sale was not the estate but the right to receive any sur- 
plus sale proceeds of the estate, when it should be sold for revenue. 
But liability to sale is not the same thing as sale, and until a revenue 
sale takes place, the ownership of the estate remains as it has been, 


except so far as the provisions of the Act interfere with it. 


It is always open to the Collector under Sec. 18 to exempt the estate 
from sale if the arrears are paid up before sale; and it is a matter of 
common knowledge that this isa power which Collectors exercise 
freely. To regard an estate in respect of which default has occurred 
‘and which is therefore liable to sale, as a lost estate would be quite 
contrary to the facts as they exist." Applying those observations to 
the present case, it is impossible to say that, on the date of the sale, 
the person whose property was put up to sale had no saleable interest 


(1) (1904) L. R. 31 I. A. 176. 
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init. But even if they had been so, the appellant would, in this 
particular case, not have been damnified ; he at any rate, purchased 
the rightto receive any surplus proceeds of the sale monies after 


. payment of the arrears of revenue, and we are told, there was a very 


large surplus, far more than sufficient to recoup him his purchase 


money. 
The appeal is dismissed with costs, five gold mohurs. 
BEG, Appeal dismissed. 


Before Sir Francis W. Maclean, K.C. I. E, Chief Justice 
and Mr. Fustice Casperss. 


RAM GOPAL MAJUMDAR ann OTHERS. 


U. 


PRASANNA KUMAR SAMAD AND oTHERS.* 


Decree, how challenged—Review, sutt—Remedies, alfernative-—Res judicata. 

The validity of a decree may be challenged either by an application for 
review or by a suit to set it aside. 

Ashootosh Chandra v. Tara Prosunno Roy (1) followed. 

When, however, a party has elected to proceed by way of review and the 
matter has been decided against him, he cannot be allowed to have recourse 
to the remedy by way of suit, even though he seeks in the suitto challenge 
the validity of the decree on grounds which he did not take but might have 
taken in the review proceedings. 

The decision upon the questions raised and decided in the review proceed- 
ings is res{udicata. 

Rai Charan Ghose v. Kumud Mohan Dutt (2) and Bhugwmanbutti Chow- 
dhurani v. A..H. Forbes (3) relied upon. 4 


Appeal by the Plaintiffs. 
Suit to set aside a decree. 


The material facts and arguments appear from the judgment. 
Babus Nilmadhub Bose, Golap Chandra Sarkar and Surendra 
Chandra Sen for the Appellants. 
Babus Jogesh Chandra Roy, Hurro Kumar Mitter, Braja Lal 
Chakravarti and Udoy Kumar Das for the Respondents. 
F C. A. V. 
The judgment of the Court was delivered by 


Maclean C. J.—The plaintiffs appellants brought three suits 
regarding certain homestead lands in the Court of the Munsiff of 
Kushtea. Four appeals arising out of those suits were compromised 

*Appeal from Original Decree No. 85 of 1904 against the decree of Babu 
Bhuban Mohan Ghose. Subordinate Judge, Nadia dated the goth June, 1903. 


1) (1884) I. L. R. 10 Cale, 612. (2) (1897) I. L. R. 25 Calc. 571. 
(3) (1900) I. L. R. 28 Calc. 4 


Vor. IL] HIGH COURT. 


before the District Judge of Nuddea on the 13th March 1899. The 
plaintffs, however, applied for a review of judgment and on the 
31st July 1899, a second compromise was arrived at between the 
parties in consequence of which a decree was drawn up, modifying the 
decree based upon the first compromise. The decree, embodying the 
terms of the second compromise is dated the 14th August 1899. The 
plaintiffs however, were dissatisfied with the second decree based 
upon the second compromise and again asked for a review of 
judgment, but the application was refused by the District Judge on 
the 17th February 1900. The plaintiffs, then obtained Rules from 
this Court under section 622 C. C. P., but the Rules were discharged 
on the a1st August 1900. The effect of that discharge was to leave 
the order of the 17th February 1900, of the District Judge un- 
disturbed. It is still a subsisting order and the decree of the District 
Judge based on the second compromise of the 31st July 1899 is 
still a subsisting decree. 


The plaintiffs subsequently instituted the present suit on the 2nd 
January 1902 and the object of the suit is to have the compromise 
of the 31st July 1899 and the decree based upon itset aside, and 
for consequential relief, The Subordinate Judge of Nuddea has 
dismissed the suit and hence the present appeal by the plaintiffs. 


We may say at the outset that, as regards the decree which is 
sought to be set aside by the present suit, no case of fraud is 
alleged. The defendant's case is extremely short. Itis that if the 
plaintiffs desire to get rid of the decree which was passed in pur- 
suance of the compromise, two modes of procedure were open 
to them, either to proceed by way of suit or by an application 
for review of the judgment sought to be set saide, the latter being 
the more regular mode of procedure, and they rely on the case 
of Aushotosh Chandra v. Tara Prasanna Ray (1). 


This case, we may observe, was decided more than 20 years ago 
and it has not been since dissented from. The plaintiffs, in order 
to get rid of the decree of the 14th Augnst r899, elected to pro- 
ceed by way of review. Their main ground for that application was 
that their pleader had no authority to compromise the case. The 
Court below held on the merits, that he had, and dismissed the appli- 
cation. That was clearly a decision upon that point given in a 
proceeding between the same parties as the parties to the present 
suit. The authority of the pleader was directly and substantially 


(1) (1884) I. L, R. to Calc., 612. 
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in issue on that application and the decision was given by a Court of 


jurisdiction competent to try the present suit and which was heard 
and finally decided by that Court. Upon the question of the compe- 
tency of the Court to try such a suit as the present, we may refer 
to the observations of this Court in the case of Rdi Charan Ghose v. 
Kumud Mohan Dutt (1), those observations being at page 576, and 
to the case of Bhugwanbutti Chowdhrani v. A. H. Forbes (2). It 
is urged, however, for the plaintiffs that a ground is alleged in the 
present suit for setting aside and decree which was not set up upon 
the application for review, namely, that the terms of the compromise 
went outside the subject-matter of the suit. We think the answer 
to that is, that if the plaintiffs intended to rely upon sucha point 
for setting aside the compromise decree, they ought to have raised 
it and submitted it for adjudication upon their application for review 
and that, not having done so and having elected to proceed by way 
of review, it is not now open to them to ask the Court ina separate 
suit to interfere upon that ground. We think they ought to have 
stated in that application all the grounds upon which they relied for 
setting aside the decree of the r4th August 1899 and that, not 
having done so, it is not now competent for them to set it up in 
a subsequent and independent suit. They are not entitled to pur- 
sue their remedy’ piecemeal. There seems to be very little sub- 
stance in the present litigation which is rather the result of feeling 
than of any material injury having been done to the plaintiffs by the 
defendants. For these reasons we think that the appeal must be 
dismissed with costs to the principal respondents. We give one gold 
mohur costs to the other respondents who have appeared. 


We may add that the only point argued before us was as to the 
effect of the decree of the r4th August 1899 in relation to the 
right of the plaintiffs to maintain the present suit. 

B, M. l Appeal dismissed. 


(1) (1897 ) I. L. R. 25 Calc. 571. (a) (1900) I. L. R. 28 Calc. 78. 


Vor. H.] HIGH COURT. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Francis W. Maclean, K. C. I. E., Chief Justice, 
Mr. Justice Sale and Mr. Justice Harington. 


ALLIBHAI SARAFALI 
2 


ISMAIL BIN SHEIKH BADAL.* 

Copyright Act (XX of 1847), Secs. 6, 14,— Printing Presses and News- 
papers Act (XXV of 1865), Sec. 18-—Booh of Registry—Catalogue of books 
—-Application to have a name expunged from such Catalogue—Assignee of 
proprietor of Copyright—Infringement of | Copyright—Snpreme Court of 
Calcutta, jurisdiction af—High Court of Calcutta, jurisdiction of—High Court of 
Bombay, vesting of jurisdiction in-—¥F udge of the Original Side, power of, to try 
the case—Charter Act (24 and 25 Vict), Secs. 9, 13, 14— Letters Patent, Sec. 36 
—Person aggrieved, meaning of—Afidavit, evidence, if proper—Summary 
proceeding. 


Section 18 of. Act XXV of 1867 has not ousted the jurisdiction of the 
Supreme Court of Calcutta specially vested in it by section 6 of Act X X of 
1847 to entertain an application to have the name of a person who has 
got his name registered in the Catalogue of Books at Bombay in fraud of 
the applicant's rights, under the provisions of the Act, expunged from 
such Catalogue; nor has it vested such jurisdiction in the High Court of 
Bombay. 1 


À Judge of the High Court appointed by the Chief Justice of the Court 
under Sec. 14 of the Charter Act (24 and 25. Victoria) to take the work 
of the Original Side of the Court, has, having regard to sections 9, 13 and 
14 of that Act, and to section 36 of the Letters Patent, jurisdiction to 
try the case. 


A proprietor of the Copyright of books is a person aggrieved within the 
meaning of Sec. 6 of Act XX of 1847 when he finds that another person 
has got his name registered in the Catalogue of Books at Bombay in fraud 
of his rights. 


The summary proceeding mentioned in section 14 of Act XX of 1847 
means the summary proceeding mentioned in Sec. 6 of the Act. A proprietor 
of the Copyright of books, whose name has not been entered in the Book of 
Registry at the office of the Secretary of the Home Department of India 
at the time the proceeding is commenced, is precluded by Sec. 14 of the 
Act from maintaining an application to have the name of a person ex- 
punged from the Catalogue of Books at Bombay, the proceeding being 
one in respect of an infringement. 


Per Sale Y.—The High Court in its Original Jurisdiction is the successor in 
the direct line of descent of the Supreme Court and all the powers and 
functions of the Supreme Court now fall to be exercised by the Judge or 
Judges of the High Court who are appointed by the Chief Justice to exercise 
the Original Jurisdiction of the Court. 

5 : bs i 
Hon'ble Me. Justice Belly dated the rj Mai ata t fhe decree of the 
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Appeal by the Opposite party, Allibhai Sarafali. 


Application under Sec. 6 of Act XX of 1847 to have the 
name of the opposite party expunged from the Catalogue of 
Books kept at Bombay under Act XXV of 1867. 


The facts of the case appear fully from the judgment of Dodilly T. 
for which see C. I. J. Vol. I. page 278. 


Messrs. Sinha and Evans Pugh for the Appellant. 
Messrs. Dunne and A. Chowdhury for the Respondent. 


The following judgments were delivered: 


Maclean C. J.—This is an application under section 6 of 
Act XX of 1847 to have the name of the appellant expunged from 
the Catalogue of Books kept in Bombay under the provisions of 
Act XXV of 1867, on the ground that he, the applicant, is the 
assignee from the proprietor. and consequently the proprietor of 
the Copyright in the two books which form the subject of dispute 
in the case. The learned Judge in the Court of first instance has 
acceded to the application, and the respondent has appealed. 

The first and most important question raised on the apppeal is that 
this Court had no jurisdiction to deal with the matter, and that 
question sub-divides itself into two portions. The material portion’ 
of section 6 of Act XX of 1847 is this:—'' And it is enacted that 
if any person shall deem himself aggrieved by anv entry made under 
colour of this Actin the said Book of Registry,"—that is to say, 
a book wherein is registered the proprietorship in the Copyright of 
books and assignments thereof and licenses affecting such Copyright 
kept in the office of the Secretary to the Government of India for 
the Home Department,—"'it shall be lawful for such person to apply 
by motion to the Supreme Court of Calcutta for an order that such 
entry may be expunged or varied." Then I pass to section 18 of 
Act XXV of 1867— an Act for the regulation of Printing Presses 
and Newspapers, for the preservation of copies of books printed 
in British India and for the Registration of such books. That 
section provides for the institution in the Presidency cities of India 
of “a book to be called a Catalogue of Books printed in British 
India wherein shall be registered a memorandum of every book 
which shall have been delivered pursuant to section و‎ of this Act," 
and then it proceeds to state what particulars that memorandum shall 
contain, The really material portion of that section is this:—‘ And 
the provisions contained in that Act as to the said Book of Registry 


Vor. I. | HIGH COURT. 


shall apply mutatis mutandis, to the said catalogue." It is conten- 
ded for the appellant that that provision has ousted the jurisdiction 
of the Supreme Court of Calcutta specially vested in it bv section 
6 of Act XX of 1847. 


It has not been contested, that all the powers originally vested 
in the old Supreme Court in Calcutta are now vested in the High 
Court. lam unable to take the view contended for by the appellant. 
It is urged that not only does that section take away the jurisdiction 
of the Supreme Court of Calcutta specially and definitely given to 
it, but that such jurisdiction is now vested in the High Court of 
Bombay. The language does not support this contention, I think 
it means that for the expression “Book of Registry’ used in the 
previous Act is to be read the expression “Catalogue of Books" 
instituted under Act XXV of 1867. If that is the true construction 
of the language, it comes to this, that, instead of the expression 
“ Book of Registry " to be found in section 6 of Act XX of 1847, 
we must read “Catalogue of Books." I think it would be going 
too far to hold upon the language of the section, that the jurisdiction 
of this Court has been taken away. 


lhen it is said that assuming the powers of the Supreme Court 
to be vested in the High Court, the learned Judge, who was sitting 
on the Original Side of the High Court, had no jurisdiction to try 


the case. That seems a somewhat startling proposition at the present 
date. 


‘This point was not taken in the first Court. It is sufficient to 
say that the learned Judge who tried the case had been appointed 
by the Chief Justice of the Court under section r4 of the Charter 
Act (24 and 25 Victoria), to take the work of the Original Side of 
the Court, and, having regard to sections 9, 13, and r4 of that Act 
and to section 36 of the Letters Patent, 1 entertain no doubt what- 
ever that the learned Judge had jurisdiction to try the case. 

If this point had been taken, at once the learned Judge could 
have been appointed to hear it. 


Upon the question of jurisdiction, the contention of the appel- 
lant must fail. 


Then it was suggested that the present applicant was not a person 
aggrieved within the meaning of section 6. But if he is, as he says, 
the proprietor of the Copyright, and the present appellant has got 
his name registered in the Catalogue of Books at Bombay in fraud 
of the applicant's rights, he may fairly say that he is a person 
aggrieved. 
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Then it has been suggested that the learned Judge ought not to 
have disposed of a case of this sort upon affidavit evidence. 

But if the case was clear, as it seems to be upon the merits, that 
the applicant was the proprietor of the Copyright and that the 
present appellant was trying to defraud him, the Court was justified 
in the course that it took. 


On the merits the appellant would appear to have no case. 

Now I come to an objection which, although it was raised at the 
very last moment, seems to be one of a serious nature. It was not 
raised in the Court below, as it ought to have been at the very out- 
set: It was not even raised in this Court until the arguments had 
been.practically concluded. 


Yet the objection is of such a nature that we cannot refuse to 
deal with it. It is based upon the provisions of section 14 of Act 
XX of 1847 which is in these terms:—‘“ And it is enacted that 
no proprietor of Copyright in any book fist published after the 
passing of the said Act of Parliament, 3 and 4, Wm. IV c. 85, shall 
maintain, under the provisions of this Act, any action or suit at 
law or in equity, or in summary proceedings in respect of any in- 
fringement of such Copyright, unless, he shall, before commencing 
such action, suit or proceeding, have caused an entry to be made in 
the Book of Registry at the office of the said Secretary, of such book 
pursuant to this Act. Provided always, that the omission to make 
such entry shall not affect the Copyright in any book, nor the right 
to sue or proceed in respect of the infringement thereof, except the 
right to sue or proceed in respect of the infringment thereof under 
the provisions of this Act." 


When the applicant instituted the present summary proceedings, 
he was the proprietor of the Copyright in the books and it is ad- 
mitted that his name had not been entered in the Book of Registry 
at the office of the Secretary of the Home Department of India 
before the commencement of the proceedings. It is contended 
for the appellant that, in the circumstances, he cannot maintain the : 
present application. On the other hand, it has been urged that the 
section. does not apply to proceedings under section 6 of Act XX of 
1847. I should have been glad if, in the circumstances, I could 
have taken the applicants view, but the language of the section 
seems too clear for such a conclusion, 


There is in the Act no reference to any summary proceeding 
except the summary proceeding mentioned in section 6, and I think it 
must be taken that the summary proceeding mentioned in section 4 


Vor. 1I.) HIGH COURT. 


means the summary proceeding mentioned in section 6. The 
proviso to that section, namely, “that the omission to make 
such entry shall not affect the Copyright in any book except the 
right to sue or proceed in respect of the infringement thereof under 
the provisions of this Act,” gives support to that view. 


It is said that this is not a proceeding in respect of an in- 
fringement. I think it is : the applicant says his Copyright is being 
infringed, and in connection with and with the object of such in- 
fringement the appellant has fraudulently got his name inserted 
in the Catalogue of Books at Bombay. ‘This then seems to me to 
be a proceeding “in respect of" an infringement and that it 
would be putting too narrow a construction upon the language to 
say that it was not sucha proceeding. It is, therefore, with great 
regret that I am forced to the conclusion that upon this ground 
the appeal must succeed. But as we think this was an objection 
which ought to have been taken at the very outset, we do not allow 
the appellant any costs in either Court. 


Sale J.—l agree that the Court had jurisdiction to make the 
order. It has been suggested that assuming that the High Court has 
succeeded to all the powers vested in the old Supreme Court by 
section 6 of the Copyright Act, the learned Judge in the exercise 
of the Original Civil Jurisdiction in this case, had no power to make 
the order inasmuch as he was not authorized by the Chief Justice 
to exercise the special jurisdistion conferred by section 6 of the Act. 
There js no foundation for this contention. I think it has always 
been recognised that the High Court in its Original Jurisdiction is 
the successor in the direct line of descent of the Supreme Court and 
that all the powers and functions of the Supreme Court now fall to 
be exercised by the Judge or Judges of the High Court who are 
appointed by the Chief Justice to exercise the Original Jurisdiction 
of the Court. I agree, however, that section 14 of the Copyright 
Act constitutes a bar to the present application. 


Harington J.—1 agree. 
Messrs. Leslie €? Hinds.—Atworneys for Appellant. 
Messrs. B. N. Bose & Co.— Attorneys for Respondent. 
P. K. S. Appeal allowed. 
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CRIMINAL REVISION. 


Before Mr. Justice Rampini, Mr. Yustice Woodroffe and 
Mr. Justice Mookerjte. 


PARES NATH SIRCAR AND OTHERS. 


v. 


EMPEROR.* 


Penal Code (Act XLV of 1860), Sec. 147—Rioting-—Common object —Charge, 
defective—Precautions, if may be taken by party in possession—Aggression— 
Prejudice—Code of Criminal Procedure (Act V of 1898), Sec. 537--Fa‘lure of ` 
justice—Right of private defence. 


Per Rampini F.—When a person does something improper and illegal 
and encroaches stealthily on the land of others sometime before the day of 
occurrence, those other persons have no right to come with a large body. 
of armed men and to attack the person encroaching and his companions and 
tu beat one or more of them and they have no right of private defence. 

Ganouri Lal Das v. Queen Empress (1) referred to. 


When persons endeavour to take possession of some property by means 
of criminal force or to enforce a right or supposed right on it, and are , 
prosecuted and know that they are tried for the riot they committed for the 
purpose of taking forcible possession of the property, they cannot be said to 
have been prejudiced in any way, and Sec. 537 of the Code of Criminal 
Procedure is applicable. 


Per Woodroffe and  Mookerjee S Y.—1t is essential to sustain a conviction 
under Sec, 147 of the Penal Code that the persons forming the unlawful 
assembly should be animated by a common object ; and in the absence of . 
such a finding the conviction is not sustainable and ought, on that ground 
alone, to be set aside. 

Where the findings ofa Court negative the common object which is not 
very precisely set out in the charge, and the charge is itself defective, and 
does not specify the property, the taking possession of which is supposed 
to be the common object of the unlawful assembly, the accused are thereby 
prejudiced and Sec. 537 of the Code of Criminal Procedure should not 
be taken recourse to, particularly when the specification of the property 
would alter the whole complexion of the case. l 

Behari Mahton v. Queen Empress (2), Sabir v. Queen-Empress (3), Chunder 
Coomar v. Queen-Empress (4) referred to. 

If at the time of the occurrence the accused were in possession, their 
common object could not have been to take possession by criminal force, and 

* Criminal Revision No. 757 of 1905, against an order of B. C. Mitra, Esq. 
Sessions Judge, Jessore-Khulna, dated the 17th July 1905, modifying 
that of Babu R. M. Das, Sub-Divisional Magistrate of Magura dated the 
6th June 1905. 


1) (1889) I. x 16 Cale. 206. (3) (1894) I. L. R. 22 Calc. 276. 
58 883) L T R. 11 Calc, 106. (4 J (1869) 3- C. W. N. 60s. 


Vor. IL} HIGH COURT. 


when the common object fails and the substantive charge is disbelieved, the 
accused should be acquitted. It is not proper for an appellate Court, which 
disbelieves the alleged common object of an unlawful assembly, to find out 
a different common object regarding which the accused were never called 
upon to plead nor tried, and affirm the conviction. 

Rahimuddi v. Asgar Ali (1) referred to. 


Per Mookerjee F —Although the High Court will not, as a rule, in the 
exercise of its revisional jurisdiction, go into the evidence and examine the 
validity of the conclusions of the Court below, it may, in exceptional cases, 
enter into matters of fact if it thinks fit. 


Keshab Chunder v. Akhil Metey (2) followed. 
Empress 7 ١ Bankatram (3) referred to. 
If persons are rightfully in possession of land and find it necessary to protect 


themselves from aggression, they are justified in taking precautions and using 
such force as is necessary to prevent the aggression 


Pachkauri v, Queen-Empress (4) referred to. 


Ganonri Lal v. Queen-Empress (5) distinguished. 
Application for revision under Sec. 439, Cr. P. Code 
Conviction for rioting under Sec. 147, I. P. Code. 
The facts of the case appear fullv from the judgments. 


Babus Fnanendranath Bose and Bankim Chandra Sen for the 
Petitioners. 


There was a difference of opinion between Mr. Justice Rampini 
and Mr. Justice Mookerjee. and in consequence, the case was referred 
to Mr. Justice Woodroffe, as a third Judge, under the provisions 
of Sec. 439 read with Sec. 429 Cr. P. Code. 


The judgments of the Court were as follows:— 


Rampini J.—This is a Rule to show cause why the conviction 
and sentence passed on the accused should not be set aside. ‘The 
petitioners are 3 out of 7 accused persons tried for and convicted of 
the offence of rioting under section 147 I. P. C. by the Sub-Divisional 
Magistrate of Magura. 


The facts are that some time ago there was a section 145 
case about the possession of chur Attock between Ashutosh Goswami 
on the one side and some of the accused on the other. The com- 
plainant Arshad supported his landlord. The Magistrate found 
chur Attock to be in possession of the accused, but directed that 
Arshad should continue in possession of his homestead, which he 


r 


(1) f Hr L. R. 27 Calc. ggo. (3) (1909 I. L. R. 348 Bom. 533. 
(2) Te I. L. R. 22 Calc. 998. (4) (1897) I. L. R. 24 Cale. 686. 


(5) (1889) I. L. R. 16 Cale. 206. 
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CRIMINAL was found to have occupied for more than two months before the : 
1908 date of the institution of the 145 case. Arshad, according to the 
Sub-Divisional Magistrate of Magura, began to encroach upon the 
land adjoining his homestead. He filed up a ditch between his 
bart and that of his brother Abed and began to occupy Abed's 
Rampini ¥. huts, This enraged the accused who on the 8th February last came 
m to the place of occurrence with a large body of armed men, beat 
Arshad and his neighbours Jan Mahomed and Meher, and pulled 
down the huts. Meher was speared in the abdomen. His body 
was removed by the rioters. He has never been seen or heard of 
since. A head: was subsequently found, but it could not be identi- 

fied to be his. 


On these facts the Magistrate convicted the seven accused before 
him under section 147 and sentenced them to a year’s rigorous im- 
prisonment. On appeal to the Sessions Judge, he acquitted four of 
the accused because their names had not been mentioned in the 
first information report. He affirmed the conviction of the re- 
maining three persons, who were the inviters of the riot, who were 
present at it and who gave orders for the attack on Arshad and his 
neighbours. He reduced the sentences on Beni Madhub Hore to 
three months’ simple imprisonment and onthe other two accused to 
one month's simple and two months’ rigorous imprisonment. 





Pares Nath Sircar 


v. 
Emperor 





This Rule has been obtained on the ground that the Sessions 
judge has found the common object of the unlawful assembly to 
be different from that mentioned in tlie charge and that the accused 
have thereby been prejudiced. 


The charge is to the effect that the accused committed a riot 
"with the common object of taking possession of some property by 


means of criminal force or to enforce a right or supposed right 
on it.” ١ 


Now, the learned pleader for the appellants relies on the find- 
ings of both the Courts below, which are to the same effect, viz., 
Arshad had encroached upon the land of the chur declared by the 
Magistrate in the section 145 case to be in the possession of the 
accused and had added Abed's homestead to his own. Hence it is 
said the accused, when they committed rioting, did not do so with 
the object of taking possession of some property by means of 
force or to enforce a right or supposed right on it, but were exercis- 
ing the right of private defence against the encroachment of Arshad. 
This reasoning is to my mind entirelyfallacious. What Arshad did 
was entirely improper and illegal, but it did not give the accused 


Vor. IL] HIGH COURT. 


persons a right to come with a large body of armed men, and to 
attack Arshad and his companions, to beat two of them and ap- 
parently to kill a third, and to eject him forcibly from Abed's 
homestead. What Arshad had done was done stealthily and some 
time before the day of the occurrence. On the day of the occurrence 
he was not engaged in taking possession of Abed's homestead. 
The accused, therefore, had no lawful right to act as they did. 

As the Magistrate observes: “There cannot arise any question 
of the right of private defence. The accused were not exercising 
any such right. They were on the offensive and not on the defen- 
sive. If Arshad had trespassed into Abed's house, the proper 
course was to prosecute him before the proper tribunal instead of 
resorting to the present high-handed proceedings." 


The present case in my opinion comes well within the rule laid 
down by this Court in the well known leading case of Gavourt 
Lal Das v. Queen-Empress (1). There I can see no difference 
between the findings of the Courts below as to the common 
object of the riot and the common object as specified in the charge. 
The accused were certainly on the day of the occurrence endeavour- 
_ing to take possession of some property by means of criminal force 
or to enforce a right or supposed right on it. On this view of the 
case the accused: cannot have been in any way prejudiced. But 
on any view of the case I see no reason to suppose that they have 
been prejudiced. They knew very well they were tried for the 
riot they committed for the purpose of taking forcible possession of 
Abed’s homestead. They had every opportunity given them of 
proving that they were not guilty of such an offence and I am unable 
to see that they have been prejudiced in any way. The provisions 
of section 537 cl. (d) are accordingly applicable. I am, therefore, 
of opinion that this Rule should be discharged. 


As my learned brother does not agree with me, this case must 
be laid before the Hon'ble the Chief Tustice for reference to a third 
Judge. 

Mookerjee J.—This is a Rule calling upon the District Magis- 
trate of Jessore to show cause why the conviction of and sentence 
passed upon the petitioners should not be set aside. It appears that 
the three petitioners along with four others were tried by the Deputy 
Magistrate of Magura for having taken part in a riot. All the accused 
were convicted under Sec. 147 I. P. C. and sentenced to imprison- 
ment. Upon appeal to the Sessions Judge, four of the accused were 
(1) (1889) I. L. R. 16 Calc. 206. 
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CRIMINAL, acquitted, but the conviction of the petitioners was affirmed. The 
1905 learned Sessions Judge, however, reduced the sentence passed upon 
"ms them and affirmed the order made under Section 106 Cr. P. C. for 

security for keeping the peace on conviction. The applicants then 

moved this Court and obtained this Rule. No one has appeared on 

Mookerjee $. behalf of the Magistrate to show cause, but he has submitted an ex- 
mE planation which has been placed before us; it is sufficient to say 

with reference to this explanation that it does not throw any addi- 
tional light on the case. It has been argued by the learned vakil who 
appears in supporting the Rule, that the facts found by the learned 
Sessions Judge are not sufficient to support a conviction under Sec. 
147 I. P. C., inasmuch as all the elements which must be establish- 
ed to support a conviction under that section have not been found ; 
he lays particular stress upon the circumstance that there is no find- 
ing that the persons who are alleged to have composed the unlawful 
assembly had a common object, and if so, what that common object 
was. He has further contended that the facts found by the learned 
Sessions Judge nagative the common object set out in the charge 
which he contends was in itself vague and indefinite. In my opinion 
these contentions are well founded-and ought to prevail. 





Pares Nath Sircar 


v. 
. Emperor. 





It is essential to sustain a conviction under Section 147 that the 
persons forming the unlawful assembly-should be animated by a com- 
mon object. I have carefully read the judgment of the learned 
Sessions Judge and I fail to discover in it any statement which even 
by implication may be supposed to contain a finding that the assem- 
bly of which the present petitioners are alleged to have been mem- 
bers, had a common object ; the judgment certainly contains no find- 
ing what the common object, if any, was. If we turn to the judgment 
of the Deputy Magistrate, it is equally defective. Upon this ground 
alone, the conviction in my opinion ought to be set aside. 5 
I shall show presently, the facts found by the learned Sessions Judge 
completely negative the common object which was not very precisely 
set out in the charge. This involves an examination of the facts and 
the evidence in the case. It is unquestionable that although this 
Court will not as a rule in the exercise of its revisional jurisdiction 
go into.the evidence and examine the validity of the conclusions of 
the Court below, it may in exceptional cases enter into matters 
of fact if it thinks fit; Kesha’ Chunder v. Akhil Mefey (1) and 
Emperor v. Ban&katram. (2). But I am not aware that it is the 
practice of this Court, in cases in which the judgment of the Court 
below, as in the present instance, is manifestly defective and the find- 

(1) (1895) I. L. R. 22 Calc. 998. (2) (1904) I. L. R. 28 Bom. 533. 
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> 


ings contained therein are insufficient to support a conviction, for itself 
to examine the evidence in order to see whether the conviction may 
not be sustained. In the present case, however, an examination of 
the evidence and the circumstances of the case have satisfied me that 
the conviction of the present petitioners ought not to be sustained. 


The story for the prosecution is that sometime before February 
last, there had been a dispute between one Asutosh Goswami and 
the present petitioners regarding the possession of a property known 
as char Attock. Proceedings were instituted under Sec. 145, Cr. 
P. Code between the petitioners on the one hand and Asutosh and 
his tenants including two brothers Arsad and Abed on the other. 
Those proceedings terminated in favour of the petitioners and they 
were maintained in possession of the char, excepting the portion 
covered by the homestead of Arsad, of which he was found to have 
been in possession for more than two months preceding the insti- 
tution of the proceedings. The homestead of Abed however fell 
into that portion of the char of which possession was given to the 
petitioners. It is not disputed that after this termination of the 
Sec. 145 case, Abed left his homestead and it was unoccupied. It 
is alleged on the side of the prosecution that on the 8th February 
last, the petitioners along with a hundred or hundred and fifty men 
who are all said to have been armed, attacked Arsad’s house, demo- 
lished it and wounded him; and the charge which was framed 
against them was in these terms: “That you, on or about the 8th 
February rgc5 at char Attock, committed a riot with the common 
object of taking possession of some property bv means of criminal 
force or to enforce a right or supposed right on it." It will be noticed 
that the charge does not specify the property, the taking posses- 
sion of which is supposed to be the common object of the unlawful 
assembly. That this vagueness in the charge was not accidental is 
amply shown by the later developments of the case. As I have 
already stated it was alleged in the first information that the attack 
was upon Arsad's homestead, but when Arsad himself was examined 
in the case he was forced to admit that the alleged attack was upon 
the western hut of Abed Mollah,—and this variation has a very 
important bearing upon the case. The learned Sessions Judge finds 
that since the disposal of the Sec. 145 case, Arsad had been /rying to 
encroach upon the land decreed to the present petitioners, and 
that the occurrence was the result of the complication that Arsad 
was /rying to introduce by stealthy wrongful act. A perusal of 
the evidence leaves no doubt in my mind that on the morning of the 
occurrence whatever its precise nature might have been, the present 
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petitioners were in possession of Abed’s hut and that the disturbance 
was the result of an attempt on the part of Arsad to take possession 
of that hut by unlawful means. I entirely disbelieve the story as 
set out in the first information upon which the whole case for the. 
prosecution rests, namely, that the occurrence took place on Arsad's 
homestead as the result of a dispute as to its possession. The view I 
take is obviously supported by the evidence of Arsad himself, and the 
evidence of the other witnesses is hopelessly contradictory. I entirely 
agree with the learned Sessions Judge that there has been a consider- 
able manipulation of the evidence, but while he restricts this criticism 
only to the number and names of the accused persons, in my 
opinion there are grave reasons for thinking that the observation 
applies with equal force to the whole of the evidence. To take one 
illustration: the prosecution sought to make out that during the 
Occurrence, the party of the accused speared and killed a man 
named Meher and that the rioters managed to disappear with his 
body. The learned Sessions Judge observes that this part of the story 
has not emerged above the region of suspicion, but he appears to 
me to put the matter too mildly. No trace of such a story is to be 
found in the first information, and it was not developed till a very late 
stage of the case and as the learned Sessions Judge says, only casual- 
ly referred to by some of the witnesses. To my mind this part of 
the story is an after-thought and the evidence has been manipulated | 
accordingly. It further appears that the witnesses examined on thc 
side of the prosecution are partizans of Asutosh Goswami who was 
unsuccessful in the Sec. 145 case; they are, as the learned Sessions 
Judge himself observes, tenants of Prosunno Biswas and ‘Tarak 
Chakravarti who are the enemies of the appellants and of whom one, 
namely, Prosunna had had been actively looking after the case for the , 
prosecution both before the Police and at the time of the trial before : 
the Deputy Magistrate. The evidence of these witnesses is discre- 
pant in material particulars; the story as set out by them is different 
from and indicates considerable developments upon and variations 
from the story as set out in the first information. ‘Their evidence has 
been disbelieved in certain respects by the learned Sessions Judge 
himself and in my opinion it would not be safe to sustain the con- 
viction of the present petitioners upon their testimony. 


From what I have already stated it is clear that the common 
object alleged in the charge has not been made out. The learned 
Sessions Judge has found that Arsad was trying to encroach upon the 
land of which possession was given to the petitioners by the order in 
the Sec. 145 case, and that he had been trying to introduce compli- 


Le 
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cation by stealthy wrongful acts. If therefore, the petitioners were 
in possession, their common object could not have been to take 
possession by criminal force. ‘The case therefore is covered by the 
principle laid down by this Court in the case of Rahimuddi v. Asgar 
Ali (x), where it was held that if the common object fails and the 
substantive charge is disbelieved, the accused should be acquitted, 
and that it is not proper for an appellate Court, while disbelieving the 
alleged common object of an unlawful assembly, to find out a differ- 
ent common object regarding which the accused were never called 
upon to plead nor tried, and to affirm the conviction. I may further 
add that the charge in this case ought to have been more precise and 
I have not the smallest doubt that the accused have been preju- 
diced by reason of the omission of the charge to specify the property 
in respect of which the occurrence is alleged to have taken place. 1 
would be very slow indeed to have recourse to Sec. 537 cl. (a), Cr. 
P. C., ina case of this description, where the specification in the 
charge of the property in respect of which the riot is said to have 
taken place would alter the whole complexion of the case. ‘The view 
I take is supported by the cases of Behari Mahton v. Queen Empress (2), 
Sabir v. Queen Empress (3) and Chunder Coomar v. Queen Empress (4). 


In this view of the matter, it is not necessary to consider the effect 
of the decision in Ganzouri Lal v. Queen Empress (5) which in my 
opinion has no application to the facts of the present case ; but if it 
had, I should be prepared to examine the grounds upon which that 


decision is founded, and to refer the matter, if necessary, to a Full 
Bench.. 


The present case apppears to me to be rather within the rule, that 
if persons are rightfully in possession of land and find it necessary to 
protect themselves from aggression, they are justified in taking pre- 
cautions and using such force as is necessary to prevent the aggres- 
sion, see PacA£&auri v. Queen Empress (6). 


In my opinion the conviction of the petitioners cannot be sup- 
ported either upon the facts established by the evidence or upon the 
findings contained in the judgment of the learned Sessions Judge. I 
would therefore make the Rule absolute and set aside the conviction 
and sentence, but as my learned brother takes a difierent view, the 
procedure laid down in Sec. 439 cl (1), Cr. P. C. read with Sec. 429 
Cr. P. C. will have to be followed. 


tone I. L. R. 27 Calc. ggo. i" n 30€ W. N.S Gos. 
(a 1884) I. L. R. 11 Calc, 106. 5) (1889) I. L.R 16 Calc. 206 
3) (1894) I. L. R. 22 Calc. 276. (6) 1897) I. L. R. 24 Calc. 686. 
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Woodroffe J.—1 have read the record in this case and the 
judgments of my learned brothers upon whose difference in opinion, 
the matter has been referred to me for decision. 


I think it unnecessary to express any opinion upon the question 
raised in Mr. Justice Mookerjee’s judgment, whether the Court in 
Revision will examine the evidence in cases where a judgment is 
defective, in order to see whether the conviction is just and should 
be maintained, nor asto whether the case of Ganouri Lal Das 
and others v. The Queen Empress (1) was correctly decided. In other 
respects, I entirely agree with the judgment of Mr. Justice Mooker- 
jee and for the reasons stated by him, I make the Rule absolute 
and set aside the conviction of and sentence passed upon the 
petitioners. 

Conviction set aside. 
(1) (1889) I. L. R. 16 Calc. 206. 


M. N, M. 


Before Mr. Justice Rampini, Mr. Justice Woodroffe and 
Mr. Justice Mookerjee. 


RAMANATH KALAPAHAR. 


V. 
KING-EMPEROR.* . 


Cheating—Penal Code (Act XLV of 1860), Secs. 415, 417— Debt really due— 
Payment made in the expectation of bond securing the debt being returned— 
Return of another and a false bond—Money paid, available for other existing 
debt-—False pretence—False inducement—Fraud and deceit—Damage or loss 
remote, if contemplated——Conduct of parties. 

Per Rampini ¥—-When a person makes a false document, a bond, with 
the object of inducing another person by means ofthe counterfeit bond to 
pay him his debt and then by means of the genuine registered bond executed 
by him to sue him for the money and so recover it from him twice, he is 
guilty of cheating. 

Inthe absence of express finding that the complainant was induced by 
the show of the counterfeit bond to part with his money, or any express 
statement in the complainant’s evidence, it is sufficient to constitute the 
offence if the conduct of the parties or the other evidence in the case makes 
it clear that the complainant parted with his money on the understanding 
that the genuine bond would be returned. 

* Criminal Revision No. 755 of 1905 against an order of Mr. Milne, Joint 


Magistrate of 24 Pergunnahs, dated the 13 July 1905, affirming that of 
Babu Tarak Chandra Roy, Deputy Magistrate of Diamond Harbour, dated 


the 27th June 1905. 


Vor IL] HIGH COURT. 


Per Woodrofe Y.—To constitute the offence of cheating there must be a 
deception which must precede and induce, under the first part of Sec. 413 
of the Penal Code, the delivery or retention of property or the act or 
omission referred to in the second part. But such deception may be by words 


or conduct. 


As to what is sufficient to constitute a deception must be decided in each 
case on its own facts. 


When a person owes money to another, he is not bound to pay in respect 
of any debt other than that he admits and is in fact due and only then upon 
the return of the bond securing that debt, if at the time of tender he asks 
for it. 

When a person receives money due مغ‎ him from another which that other 
person pays, with the intention not to credit the money to the real debt 
due but to deceive him into paying money dueona real debt and keeps the 
money under the pretence of crediting it to a debt which the other person 
did not owe upon a bond which he did not execute, the debt for which the 
payment is made remains unpaid and the person is guilty of cheating. 

The payment of the money cannot be severed from the other incidents 
of its having been paid without getting back the bond, and the fact that it 
has been credited to another and a false debt, and the possibility of a 
fraudulent claim on the retained bond cannot be considered to be a damage 
too remote. 

Queen v. Sheodurshun Das (1), Khoda Bux Skatkh v. Bakeya Mundari (2) 
referred to. 

Held further, on the evidence, the case for the prosecution is untrust- 
worthy and the conviction should be set aside. 


Per Mookerjee ¥.—In order to bring a case within the first part of Sec. 
415, I. P. Code, it is essential in the first place, that the person who delivers 
the property should have been deceived before he makes the delivery, and in 
the second place, that he should have been induced to do so fraudulently or 
dishonestly. 


Shaikh Basit v. Queen (3) referred to. 


When a person makes a payment in the hope or expectation that after he 
has made the payment the bond would be returned, it is not by itself sufficient 
to show that he has been deceived by the accused into making the payment. 


When a debtor pays his just dues, he cannot be said to be fraudulently 
or dishonestly induced to pay within the meaning of Secs. 24 and 25 of the 
Penal. Code. The payment itself of such just dues cannot be said to cause 
any wrongful loss to the debtor or wrongful gain to the creditor, and 
. assuming that the creditor might have suéd the debtor upon the bond and 
sued successfully in spite of the fact that the debt has been discharged, the 
wrongful loss of the complainant would be the result of enforcing such 
decree and the fraud of the creditor would consist in obtaining such a decree. 


Baburam v. Emperor (4) referred to. 


(1) (1871) 3 All. H. C. R. 17. 3) (1883) Weir. 285. 
(2) (1905) I. L. R, 32 Calc. 94. A (1905) I. L. R. 32 Calc. 775. 
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The damage or harm referred to in Sec. 415 I. P. Code, must be the neces- 
sary consequence of the act done by reason of the deceit practised or must be 
necessarily likely to follow therefrom; the possibility of a successful fraudulent 
litigation, is too remote to be in contemplation of the Statute. 


Mojey v. Queen-Empress (1) referred to. 


However immoral a deception may be, it does not constitute the offence 
of cheating, if its object is only to cause a distribution of property which the 
law recognizes as rightful; there must be an intention to acquire or retain 
wrongful possession of that to which some other person has a better claim, 
and which that other person is entitled to recover by law; in all such cases the 
object is wrongful gain attended with wrongful loss. 

Application for revision under Sec. 439 of the Code of 


Criminal Procedure. 
Conviction for cheating under Sec. 417 I. P. Code. 
The facts of the case appear from the judgments. 


Afr. S. P. Sinka and Babu Shama Prasanna Mazumdar for 
Petitioners. - 


There was a difference of opinion between Mr, Justice Rampini 
and Mr. Justice Mookerjee, in consequence of which the case was 
referred to Mr. Justice Woodroffe as a third Judge, under Secs. 439 (1) 
and 429 Cr. P. Code. 


The following judgments were delivered by the Court :— 


Rampini J.—This is a Rule to show cause why the conviction 


‘of the petitioner for cheating under Sec. 417 I. P. C. should not 


be set aside. The facts are these. The complainant borrowed Rs. 75 
from the petitioner on a registered bond. He paid him gradually. 
Accounts were made up; it was found that Ks. 8 were still due. 
On the 26th Chait last, complainant went to the accused and paid 
Rs. 8. He asked for his bond and the accused went into his house 
and came back with a forged unregistered bond which he gave to 
complainant and said that that was his bond. Complainant could 
not read but he saw no red ink writing on the bond, so he suspected 
it was not his bond. He followed accused to a salt shop, and got 
the bond examined there. It was found it was a counterfeit bond. 
It is proved by the witness  Jasimuddi Mir that he was going to 
borrow Rs. 8 from the accused. He took Rs. 2 from him and gave 
him a blank sheet of stamped paper with his signature on it. The 
accused never gave him the balace of Rs. 6 nor returned the 
stamp paper. The accused seems to have written the counterfeit 


(1) (1890) I. L. R. 17 Calc. 606. 
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bond on this blank sheet of paper, having got the signature of the 
complainant forged on it. It represents both the complainant and 
Jasimuddi Mir as the accused's debtors. This fact of the prepa- 
ration of this counterfeit bond points to the conclusion that the 
accused deliberately intended to cheat the complainant. He pre- 
pared this bond with the object of inducing the complainant by 
means of this counterfeit bond to pay him his debt and then by 
means of the genuine registered bond to sue him for the money 
and so recover it from him twice. Ifeel no doubt of the accused's 
guilt. It has however been contended that the evidence does not 
show that the accused cheated the complainant, because it is not 
expressly said by the complainant that he was induced by the show 
of the counterfeit bond to part with his money. On the contrary, 
it is urged, the complainant paid his money and then asked for 
his bond, when the accused went and got and gave him the counter- 
feit bond. This appears to me a mere quibble. The whole conduct 
of the complainant shows that he only parted with his money on 
the understanding that he was to get back his bond. This is shown 
by the persistence with which he followed the accused to the salt 
shop, when he suspected the bond delivered to him was not the 
bond he had executed in favour of the accused. 

Moreover. there is direct evidence on this point. The witness 
Hermot Kazi says "Kheraj (complainant) asked for the return of 
his bond. Accused demanded money, Kheraj paid him." Again 
the witness Chopdar Molla says “He (complainant) offered to pav 
up his-debt and wanted back his bond." The Deputy Magistrate 
no doubt examined the complainant most carelessly and there is 
no express statement in his deposition that he only paid the money 
on the understanding that he was to get back his: bond, but the 
evidence ot these two witnesses is, I think, sufficient to show that this was 
the understanding on which the money was paid. This is also 
apparent from the conduct of both the complainant and the accused. 
And this is in accordance with the almost universal practice of debtors 
and creditors. 

I have considered whether it would be advisable to order a new 
trial, but I think in the circumstances it is unnecessary. I would 
therefore discharge this Rule, but as my learned brother does not 
agree with me, the case must go before the Hon'ble Chief Justice 
for reference to a third Judge. 

Mookerjee J.—This is a Rule calling upon the District 
Magistrate of 24 Pergannas to show cause why the conviction of 
of the petitioner under Sec. 417 I. P. C. and the sentence of 3 
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months’ rigorous imprisonment passed upon him should not be 
set aside. No one has appeared to show cause on behalf of the 
Magistrate, but the case has been fully argued on behalf of the 
petitioner and the explanation of the Magistrate has also been placed 
before us. 


It appears that the accused is a Mahajan. On the 14th 
February 1903, the complainant Kheraj Shaha borrowed from him 
Rs. 75 and executed in his favour a bond which was subsequently 
registered on the 7th March. Kheraj from time to time made 
various payments and on the occasion of a payment in April last, 
accounts were made up and it was found that only Rs. 8 remained 
due. The case for the complainant is that on the 26th Chait corres- 
ponding to the 8th April last, he went to the accused and paid 
him the eight rupees; that thereupon the accused returned to him 
a bond purporting to be the bond which was satisfied by this pay- 
ment; that the complainant, although he can write his name, is 
illiterate and could not read the bond, but noticing the absence of 
any registration endorsement, protested that the paper handed over 
was not the bond; that the accused assured him that it was, where- 
upon he showed it to other people who stated that the bond was 
unregistered and was one for Rs. 75, purporting to have been exe- 
cuted on the 14th February 1903 by the complainant and another 
person named Jasimuddi. The complainant thereupon instituted 
criminal proceedings and the charge which was drawn up against 
the accused was as follows: “That you, on or about the Sth April 
1905, cheated the complainant Kheraj Shaha of Rs. 75, Rs. 8 being 
paid on the above date, and the rest on previous dates by returning 
to him a false document as the one he had paid for and thereby 
committed an offence punishable under Sec. 417 I.P. C.” The 
defence set up substantially was that the sums alleged to have been 
paid were paid not in respect of the bond retained, but in satisfaction 
of another loan. The Deputy Magistrate who heard the case in the 
Court of first instance found the defence to be false and also that 
the bond returned was a forgery. Upon appeal the learned Joint 
Magistrate has affirmed the conviction, but he does not find that at 
the time the payment of Rs. 8 was made, there is any evidence to 
show that the complainant asked for his document; and he does 
not come to any finding as to the genuineness or otherwise of the 
bond returned. As I understand his finding, he holds “that the 
complainant was intentionally induced to do that which he would 
not otherwise have done, had he not fraudulently been induced to 
do so by the deceit of the accused, namely, to pay instalments of 
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principal and interest including the final payment of Rs. 8 in the 
hope of receiving back his bond, which bond was not returned to 
him and which might therefore be used to compel him to pay again." 
It has been argued on behalf of the petitioner in this Court that the 
facts found by the Joint Magistrate in his judgment are not sufficient 
to support a conviction under Sec. 417 I. P. C. In my opinion this 
contention is well founded. 


The offence of cheating is defined in Sec. 415 I. P. C., I quote 
only so much of the section as can have any possible application to 
the facts of the present case, " Whoever-by deceiving any person 
(a) fraudulently or dishonestly induces the person so deceived to 
deliver any property to any person, or (2) intentionally induces the 
person so deceived to do anything which he would notdo if he were 
not so deceived and which act causes or is likely to cause damage or 
harm to that person in property, is said to cheat." It is obvious 
therefore that in order to bring a case within the first part of this 
section it is essential in the first place that the person who delivers 
the property should have been deceived before he makes the delivery 
and in the second place that he should have been induced to do so 
fraudulently or dishonestly. As an authority for the proposition that 
the. deceit must have been practised before the property is delivered. 
reference may be made to the case of Shaikh Basil v. Queen (1). 
Now in the case before me, there is no finding that the accused 
deceived the complainant before the payment of Rs. 8 was made. 
No doubt the Deputy Magistrate in his explanation has endeavoured 
to supply the defect by referring to the evidence of two witnesses 
who say that the complainant asked for the return of the bond, 
whereupon the accused demanded the money and then the com- 
plainant paid it. But as pointed out in the case of Abhoy Charan v. 
Municipal Ward Inspector (2), effect cannot be given to an explanation 
submitted by a Magistrate to supplement his judgment. Apart how- 
ever from this, the witnesses referred to are, in mv opinion, not trust- 
worthy ; the conversation which they profess to reproduce is not quite 
natural, and, is not deposed to by the complainant himself; and, so far 
as I can make out, the learned Joint Magistrate himself, apparently, has 
not believed this evidence, because in answer to the argument advanc- 
ed before him on behalf of the accused, that there was no evidence 
that the complainant had asked for the document, he observes, 
not that there was such evidence but that the nature ofthe transac- 
tion on the day when the payment was made, was perfectly under- 


(1) (1883) Weir 285. (5) (1898) I. L. R. 25 Calc. 625 (626). 
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stood, and that there was no occasion or necessity to reduce to set 
terms an ordinary daily occurrence taking place in the course of 
business. In order to bring the case within Sec. 415, the property 
must have been delivered by a person who had already been deceived 
by the accused. It may be conceded that the complainant made the 
payment in the hope or expectation that after be had made the pay. 
ment the bond would be returned, but in my opinion that is not 
sufficient to show that he was deceived by the accused into making 
the payment. Again in order to bring the ease within the first part 
of the section, the person deceived must have been induced fraudu- 
lently or dishonestly to deliver the property, but if the complainant 
was paying his just dues, it is difficult to see how he was fraudulently 

or dishonestly induced to pay within the meaning of Secs. 24 and 25 

I. P. C. The payment itself did not cause any wrongful loss to the 

complainant or wrongful gain to the accused, and assuming that the 

accused might have sued the complainant upon the bond and sued 

successfully in spite of the fact that the debt had been discharged, 

the wrongful loss of the complainant would be the result of enforcing 
such decree and the fraud of the accused would consist in obtaining 
such a decree. The view I take is supported by the analysis of the 

elements which constitute the offence of cheating, given in the 

decision of this Court in the case of Baburam v. Emperor (1) with 
which I entirely agree. But apart from these considerations, if the 
conclusion be correct that.the complainant was not deceived before 
he made the payment, the case is not covered by the first part of 

Sec. 415, I. P. C. 


As regards the second part of Sec. 415 I. P. C., similar observa- 
tions are applicable, because here also the person who does an act 
likely to cause him injury must be a person already deceived. More- 
over, the act in question must be one which causes or is likely to 
cause damage *o that person in property. Now, it cannot be disputed 
that the act, namely the payment of money, has not caused damage, 
because it has only satisfied a lawful debt. Is it then likely to cause 
damage? It is suggested that a false suit might be brought on the 
bond, and a decree obtained in spite of the payments; but as was 
pointed out in Mojey v. Queen Empress(2), the damage or harm referred 
to in Sec. 415 must be th? necessary consequence of the act done by 
reason of the deceit practised, or must be necessarily likely to follow 
therefrom ; the possibility of a successful fraudulent litigation is, it 
appears to me, too remote to be in contemplation of the Statute. In- 
deed, in the event suggested, the harm would be the result, not of the 


(1) (1905) I. L. R. 32 Calc. 775. (2) (1890) I. L. R. 17 Calc. 606. 
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payment now made, but of the erroneous decision of the Civil Court 
based, it may be assumed, upon false evidence. In my opinion the 
second part of the section also does not cover the present case. 


As I understand Sec. 415, its object is.to make it cheating, to 
obtain property by deception in all cases where the property is 
fraudulently or dishonestly obtained, that is, in all cases where the 
intention of the person who has by deceit obtained the property, is to 
cause a distribution of property which the law pronounces to be a 
wrongful distribution, and in no other case whatever. However im- 
moral a deception may be, it does not constitute the offence of 
cheating, if its object is only to cause a distribution of property 
which the law recognises as rightful; there must be an intention to 
acquire or retain wrongful possession of that to which some other 
person hasa better claim, and which that other person is entitled 
to recover by law; in all such cases the object is wrongful gain 
attended with wrongful loss. The conduct of the accused in this 
case may, be very blameworthy. and if, as the complainant alleges, 
the accused has forged a bond purporting to have been signed by 
the complainant, he may be liable to be prosecuted for an offence 
punishable under Sec. 465 I. P. C. I would further add, however, 
that the learned Joint Magistrate has not come to any finding that 
the bond returned was a forgery; I have examined the evidence 
on the point, and 1 am by no means prepared to assent to the con- 
clusion at which my learned brother has arrived. ` i 


For ali these reasons I am unable to hold that upon the facts 
found by the learned Joint Magistrate in his judgment, the accused 
has been rightly convicted under Sec. 417 I. P. C. In my opinion 
this Rule ought to be made absolute, and the conviction and sentence 
set aside. 


Wccodroffe J.—This isa Rule which has been referred to me 
upon a difference of opinion between my learned broth. .s, Mr. 
Justice Rampini and Mr. Justice Mookerjee. The charge and 
judgment of the first Court, neither of which refer to or deal with 
any false pretence, are defective. The case, however, has been put 
in its true light in the explanation submitted by the Magistrate. To 
constitute the offence of cheating there must be a deception which 
must precede and induce, under the first part of Sec. 415 I. P. C., the 
delivery or retention of property or the act or omission referred to in 
the second part. The deception may be by words or conduct. As to 
what is sufficient to constitute a deception must be decided in each 
case on its own facts. 
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In the present case, the evidence for the prosecution, if true, i$ 
in my opinion sufficient to establish a false representation by the 
accused that if the complainant would pay him Rs. 8, he would 
return him the registered bond, there being further a previous 
representation that the bond would be returned to him with all .the 
payments duly endorsed upon it. It was the false representation 
of the accused which induced the complainant, according to the 
case for the prosecution, to hand over the money which he certainly 
according to that case, would not have done had he known that 
he was not to get back his bond and that the money was going 
to be credited to what is said to be a pretended debt on an alleged 
forged bond. 


With reference to that portion of Mr. Justice Mookerjee's judg- 
ment which deals with the question of fraud, loss and damage, I 
would, assuming again the truth of the case for the prosecution, 
observe that though it is the case that the complainant owed Rs. 8 
to the accused, he was not (apart from the question whether he was 
bound to pay it as and when he did) bound to pay in respect of any 
debt other than that he admitted and was in fact due and only then 
upon the retum of the bond, if at the time of tender he asked for 
it. It was not however the intention of the accused to credit the 
money to the real debt nor did he do so. What according to the 
prosecution he did was to’ deceive the complainant into paying money 
due ona real debt. He then pocketed the money under the pretence 
of crediting it toa debt which the complainant did not owe upon 
a bond which he did not execute. In fact his case is that the debt 
in respect of which the complainant says he paid the money has 
not been paid, 


Itis not necessary to enquire what would have been the case if 
the accused had in fact credited the payment to the admitted debt 
and had simply refused to return the bond. This is not the case 
here. In my opinion the payment of the money cannot be severed 
from the other incidents of its having been paid without getting back 
the bond and the fact that it has been credited to what according to 


. the prosecution is a false debt. Further I do not consider the 


possibility of a fraudulent' claim on the retained bond as damage 
which is too remote. For it is precisely with this object that the ins- 
trument is in cases such as this withheld. I am of opinion therefore 
that if the facts deposed to by the prosecution are true, there was 
both fraud and dishonesty within the meaning of the first part of 


VoL. IL] HIGH COURT. 


the section and damage within the meaning of the second part and 
that those facts establish the offence charged. 


The caseis similar to that of Queen v. Sheodurshun Das (1) 
in which case the prisoners received a Government Promissory Note 
promising to return certain jewels pledged to them but not intending 
to do so and they subsequently claimed to retain the note for another 
debt alleged to be due to them by the sender. They were held 
to be guilty of cheating. Another case which has also a near resem- 
blance to the present one was decided recently þy Mr. Justice 
Pargiter and myself (Khoda Bux Sheikh v. Bakeya Mundari) (2) 
on the rst June 1905. 

"The matter, however, upon which I have grave doubt is as to the 
truth of the case for the prosecution.’ It is admitted that the com- 
plainant owed Rs. 75 on a registered bond. He sayshe has paid 
everything on that bond by instalments of which the first was Rs. 62. 
None of these payments however were entered on the back of the 
bond nor was any receipt of any kind given for the money. The 
previous payment left, he says, a balance of Rs. 25 which is the 
sum said by the accused to be owing by the complainant to his 
father. The account produced by the complainant does not show 
any payment of Rs. 62 but mentions Rs. 25 against a date which 
shows that it could notrefer to the registered bond. The evidence 
as to what occurred at the time of payment of Rs. 8 is open to the 
objection pointed out by Mr. Justice Mookerjee, that the conver- 
sation is not deposed to by the complainant himself nor, as I have 
pointed out, was any indication given of such conversation in the 
charge. 


It is certainly extraordinary that the accused should have, as 
alleged, produced an unregistered bond of Rs. 75 which is, I observe, 
on a two anna stamp, and should, after committing the fraud, have 
gone straight off to the very man who had identified the complainant 
at the registration of the registered bond and who was thus in a 
position to and did confirm the fact that a fraud had been com- 
mitted and who after examining the unregistered bond had the 
accused arrested. This latter bond which the first Court thought 
to be a forgery, but as to which there is no finding by the appellate 
Court, was not apparently spoken to by the complainant at all. The 
evidence given as to it by the witness Jasimuddi Mir, I have great 
difficulty in accepting. According to that evidence he was himself 
also grossly cheated but took no steps in the matter. "That there 


(1) (1871) 3 All. H. C. R. 17 (2) (1905) I. L. R. 32 Calc. 941. 
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were some transactions between the complainant and the accused's 
father in respect of paddy is admitted by the complainant him- 
self, and according to the prosecution witness Chandra Kanto Kali 
who was alleged to be hostile, the previous account was settled 
with the accused's father. Both the latter and the accused are 
admittedly well-to-do men. The accused gave at a very early stage 
of the case a full explanation which does not seem to me to have any 
air of-improbability about it. He says that the Rs. 8 and previous 
payments were in respect of the debt due to his father, that the 
Rs. 62 for which no receipt is produced was in fact never paid and that 
the whole money on the registered bond is due. This latter the 
complainant arranged to pay by selling the paddy of certain Chas 
land which he holds. A quarrel however arose about this which is 
deposed to by the defence witnesses. It is said that the complain- 
ant refused to pay the accused by the sale of the paddy as had been 
arranged, that the accused insisted on payment and on the evening 
of the same day the complainant on the pretence that he would pay < 
the accused induced him to accompany the complainant to his 
house and that after he had been decoyed there he was arrested by 
the complainant and his friends on the false ground of his having 
cheated the complainant by delivering to him the unregistered 
document to which I have referred. His case in short is that the 
complainant with a view to defraud him of the money due on the 
registered bond has instituted this prosecution. 

I am not at all satisfied of the truth of the case for the prosecu- 
tion and accordingly make the Rule absolute and set aside the 
conviction and sentence. 


M. N. M. Conviction set aside. 


APPELLATE CIVIL. 


Before Mr. Fusiice Rampini and Mr. Justice Caspersz. 
SAILENDRA NATH MITTER 


v, 
KARALI CHARAN SINGH AND OTHERS. 
Landlord av? tenant—Separate tenancy-——-Co-sharer landlord—Declaratory 
decree—Appea: risdiction. : 
5 ان‎ from ;.ppellate Decree No. 1811 of 1903 against the decree of 


Babu Mohim Chandra Ghose, Subordinate Judge, Midnapore, dated 25th June 
1903, didus fei decree of Babu Saroda Prasad Bose, Munsiff. Garbeta 


dated the 21st September 1902. 


Vor. IL] HIGH COURT. 


A Kabuliyat by which a tenaat under the whole body of landlords, 
agrees to pay rent at a specified rate to a co-sharer landlord for his undivided 
. half share of the lands and further to pay additional rent at a fixed rate for 
additional area found on measurement to be held by him under such 
co-sharer, creates a separate tenancy and is not merely an agreement to pay 
the share of rent separately. 


Panchanan Banerji v. Raj Kumar Guha (1) and Gobind Chandra Pal v, 
Hamidulla (2) followed. 


Baidya Nath De v. Ilim (3), distinguished. 


Where a declaratory decree has been given by the Court of first instance 
it is not open to the lower Appellate Court nor to the High Court in second 
appeal, to question the correctness of the decree on the ground that from 
the plaint itself, apart from the written statement, no hostility of the 
defendants to the plaintiff's claim was shown. 


Shah Ahmed v. Taree Rai (4) followed. 
Appeal by the Plaintiff, co-sharer landlord. 


Suit for additionl rent for additional area. 


Plaintiff, a co-sharer landlord, brought this suit on the basis of a kabulivat 
“executed in his favour by the tenant defendants, in which after reciting the 
total area of the lands held by them under the entire bedy of landlords 
they agreed to pay rent to him for his undivided half share of the lands 
at a certain rate and they further stipulated that if at any time it was found 
on measurement that they were holding more lands, they would pay rent 
to him at a certain rate for culturable lands and at a lesser rate for jungle 
lands they may be so found to be occupying. The other material facts will 
appear from the judgment of the Court. 


Babu Sogesh Chunder Roy (with him Babu Narendra Kumar Basu) for 
the Appellant :—The learned Subordinate Judge is wrong in treating me as 
a co-sharer landlord, within the meaning of Sec. 188 of the Bengal Tenancy 
Act. Firstly, the case is not governed by that Act as the A4abuliyat was 
executed long before the Act came into operation, and secondly, the kabuliyat 
clearly created a separate tenancy under me. See Panchanan v. Raj Kumar 
(1) and Gobind v. Hamidulla (2). The latter case, I submit, is clearly on all 
fours with the present case, and cannot be distinguished. The case of 
Baidya Nath v. Him (3) has no application. 


The Subordinate Judge has also erred in not giving me the declaration 
Isought for. He treated the suit as ifit was one to recoverthe additional 
rent prayed for from the date of suit, but it will be seen from the plaint that 
I asked for a declaration as to the date from which such additional rent was 
recoverable. 


Mr S. P. Sinka (with him Babu Yoy Gopal Ghosha) for the Respondent ب‎ 
The kabuliya? was merely an agreement to pay the plaintiff's share of the 


1) deed I. L. R. 19 Calc. 61o. (3) (1897) I. L. R, 25 Calc. 917. 
8 6 7 C. W. N. 670. (4) (1881) I. L. R. 7 Calc. "n 
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rent separately and did not create a separate tenancy. The plaintiff cannot 
therefore, sue alone. 


Moreover, from the plaint itself, it does not appear that the increased 
rent was ever demanded from us and refused, or that we were unwlling to 
pay to the plaintiff his dues. It is a well-known principle of law that 
unless there is hostility of the defendants to the plaintiff's claim, no declara- 
tory decree can be granted. See Specific Relief Act, Sec. 42 and the cases ot 
Cowie v. Elias (1), Promotho Nath v. ¥odoo Nath (2) and the cases collected 
in Collett's Specific Relief Act, under Sec. 42. 


Babu Jogesh Chunder Roy in reply referred to Shah Ahmed v. 


Taree Rai (3). 
C. A. V, 


The judgment of the Court was delivered by 
Rampini J.—The suit out of which this appeal arises was brought 
by the plaintiff to obtain additional rent for additional lands held by 
the defendants. 


The first Court decreed the suit. The lower Appellate Court has 
dismissed it holding that the suit is not maintainable. It has held it 
to be so on two grounds :—(1) that the plaintiff is a co-sharer land- 
lord, and cannot sue separately: (2) that the plaintiff's suit is pre- 
mature. The plaintiff let out his landsin ijara. The terms of the. 
ijara lease expired in 1309. The defendants entered into an 
arrangement with the ijaradar, and though the ijaradar surrendered 
his ijara 3 years before the end of its term, the plaintiff cannot sue 
for additional rent until the expiry ofthe term of the ijara. The 
plaintiff appeals and contends that the Subordinate .Judge is wrong 
on both points. We agree with the appellant. The Aadslivas of 
rith April 1875, on which the plaintiff bases this suit, is, in our 
opinion, clearly a document which creates a separate tenancy, held 
by the defendants under the plaintiff, and gives the former a right to 
deal separately with the latter. It is a abuliya? coming within the 
purview of the decisions of this Court in Panchanan Banerjee v. 
Raj Kumar Guha (4), Gobind Chandra Pal v. Hamidulla (5). 
It contained more than a mere agreement to pay the plaintiff his 
share of the rent separately, and hence is not within the rule laid 
down in Baidya Nath De v. Ihm (6), 

The Subordinate Judge is also, we consider, wrong in holding 
that the plaintiffs suit is premature. The plaintiff sued in the 
alternative. He asked for additional rent, but, in paragraphs 3 


0 (1869) 11 W. R. 4o. (4) (1892) I. L. R. 19 Calc, 610. 
2) (1866) 1. Ind. Jur. N. S, 293. (5) S. 7 C. W. N. 60o. 
(3) 1881) I. L. R. 7 Cale 443. (6) (1897) I. L. R. 25 Calc.. g17. 
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and 4 of the prayers to his plaint, he asked for the increased rent 
only from the date from which the Court might hold him entitled 
toit. The Munsiff gave the plaintiff a decree at the rate, Rs. 92-15-6, 
specified in the A4aóulia; of rıth April 1875, executed by the 
predecessor in title of the defendants, and a declaration that the 
plaintiff was entitled to the increased rent assessed (but only from 
the expiry of the ijaradar's lease) that is, from 13170. 


Mr. Sinha for the respondents argues that the plaintiff is not en- 
titled to sue for such a declaration because it is not shown that the 
defendants were unwilling to pay the plaintiff this increased rent, or 
that they refused his demand for it before suit. But this is nota 
ground taken by the Subordinate Judge, nor was it taken in the 
Court below. On the authority of the decision in the case of Shah 
Ahmed Sujad v. Taree Rai (1), the defendants cannot be allowed to 
raise this plea at this stage of the proceedings. Furthermore in 
paragraph 7 of the plaint, the plaintiff expressly pleaded that “a 
kabulia/ onjthe increased jama was demanded from the principal 
defendants, but they are evading the execution of it somehow or 
other.” This pleading was not traversed by the defendants. 

Finally, the defendants have been persistently hostile to the 
plaintiff. Ther deny in this suit the plaintiffs right to collect 
rent from them at all,and no additional rent could really be obtain-- 
ed, by the plaintiff without such a suit as this, and without measure- 
ment of the lands and ascertainment and assessment of the additional 
, rent payable. 

We, therefore, set aside the decree of the Subordinate. Judge 
and remand the appeal to him for decision of the other issues. 
Costs to abide the result. 


N. K. B. Appeal decreed; case remanded. 
(1) (1881) I. L. R, 7 Calc. 343. 


^ 


Before Mr. Justice Rampini and Mr. Justice Geidt. 
DINESH PRASAD 


T 


SANKAR CHAUDHURY.* 


Court—F urisdiction—Execution of decree—Civil Procedure Code (Act XIV 
of 1882), Sec. 583. 


* Appeal from Appellate Order No. 186 of 1903, against the order of 
R. R. Pope Esq. Judicial Commissioner ot Chota Nagpore, dated the 2285+ 
May 1903, confirming the order of Babu Karunamoy Banerji, Sub-Judge, 
Ranchi, dated the 19th January 1903. 
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The Court has inherent power to undo a wrong done in execution of a 
decree, and to order the restitution of everything that has been improperly 
taken in such execution. There is no distinction between things that should 1 
have been taken and things that should not have been taken, in execution ' 
of the decree. 

Raja Singh v. Kooldip Singh (5) followed. 


Appeal by the Opposite Party. 
Application for restitution of possession. 
The facts of the case were as follows :— 


Dinesh Prasad brought a suit in the Subordinate Judge’s Court 
against Sankar and got a decree for confirmation of possession. 
Sankar appealed to the Judicial Commissioner. Pending the appeal, 
Dinesh executed his decree and got possession of the properties, 
though the suit had. been only íor confirmation. In appeal, the 
decree of the frst Court was reversed. Sankar then applied for 
restitution of possession. Dinesh contended that his suit having 
only been for confirmation, he could not be dispossessed in execu- 
tion, that Sec. 583 did not apply, and that if Sankar wanted to have 
possession he must bring a fresh suit for it. Both the Courts below 
over-ruled his objection and he appealed to this Court. 


Babu Jogendra Chandra Ghose for the Appellant :—Sec. 3 
does not apply. The Court can undo what was rightly given in 
execution of a wrong decree, but cannot order restitution of what 
was wrongly given in execution of a wrong decree. The suit being 
for confirmation of possession, it is going beyond the scope of 
Sec. 583 to give possession in restitution. 

Babu Harendra Narain Mitter (Babu Khetra Mohan Sen with 
him) for the Respondent :—The Court has absolute right to undo 
what was wrongly done in execution of a wrong decree. The. 
remedy is not by a separate suit but can be had under Sec. 244 
C. P. C. See Biru Mahata v. Shrama Churn (2), where it was 
held that if in the execution of a decree, the decree-holder takes 
possession of more land than what he is entitled to, a fresh suit 
would not be necessary for the recovery of the excess land. 


The judgment of the Court was as follows :— 


This is an appeal against a decision of the Judicial Commissioner 


of Chota Nagpur dated 21st May 1903. 


The facts of this case are'that the plaintiff sued for confirmation 
of possession. He obtained a decree, and though his decree was 


(1) (1804) I. L. R. 21 Calc. 989. (a) (1895) I. L. R. 22 Calc. 483. 
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only for confirmation of possession, he applied for execution, which 
was granted him. In the execution proceedings he admitted 
receipt of possession. The defendant appealed and the decree 
was reversed. The defendant then applied for restitution of posses- 
sion, alleging that he had been dispossessed. The Court of first 
instance appointed à Commissioner to enquire into the matter and 
report as to what mesne profits he was entitled. The plaintiff, however, 
urged that if the Court had put him into possession, it had done 
wrong and gone beyond the terms of the decree, and therefore the 
defendant should be relegated to a regular suit. This objection 
was overruled. He then appealed to the Judicial Commissioner, 
who dismissed his appeal. He now appealed to this Court. 

Weare of opinion that the orders of the lower Courts are right. 
If the plaintiff was put into possession of the land, when he had only 
obtained a decree for confirmation of possession, a question which 
is to be enquired into by the Commissioner, there seems to us to be 
no reason why the defendant should be relegated to a separate suit, 
or why he should not obtain restitution and redress in a summary 
way from the Court, which was induced by him to give him too 
‘much. There is no authority in support of the appellant's conten- 
tion ; whereas the case of Raja Singh v. Kooldip Singh (1) is 
clear authority the other way. In this case a dictum of Sir Barnes 
Peacock is cited to the effect that “the decree of reversal necessarily 
carries with it the right to restitution of all that has been taken 
under the erroneous decree in the same manner as an ordinary 
decree carries with it a right to have it executed.” Inthe judgment 
in this case an extract from a decision of Chief Justice Petheram in 
Afookoond Lal Pal Chowdhury v. Mahomed Sami Heak (2), is 
quoted, in which the learned Judge observed: “I think it is an 
inherent right inthe Court itself to prevent its proceedings being 
made any cause of injustice or oppression to any one and that 
therefore it seems to me that that inherent right does exist, and 
that the Court has power under the inherent right to order restitu- 
tion of the thing which has been improperly taken, and as a part 
‘of that power it must have the right and the power to order restitu- 
tion of every thing which has been improperly taken. If they 
have that power, they have the power not only to order restitution 
of the property itself, but restitution of any proceeds which have 
been improperly taken during the time it was in possession of the 
person who was not entitled to it." In this judgment of Chief 
Justice Petheram, it is laid down that "a Court hasan inherent 


(1) (1894) I. L. R. 21 Calc. 989. (2) (1887) 1. L. R. 14 Calc. 484. 
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power to order the restitution of every thing that has been improper- 
ly taken” in execution of its decree. There is no distinction drawn 
between things that should have been taken and things which should 
not have been taken in execution of the decree, and we conside? 
that to make any such distinction would be to permit the proceedings 
of the Court being made “a cause of injustice or oppression," 
which according to Chief Justice Petheram it is the duty of a Court 
to prevent being done. 

We accordingly dismiss this appeal with costs which we assess 
at 2 gold Mohurs. 


N, K. B. Appeal dismissed. 


me w—— —— A ايه‎ 


Before Mr. Fustice Banerjee and Mr. Justice Stevens. 
SITANATH MIDDA 


U. 
2 BASUDEB MIDDA.* 


= Civil Procedure Code (Act XIV of 1882), s. r3—Resjudicata—Matter 
directly and substantially in issue being the same, though the subject matters are 
different— Bengal Tenancy Act, ss. 48, 29 clause (5), 85 Subsection (2)—Contract 
for rate in excess of the maximum prescribed, validity of—Sec. 66—Suit for 
ejectment for nonpayment of rent—Waiver—Act VIII (B. CJ of 1869, s. 22. 

For the application of the principle of resjudicata, it is not necessary to 
show that the subject matter of the former suit was the same as that of the 
subsequent suit in which it is sought to be applied, but that the q uestion, 
the trial of which is sought to be barred in the subsequent suit, was directly 
and substantially in issue in the former suit, subject to the specified qualifi- 
cations. 

A contract for a rate of rent in excess of the maximum rate prescribed is 
not wholly void, but nothing in excess of the prescribed rate can be recovered. 
Guch a contract is different from one contemplated by Sec. 29 cl. (6) and Sec. 
8s subsection (2) of the Bengal Tenancy Act. 

Guru Dass v. Nand Kishore (1) and Ram Kumar v. Faffar Ali (2) 
referred to, 

Where a landlord sues for arrears of rent for four successive years, the 
landlord's claim for ejectment for non-payment of arrears for the first three 
years must be held to have been waived, and a decree for ejectment can be 
made for non-payment of the arrears due only for the year immediately 
preceding that in which the suit is brought. 

S'ogeshuri Chomdhurain v. Mahomed Ebrahim (3) followed, 

.* Appeal from Appellate Decree No, 2036 of 1898 against the decree of 
Babu Rajendra Kumar Bose, Subordinate Judge 24 Pergunnas, dated the 
20th August 1898, affirming that of Babu M. M, Dutta, Munsiff, Diamond 
Harbour, dated 18th April 1898. 


(1) (1898) I. L. R. 26 Cale. 199. (2) (898) I. L. R. 26 Cale, 


199 (note). ` 
(3) (1886) I. L R, 14 Calc, 33. 


VoL. ILT HIGH COURT. 


Appeal by the Plaintiff. 
Suit for arrears of rent and for ejectment. 


The material facts and arguments are sufficiently set out in the 
judgment. 


Dr. Asutosh Mookerjee for the Appellant. 
Rabu Purna Chandra Shome for the Respondent. 
The judgment of the Court was delivered by 


Banerjee J.—This appeal arises out of a suit brought by the 
plaintiff respondent for arrears of rent due for four years from the 
defendant, and for ejectment of the defendant under Sec. 66 of the 
Bengal Tenancy Act. ‘The defence was a denial of the relationship of 
landlord and tenant, and a denial of the correctness of the rate at 
which the rent was claimed. 


The Court below has over-ruled the defendant's objections and 
has given the plaintiff a decree. In second appeal it is contended, 
on behalf of the defendant appellant, jrs/, that the Courts below 
are wrong in holding that a certain decision in a previous suit 
operated as resjudicata upon the question of the plaintiff's title to 
the land in dispute ; secondly, that the Courts below are wrong in 
making any decree for rent in favour of the plaintiff when such a 
decree was in contravention of the provisions of Sec. 48 of the 
Bengal Tenancy Act, and when the contract rate of rent has not 
been determined by the Courts below; and, “4irdly, that the Courts 
below are wrong in decreeing ejectmeut for non-payment of the 


entire amountof the decree within r5 days, when under Sec. 66 of the . 


Bengal Tenancy Act a decree for ejectment could be made for non- 
payment of the arrears due only for the year immediately preceding 
that in which the suit is brought. 


On the first point it is argued that the subject matter of the 
previous suit, the judgment in which has been held to operate as 
resjudicata, was not the land in respect of which rent is now claimed, 
but was some otherland, though claimed under the same title as 
that now set up, and that, consequently, the judgment in the former 
guit cannot operate as resjudicafa in this case. It is true that the subject 
matter of. the former suit was different from the land in respect of 
which rent is claimed in this suit; but it is not necessary for the 
application of the principle of res/udica/a that the subject matter of the 
former suit and that of the suit in which the principle is sought to be 
applied should be the same. What the law requires is, that the 
matter, the trial of which is sought to be barred in the subsequent 
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suit, must have been directly and substantially in issue in the former 
suit, subject to certain qualifications and restrictions not necessary to 
be considered in this case. Considering the judgment in the former 
suit we are of opinion that the question of title that arises in this case 
was directly and substantially in issue in the-former suit between 
the same parties. 

In support of the second contention, it is argued that Sec. 48 of 
the Tenancy Act limits the landlord's right to rent against an. under- 
raiyat, in the manner provided in that section and that where there 
is a contract stipulating for a rate in excess of that limit the whole 
contract should be held as void, in the same manner as contracts in 
excess of the limits prescribed by Sec. 29, clause (4) and Sec. 85, 
sub-section 2, of the Bengal Tenancy Act have been held to be void 
in the case of Aristo Dhone Ghose v. Brojo Gobindo Roy, (1) and 
Srikant Mandul v. Saroda Kant Mandul (2) repectively. We are 
unable to accept this contention as correct, for the language of Sec. 
48 of the Bengal Tenancy Act in respect to the question now under 
consideration, is very different from that of Sec. 29, clause (4) and 
of Sec. 85, sub-section 2. Sec. 48 assumes the existence of a 
contract stipulating fora rate in excess of the maximum rate pres- 
cribed, and says that the landlord shall not be entitled to recover 
rent exceeding that rate. That, to our minds, indicates an intention 
on the part of the Legislature, not that the entire contract shall be 
void and no rent shall be recovered, but only that whatever the 
stipulated rate may be, the amount to be recovered shall not exceed 
a certain rate. The view we take is, to a certain extent, supported 


` by the cases of Guru Dass Shut v. Nand Kishore Pal (3) and Ram 


Kumar Fugi v. Jafar Ali (4) and the note on that case, to which 
the learned: vakil for the appellant very properly called our atten- 
tion. Those cases show that Sec. 48 affects not merely contracts 
made after the Tenancy Act came into operation, but also contracts 
made before that Act came into force, by reason of the words * the 
landlord of an under raiyat holding at a money rent shall not- be 
entitled to recover rent exceeding the rent which he himself pays 
by more than a certain sum," and if the section is to have this 
retrospective operation it would be manifestly unjust to put upon it 
the construction contended for on behalf of the appellant. The 
gecond contention of the appellant must, therefore, fail. 

The third contention, however, is entitled to succeed. Sec. 66 
of the Tenancy Act provides that “when an arrear of rent remains 


1) (1897) I. L. R. 24 Calc. 895. 3) (1898) I, L. R. 26 Calc. 199. 
8 ere I. L. R. 26 Calc. 46. R (1898) I. L. R. 26 Calc. 199 Note. 


. VoL. IL] HIGH COURT. 


due from a tenant, not being a permanent tenure-holder, a raiyat 
holding at fixed rates or an occupancy raiyat, at the end of the 
Bengali year '—we quote only so much of the section as applies to 
this case—“the landlord may institute a suit to eject the tenant.” 
Here, the landlord brought his suit after arrears for four successive 
years fell due; and the contention on behalf of the appellant is, 
that in regard to the arrears for the first three years, the landlord's 
claim for ejectment must be held to have been waived, and in 
support of this contention the case of Fogeshurt Chowdhurani v. 
Mohomed Ebrahim (1) is relied upon. | 


That case was decided with reference to Sec. 23 of Act VIII 
(B.C.) of 1869, which is almost in the same words as subsection 
1 of Sec. 66 of the Tenancy Act; and in that case the learned 
Judges held that after the right to determine the tenancy for default 
of payment of rent has accrued, “if the landlord still treats the 
defaulter as his tenant, the right that he has acquired under Sec. 22 
must be taken to have been waived. The act of the landlord. suing 
for the rent of the succeeding year would have the effect of an 
admission that the defendant's position in that year is that of a 
tenant." 

That being so, we think that the decree of the Court below, so 
far as it allows ejectment for non-payment of arrears of rent, should 
be limited to the non-payment of arrears of rent with interest and 
costs on account of the year immediately preceding that in which 
this suit was instituted. In other respects the decree appealed 
from is confirmed, but the period of fifteen days allowed for payment 
of the arrears to avoid ejectment, is to run from this date. As the 
point upon which the appellant succeeds was not taken in either of 
the Courts below, and as the appeal fails upon the other two points 
urged, we think that the respondent is entitled to the costs of this 
appeal. 

H. S, Decree modified, 
(1) (1886) I. L. R. 14 Calc. 35. 
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Before Sir Francis W. Maclean, K.C. I. E., Chief. Justice and 
Mr. Justice Mitra. 


JOGENDRA NATH ROY AND OTHERS 


9 


RASIK CHANDRA BANERJEE AND OTHERS. 

Application for execution—Substitution of the heirs of a deceased judgment- 
debtor—Civil Procedure Code (Act XIV of 1882), Sec. 234—Limitation— 
Limitation Act (XV of 1877), Sch. II. Arts. 178, 179, explanation (1). 

An application for execution of a decree, made within time, against the 
judgment-debtors, some of whom may afterwards be found to have died 
before such application, is sufficient to keep the decree alive against all the 
judgment-debtors or the representatives of such of them as were dead. 
Subsequent steps in aid of execution, in the shape of application for execution 
taken within three years of the previous application, though beyond that 
period from their death, are sufficient to bar the running of the period of 
limitation. The Code of Civil Procedure does not prescribe any substantive 
application for the substitution of the legal representatives of a deceased 
judgment debtor and an application made for such substitution is in substance 
an application for execution within the meaning of section 234 of the Gode 
and Art. r79 of the Second Schedule of the Limitation Act. 


Appeal by the Decree-holders, 

Application for execution of decree. 

The facts of the case appear fully from the judgment. 

Babus Sreenath Dass and Surendra Chandra Sen for the 
Appellants. 

Babu Bidhu Bhusan Ganguli for the Respondent. C. A, V. 

The judgment of the Court was delivered by 


Maclean C. J.—This appeal relates to proceedings in execu- 
tion of a decree in a suit for possession of land and mesne profits 
which was decided by the first Court on the zoth February 1890, 
and by this Court on appeal on the 25th July 1895 (sic). The 
present proceedings were commenced on the roth January 1900, 
and there is no question that the application was in time on that 
date. Proceedings went on for more than three years and it was 
then discovered that some of the judgment-debtors were dead. 
On the 28th March 1903, the decree-holders applied for execution 
against the legal representatives of the deceased judgment-debtors. 
The application was opposed on the ground of limitation. 


* Appeal from Original Order No. 343 of 1903 against the order of Babu 
Bimola Charan Mozumdar, Sobordinate Judge, Faridpore, dated the mith 


July, 1903. 


Vor. IL] ' HIGH COURT. 


It has been found by the Lower Court that these judgment- 
debtors were dead more than three years betore the 28th March 
1903. and the finding has not been questioned before us. The 
Lower Court has applied the rule of limitation laid down in Art. 178 
of the Second Schedule of Limitation Act and has dismissed the 
application. The- decree-holders have appealed from the order 
of the Lower Court. 

The decree under execution was passed jointly against a number 
of persons and under explanation (1) to Art. 179 of the Second 
Schedule of the Limitation Act, “an application for execution, 
if made against any one or more of them or his or their representa- 
tives" takes effect against them all. The application made on the 
roth January 19oc was, therefore, sufficient to keep the decree 
alive against all the judgment-debtors or the representatives of such 
of them as were dead. The subsequent steps taken in aid of the 
execution were sufficient to bar the running of the period of limita- 
tion. Tf on the 28th March 1903, the decree-holder had made a 
fresh application for execution and. had sought for relief against the 
representatives of the deceased judgment-debtors, their application 
would not have been barred under Art. 179. But they did not 
make a fresh application for execution in the prescribed form, they 
only asked that the proceedings already commenced might be 
continued against the heirs of the deceased judgment-debtors as 
well as the other judgment-debtors. Does that fact cause any 
difference as regards the law of limitation ? 


The Code of Civil Procedure does not prescribe any substan- 
tive application for the substitution of the legal representatives of a 
deceased judgment-debtor. Section 234 empowers the holder 
of a decree, if the judgment-debtor dies before the decree has been 
fully executed, to apply to evecu/e fhe same against the legal 
representatives of the deceased. The substantive application should 
be, in the words of the section, one for execution of the decree. 
Then section 248 of the Code lays down in clause (4) that if the 
enforcement of the decree be applied for against the legal representa- 
tive of a party, the Court shall issue a notice to the party against 
whom execution is applied for requiring him to show cause within 
a period to be fixed by the Court why the decree should not be 
executed against him. Section 249 lays down the procedure after 
issue of notice. 

We must, therefore, take the application of the 28th March 1903 
to be in substance an application for execution within the meaning 
of section 234 of the Code and Art. 179 of the Second Schedule 
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of the Limitation Act. Itis not an application which would come 
under the general article 178, which relates to applications for which 
no period of limitation is elsewhere provided. The application of the 
28th March was not, therefore, barred by the Statute. 

We, therefore, decree the appeal, and setting aside the order of 
the lower Court direct the execution to proceed against the legal 
representatives of the deceased judgment-debtors as well as the other 
The contesting respondents must pay the costs 
We assess the hearing fee at 5 gold Mohurs. 


judgment-debtors. 
of the appellants. 


B. Lo Appeal allowed ; case remanded. 


Before Mr. Fustice Harington and Mr. Justice Mookerjee. 
RAM KANAI GHOSH AND OTHERS. 
v. 
RAJA SRI SRI HARI NARAYAN SINGH DEO BAHADUR.* 


Limitation Act (XV of 1877), Sch. Il. Art. 134, conveyed or bequeathed 
in trust, trustee, purchaser for valuable consideration, meaning of—Debutter 
property, permanent lease of, for consideration, by shebait, suit to recover 
possession—Shebait, successor—Limitation—Previous law, reference io. 


If a property is a valid debutter absolutely dedicated to one or morc 
Thakurs (idols), it falls within the description of property conveyed or 
bequeathed in trust, and the shebart is a trustee within the meaning of Art. 
134 of the Second Schedule of the Limitation Áct. 


Fagadamba v. Ram Chandra (1) followed. 

A permanent lessee, e. g. a patnidar who paid a bonus for his lease, is a 
purchaser within the meaning of the said article, a lease being an alienation 
pro tanto, 

Attorney General v. Payue (2) and Attorney General v. Davey (3) referred 
to. 


‘The expression ‘purchaser for a valuable consideration,’ as used in Art. 134, 
Sch. II of the Limitation Act, is in contradistinction to a mere volunteer. 

A suit to recover possession of debsutier property, permanently leased out 
to the defendant for valuable consideration by a shebait in excess of his 
powers and in violation of the trust, is governed by Art. 134, Sch. II of the 
Limitation Act, and must be brought within twelve years of the date of 
the lease. 

Nilmoney v. Fagabandhu (4) followed. 

If such a suit is brought by the successor of the shebai? who granted the 

* Appeal from Original Decree No. 180 of 1902 against the decree of 
Babu Jadupati Banerjee, Subordinate Judge, Manbhum, dated the 4th March 
1902, 


(1) (1903) L L. R. 31 Calc, 314. 
(2) (1859) 27 Beav. 168, 


(3) 1859) 4 DeG. & J. 136. 
(4) (1896) I. L. R. 23 Calc. 536. 


Vor. II] HIGH COURT. 


lease, limitation as against him runs, not from the date of his appointment, 
but from the date of the lease. 

Each succeeding skebait is not entitled to bring an action within twelve 
years from the date of his appointment to the office, with a view to question 
the validity of an alienation made by any of his predecessors. 

Ram Charan v. Pratap Chandra (1) distinguished. 

Art. 134, Sch. II of the Limitation Act is not restricted in its application 
to purchasers in good faith, but applies equally to alienees from a trustee for 
value, even when he takes the property with full knowledge, that the alienor 
is acting in excess of his powers. 

In order to give the purchaser the benefit of Art. 134, Sch. Il of the 
Limitation Act, the purchase need not be bonafide in the sense of being 
without notice of the restricted nature of the transferor's title, but the term 
‘purchaser’ means a person who purchases that which is defacto a trustee's 
or mortgagee's limited interest, upon the representation and in the belief, 
that it is an absolute title. 

Pandu v. Vithu (2) referred to. 

Unless the purchaser intends to acquire an absolute interest, that is, an 
interest in excess of what the transferor is competent to alienate, there is 
no occasion for the application of Art. 134, as there can be no acquisition 
by adverse possession of an absolute title, when nothing but a limited 
interest had been asserted. 

Ishan Chandra v. Raja Ramranjan (3) referred to. 

The provisions of Art. 134, Sch, II of the Limitation Act of 1871 


examined and discussed. 


Though the proceedings of the Legislative Council caunot be referred to 
in interpreting Statutes, it is perfectly legitimate to constrüe any provision 
of a Statute, as to the scope of which there is room for reasonable doubt, 
by reference to the previous law on the subject. 

Ishuree Persad v. Chutterput (4) applied 


Appeal by the Defendants. 

Suit for the declaration of title and recovery of possession 
of certain debutter property by ejecting the defendants. 

The material facts and arguments appear from the judgments. 


Babu Munindra Nath Bhattacharya for the Appellant. 
Babus Dwarka Nath Chakravarti, Mohendra Nath Ror, 
Soroshi Charan Mitra and Lalit Mohan Ghose for the Respondents. 
OcA: V. 


The following judgments were delivered :— 


Harington J.—In this suit the plaintiff claimed as sheéai/ khas 
possession of Mouzah Bansra on the allegation that it was debu//er ; 


P (1886) 2 C. L. J. 448. | (3) (1905) a C. L. J. 125. 
2) (1894) 1. L. R. 19 Bom. 140. (4) (1842) 3 M. I. A. loo (130). 
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and that his predecessor in title who had granted it in putni to the 
defendant had no power to make such a grant. The Subordinate 
Judge gave judgment in favour of the plaintiff. On appeal to this 
Court his judgment was reversed on the ground that the evidence 
did not establish that the property was so tied up by a dedication as 
to be inalienable. 


After this judgment had been given the plaintlff respondent dis- 
covered in the Collectorate a rebekari of the year 1859 which, he 
said, shewed that, in that year the Mouzah in question was excluded 
from the zemindari on the ground that it was the deóu/fer rent-free 
Mouzah of the Thakoor. On this an application was made for a 
review which was granted and the case now comes before us on 
review of judgment. 


In my opinion it is unnesessary to discuss the effect of the new 
evidence which has been discovered because in any case the appeal 
must succéed on the question of limitation. 

This question we did not deal with when we heard the appeal, 
except in so far that we pointed out that the view taken by the learned 
Sessions Judge that the plaintiffs right to sue. was saved by section 
ro of the Limitation Act was untenable. 

The putni was granted on June 26th, 1872: the Art. of the 
Limitation Act applicable is Art. 134: the suit therefore became 
barred on June 26th, 1884. 


The learned vakil for the plaintiff has contended that the putnidar 
took with notice of the debutter and therefore was not a purchaser 
within Art. 134, and he relied onan unreported judgment in cases 
Nos. 465-466 of 1885 in which it was held thata suit to set aside 
a lease granted by the Ojha of the Baidya Nath temple was not 
barred after a lapse of 12 years. But that judgment went on the 
ground that the lessees were not purchasers within Art. 134, because 
they had notice that the property was debutter and that the 
lessor was shebait, the learned Judges held that to enable section 
134 to apply, the lessees must have believed themselves to be the 
purchasers of the absolute interest : that they knew that they were 
only purchasers of the trust estate and that the transaction was 
liable to be set aside and so did not come within the article. 

When we heard the appeal we dealt with the question of notice 
and pointing out that the plaintiff's predecessor professed to grant 
the putni in his own right, held that the evidence did not justify 
the inference that the putnidar had notice that the property was 
dedicated to an idol. The reasoning therefore of the learned 


Vor. H] HIGH COURT. 


Judges in the unreported case referred to is inapplicable in the 
present case. 


Next he contended that the position of the sAebai/ of an endow- 
ment being analogous to that of the guardian of the property of 
an infant he could at any time sue to recover the 7Aakoor’s property. 
This is a contention that the Statute of Limitation does not run 
against an idol—a proposition I am not prepared to accept. 


In the first place there is nothing in section ro of the Limitation 
Act, or in Art. r34t0 warrant the inference that the article is not 
applicable. Secondly, the decisions of this Court, and those of 
Bombay and Allahabad Courts are all against the respondents’ con- 
tention. 


It was held in 1896 in the case of /Vi/money v. FJagobandhu (1), 
that Art. 134 was a bar to suits brought after a lapse of 12 years 
to recover property sold by the trustee of a religious endowment; 
this decision was followed in 1903 in the cases of Daftagiri v. 
Dattatraya (2) and Sagun Balkrishna v. Kaji Hussen (3). Further 
there is the case of Behari Lal v. Muhammad Mul/aki (4), to the 
same effect, With these decisions I agree and am of opinion that 
the plaintiff's suit is barred. 

The result therefore is that the judgment under review must, in 
so far as it allows the appeal, stand: but the appeal must be allowed 
on other ground, namely, that the plaintiff's suit is barred by limita- 
tion, 


The appellant must have the costs incidental to the review. 

We allow costs of the Rule at 3 gold Mohurs. 

Mlookerjee J.—The facts of this litigation, so far as it is 
necessary to state them for the decision of the question of law 
raised before us, lie in a narrow compass. On the 26th June 1872, 
Nilmani Singh, Maharaja of Panchkote, granted a patni of village 
Bansra to the predecessor in interest of the appellants. The 
grantor died on the 24th August 1892 and was succeeded by his 
son, the present respondent, who commenced this action on. the 
4th April rgoz for declaration that the property comprised in 
the case was. debu/fer, dedicated to certain Thakurs and held by 
his father as shebait, for a further declaration that his father had 
no authority to grant a permanent lease, which was not binding on 
the endowment, as it was in excess of his powers and was in no 
sense beneficial, and also for the ejectment of the defendants as 


(1) (1896) I. L. R. 43 Calc. 536. (3) (1903) I. L. R. 27 Bom. 50o. 
(a) (1902) I. L. R. 27 Bom. 363. (4) (1898) I. L. R. 20 All. 482. 
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trespassers. The- defendants resisted the claim substantially on two 
grounds, namely, first that the property was a nominal debuHer 
and secondly that the suit was barred by limitation, inasmuch as 
more than twelve years had elapsed from the date of the lease. 
The learned Subordinate Judge held upon the evidence that the 
village in dispute had been absolutely dedicated to the ZThakurs 
and constituted a valid deóu//er; he further over-ruled the plea of 
limitation on the ground that Sec. ro of the Limitation Act was 
applicable, and in this view of the matter, -made a decree in 
favour of the plaintiff. Against this decree the defendants appealed 
to this Court and on the 13th February last, their appeal was 
allowed on the ground that the property had not been established 
to be debu/fer. We did not fon that’ occasion express any opinion 
upon the question of limitation, but we pointed out that the view 
taken by the learned Subordinate Judge as to the applicability of 
Sec. ro of the Limitation Act could not be supported. Subsequently, 
the plaintiff applied for a review of our judgment on the ground 
of the discovery of new and important evidence which after the 
exercise of due diligence was not within his knowledge at the 
time of the hearing in the Court below or at the previous hearing 
in this Court. This application was granted; and the appeal has 
now been reheard in the light of the additional evidence produced. 
It has been argued with considerable force on behalf of the 
plaintiff, that the evidence as it now stands, is amply sufficient 
to justify the conclusion that the property in dispute constitutes a 
valid debu/fer. It has been contended, on the other hand, by the 
learned vakil for the defendants that, assuming that the character 
imputed to the property by the plaintiff is established, the suit is 
barred under the provisions of Art. r34 of Schedule II of the 
Limitation Act. In my opinion this latter contention is well founded 
and must prevail. 

Art. x34 of the Limitation Act provides that a suit to recover 
possession of immoveable property conveyed or beqeathed in 
trust or mortgaged, and afterwards purchased from the trustee or 
mortgagee for a valuable consideration, must be instituted within 
twelve years 'from the date of the purchase. It cannot be disputed 
that if the property in suit of which the plaintiff seeks to recover 
possession, is a valid debuster absolutely dedicated to one or more’ 
Thakurs, it falls within the description of property conveyed or 
bequeathed in trust, and the sAeóai/ is a trustee within the meaning 
of this article; Fagadamba v. Ram Chandra (1). It cannot also be 

(0 (1903) I. L. R. 31. Calc. 314. 
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doubted that a lessee in the position of the defendants is a pur- 
chaser within the meaning of this article; for, as was observed 
by Lord Romilly in Astorney General v. Payne (1), a lease is an 
alienation profan/o, and this is in accordance with the view taken 
by Lord Chelmsford I. C. in A/orney General v. Davey (2). It has 
been repeatedly held that a purchaser includes the holder of a 
perpetual or mokarart lease and is not confined to a person who 
acquires an interest by an out and out sale; in other words, the 
expression, purchaser for value, is used in contradistinction to a 
mere volunteer; see Marayan v. Shri Ramchandra (3), Nilmony v. 
Jagabandhu (4) and Maluji v. Fakirchand (5). Itis also clear 
{hat the defendants are purchasers for a valuable consideration, 
as the lease on the face of it shows that a bonus was paid at 
the time the patni was created. All the elements necessary to 
make Art. 134 applicable are therefore present, and the case is 
completely covered by that article so that as more than twelve 
vears have elapsed since the grant of the lease, the suit is 
barred by limitation. The view I take is in accordance with the 
decision of this Court in the case of Nilmony v. Jagabandhu 
(4) which -has been accepted as containing an accurate statement 
of the law on the point by the Allahabad High Court in 
Behari Lal v. Muhammed Mattaki (6), by the Bombay High Court 
in Daflagiri v. Dattatraya (7), Narayan v. Shri Ramchandra (3) 
and Sagun Balkrishuashet v. Kaji Hussen (8), and by the High 
Court of Madras in Manavikraman v. Ammu (9). These cases are 
authorities for the proposition that a suit to recover possession of 
debuifer property alienated for value by a shedai/ in excess of his 
powers and in violation of the trust, must be brought within twelve 
years of the date of the alienation; if such a suit is brought 
by the successor of the sAebai/ who made the alienation, limitation 
as against him runs not from the date of his appointment but 
from the date of alienation. It has been argued, however, by the 
learned vakil for the plaintiff that all these cases were erroneously 
decided, that they are inconsistent with the decision of this Court 
in the case of Ram Charan Tewary v. Pratap Chandra Duit (10), 
and that the correct view of the law is that each'succeeding shedai/ 
is entitled to bring an action within twelve years from the date of 
his appointment to the office, with a view to question the validity of 


(1) (1859) 27 Beav. 168, (6 (189 9 i I. L. R. 20 All. 482. 
(2) (1859) 4 DeG. J. 6 (7) (1902) 1, L. R. 27 Bom. 363. 
(3) (1903) I. L. R. 27 Bom. 373. (8) (1903) 0 LR. 27 Bom. soc. 
(4) (1896) I. L. R. 23 Cale. 536 (544). (9) (1901) I. L. R. 24 Mad. 471. 
(5) (1896) I. L. R. 22 Bom. 225. (10) (1886) 2. C. L p 448. 
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an alienation made by any of his predecessors. In my opinion, 

CiviL the case, relied upon is clearly- distinguishable and does not 
1905 support the contention which is sought to be based upon it In ' 
that case the learned Judges found upon the evidence that the 
>. ufu. _ lessee from the shebait took with full knowledge that the lessor 
Nee had a qualified power of alienation and was not competent to 
Deo Bahadur. grant a permanent lease. In the case before us, there is no 
Mookerjee ¥. evidence to show that the lessee, at the time he took the parni, 
EE was aware that the property covered by it constituted a valid 
debutter, of which the lessor as shedai¢ had no authority to grant a 
permanant lease. The learned vakil for the plaintiff has, indeed, 
invited our attention to the fact that in the lease the village is 
described as deóu/fer ; but this is obviously not conclusive, because 
whether the property be absolutely dedicated to a Thakur or be 
secular subject to a religious charge, it would in popular language 
be fittingly described as deów/fer. Besides, the lessor is not des- 
cribed in the deed asa sAeóai/ of any Thakur, nor is there any 
suggestion that the rents were to be applied .to the worship of 
any deity ; even if there had been such a statement in the deed, it 
would not have been sufficient as observed by their Lordships of 
the Judicial Committee in Doorganath 7١ Ramchunder (1) to prove 
that the mehal was debu/fer ; further the subsequent, conduct of 
the lessees in improving the property ata ccnsiderable outlay, is 
wholly inconsistent with the theory that they were aware of the 
alleged debu//er character of the property. I must hold accordingly 
that the present case is completely differentiated from the case of 
Ram Charan v. Pratap Chandra (2). But even if it were otherwise and 
even if there had been evidence to show that at the time the 
lease was granted, the lessees took the property with knowledge 
that the lessor was acting in excess of his powers, I could not assent 
to the proposition that this circumstance would in any way affect 
the application of Art. 134. Art 134 refers to purchasers from a 
trustee for a valuable consideration and not of purchasers in 
-good faith and for value. To restrict the application of the article 
to purchasers in good faith, would in my opinion be to put an 
unwarrantable limitation upon its scope, which is in no way justified 
by its language. I am fortified in this view by an examination of the 
corresponding Article (No. 134) of the Limitation Act of 1871, which 
was restricted expressly to purchasers in good faith and for value. 
When the Act of 1871 was replaced by the Act of 1877, the Legisla- 
ture omitted the words **in good faith," and the conclusion seems to me 


(1) (1876) I. L. R. 2 Calc. 341. (2) (1886) a C. L. J. 448. 
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to be irresistible, that this alteration, as also the corresponding altera- 
tion in Sec. 10 of the Act, was made designedly with a view to pre- 
clude the litigation likely to arise from the use of the words “good faith" 
and to protect a purchaser for valuable consideration from a trustee, 
whether such purchaser had or had not notice of the trust at the time 
of the transfer. To hold that this material alteration in the language 
of this provision of the law, has left its effect unaltered, appears 
to me to ignore all sound canons of construction. The view I 
take is supported by the decision of the Bombay High Court in the 
cases of Zaiva Khan v. Bhiku (1) and Fesu Ramji v. Balkrishna 
(2), though I must observe that it was not open to the learned 
Judges who decided the latter case, to refer to the proceedings of 
the Legislative Council; see Administrator General of Bengal v. 
Prem Lal (3); but itis perfectly legitimate to construe, as was done by 
their Lordships of the Judicial Committee in Jshuree Persad v. 
Chulterpui (4), any provision of a Statute, as to the scope of which 
there is room for reasonable doubt, by a reference to the previous 
law on the subject. If therefore, the learned Judges who decided the 
case of Ram Charan v. Protap Chandra (5), intended to restrict the 
application of Art. 134 only to cases of purchasers for value and in 
good faith, I must with all respect for them dissent from this view of 
the law. If, on the other hand, they intended only to lay down that the 
purchaser who seeks the protection of Art. 134 must have purchased 
an absolute interest, in other words, not merely the qualified interest 
of the trustee or the mortgagee, the position would be sustainable. 'T'o 
put the matter in another way: if the transferee does not profess or 
intend to take an absolute interest or any thing more than the 
qualified interest which the transferor is competent to alienate, there 
is no occasion for the application of Art. 134; see Pandu v. Vithu 
(6), where Sir Charles Sargent C. J. pointed out that in order to 
give the purchaser the benefit of Art. 134, the purchase need not 
be donafide in the sense of being without notice of the restricted 
nature of the transferor’s title, but that the term ‘purchaser,’ means 
a person who purchases that which is defacto a trustee's or 
mortgagee’s limited interest upon the representation and in the belief 
that it is an absolute title; and this position, in no way conflicts 
with the decision of the Judicial Committee in Radhanath v. 
Gisborne (1), where Lord Cairns had in view the distinction between 


(1 (1885) I. L. R. g Bom. 475. (4) (1842) 5 M. I. A. 100 (130). 
(3) (891) L L. R. 15 Bom. 585. (5) (1886) 2 C. L. J. 448. 
(3) (1895) L. R. aa I. A. 107.. ©) (1894) I. L. R. 19 Bom. 140. 
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a donafide purchase and a purchase of an absolute title; which 
appears to have been overlooked in Bhagwan v. Bhagwan (1). 
The view that unless the purchaser intends to acquire an absolute 
interest, that is, an interest in excess of what the transferor is com- 
petent to alienate, there is no occasion for the application of Art. 
134, may also be supported on another ground; because, as I 
pointed out in my judgment in the case of /shan Chandra v. Raja 
Ramranjan (2), there can be no acquisition by adverse possession 
of an absolute title, when nothing but a limited interest had been 
asserted. I must hold accordingly that as in the case now before 
us the lessee intended to take and did take a permanent lease and 
as more than twelve years have elapsed since the grant, the clatm 
must be treated as barred by limitation. As regards the suggestion 
made by the learned vakil for the plaintiff that the cases which 
support this view were erroneously decided, after a careful examina- 
tion of the principles upon which they are founded; I see no reason 
to dissent from them. I entirely agree in the line of reasoning 
adopted by Mr. Justice Banerjee in Milmoney v. Jagabandhu (3), 
and by Sir Lawrence Jenkins C. J. in Datfagiri v. Dattatraya (4), 
and I may add that the view taken by these learned Judges is in 
harmony with the rule of English law under 3 & + Will. IV, c. 27, 
Sec. 25, deducible from the cases of Sz. Mary Magdalen College v. 
Attorney General (5), Commissioners of Donations v. Wybrants (6), 
Attorney General v. Flint (7), Attorney General (v) Davey (8), 
Attorney General v. Payne (9). The learned vakil for the plaintiff 
further contended with great earnestness that this view ofthe law . 
might prove disastrous to charities, because if a dishonest trustee 
continues in office for twelve years after an improper alienation 
for value, the trust would be left without a remedy. Assuming that 
a consideration of this description ought to carry any weight in the 
construction of a Statute, when the language is clear, Iam not 
satisfied that there is any real hardship, for as soon as a breach of 
trust has been committed, it would be open to the beneficiaries 
or the persons interested in the maintenance of the Debutter, to 
take suitable steps fora declaration that the alienation is invalid, 
for the enforcement of the trust and, if need be, for the removal 
of the trustee. Ifthey sleep over their rights, they can hardly be 
allowed to contend that each successive trustee ought to geta fresh 
start from the date of his appointment. lf we were to accede to such 


(1) 886) I. L. R. 9 AIL 97. (6) 0845) 2 T. & L. 182; 
(2) (1905) 2 C. L. J. 125. 7 Ir. Eq. R. 580. 
(3) (1896) I. L. R. 23 Calc. 536. (7) (1844) 4 Hare 147. 

(4) (1902) I. L. R. 27 Bom. 363. (8) (1859) 4 De G. J. 136. 
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a contention, we should be driven to hold that there is no period 
of limitation for setting aside improper alienations for value made 
by a trustee, that Sec. ro of the Limitation Act 
is applicable to assignees for valuable consideration quite as much 
as to volunteers. 


in other words, 


Such a position as this is manifestly untenable. 


The result, therefore, is that this appeal must be allowed, the 
decree of the Court below reversed and the suit dismissed with 
costs throughout; the decree made by this Court at the previous 
hearing will accordingly be substantially maintained. 


B. M. Appeal allowed. 


CRIMINAL REVISION. 


Before Mr. Justice Wilson and Mr. Justice Porter. 
GOPINATH PARYAH AND OTHERS 
v. 
EMPRESS * 


Possession, judicial determination of—Magistrate, opinions of —Police Regu- 
lation Act (V of 18961), Sec. 17,—Special Constables, appoiniment of, object of— 
Special Constables, refusal to serve as, offence—Indian Penal Code, Sec. r73— 
Magistrate and Collector of the District, duties and responsibilities of-—Title to 
immoveable property, judicial determination by Civil Court—Executive acts, 
legality of ~T ransfer, grounds of. 

An order made by a Magistrate in a case of disputed possession, to main- 
tain one side in possession, and to restrain the other side, without any TRI, 
determination of the fact of possession, is illegal. 

As to the question of possession the law contemplates not the opinions of 


Magistrates on such questions, but their judicial decisions arrived on proper , 


materials in regular proceedings. 

The action of a Collector in altering the register kept under the Land 
Registration Act for the mutation of names, by striking out the name of the 
registered owner and substituting that of another without a proper proceed- 
ing or enquiry and without notice to the party whose name is struck out, 
condemned. 

The only legitimate object for appointing Special Constables under Sec. 17 
of Act V of 1861, is to strengthen the ordinary Police force by the addition 
of suitable persons to their number, when the ordinary force find themselves 
too few to meet an emergency. In a case of dispute as to proprietory rights, 
it is an abuse of the law and an act of oppression to appoint the active men on 
one side as Special Constables, in order to prevent their asserting their alleged 
rights, and so to give an advantage to the opposite party. 


* Criminal Motion No. 130 of 1886 and Mis. No. 16 of 1886 against the arder 
of Mr, Inglis, Joint Magistrate of Cuttack and three other cases. 
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A refusal to serve as a Special Constable, when ordered to do so, is no offence 
under Sec. 173 of the Indian Penal Code and proceedings taken un ler that 
section for such refusal are bad in law and should be quashed. 


The arrest of persons, appointed as Special Constables, by the Police, their 
detention in Police custody till they execute a recognizance to appear before 
the Magistrate or the Police Inspector, and the taking of such recognizances 


from them are absolutely illegal. 


The Magistrate and Collector of the District, being for most purposes 
the principal representative and administrator of the law in the eyes of the 
people of the District, a position of great power and great responsibility, it is 
of supreme importance that his acts should be examples of equal justice, rigid 
impartiality and obedience to the law. 

Questions relating to title to immoveable property are for judicial tribu- 
nals to decide, and it is a great wrong if any officer by the use of his executive 
authority seeks to supersede those tribunals, usurp their functions, and it is 
certainly his duty, in any steps he deems it necessary to take, to keep within 
the limits of the law. 

Disputes as to title to immoveable property can be dealt with only by the 
Civil Court. 

Where, as in the present case, a Magistrate has repeatedly endeavoured 
to dispose by unauthorised executive action of matters which the law reserves 
for judicial determination, and he has been betrayed into many illegal and 
irregular acts, and some of a highly oppressive character, he disqualifies him. 
self for the discharge of any judicial function great and small, in any matter 
connected therewith, and the case should be transferred from his file or from 
the file of any Magistrate of his selection. 


Application for Revision and transfer. 
The material facts appear fully from the judgment. 


Mr. Y. T. Woodroffe, Babus Karuna Sindhu | Mooferjee and 
Jogendra Chandra Ghose for the Petitioners. 


The Deputy Legal Remembrancer (Mr. Kilby) for the Crown. 
l C. À. V. 


The judgment of the Court was delivered by 


Wilson J—These four cases were argued before us on the 
20th of last month. In the first, a Rule had been granted to show 
cause why certain proceedings by which the petitioners were sum- 
moned to answer a charge under Sec. 173, Indian Penal Code, 
should not be quashed. In the second, a Rule had been granted 
to show cause why the case against the petitioners should not be 
transferred from the Court of the Joint Magistrate of Cuttack to 
some other district. 


The application in the third and fourth cases was the same as 
jn the second, but no Rule to show cause had been granted; the 


Vor. II.] HIGH COURT. 


Deputy Legal Remembrancer, however, on grounds of public con- 
venience, elected to show cause in the first instance without the 
issue of any previous Rule. We stated at the close of the argument, 
that in our opinion, the proceedings in the first case must be quashed 
and as to the second, third and fourth cases that they must be 


transferred to the district of Pooree. We have now to state our. 


reasons for those orders ; and in doing so, that we may make what we 
have to say and the grounds on which we act quite clear, it will be 
necessary to motice some earlier transactions, closely connected 
with those with which we have directly to deal and which were 
properly brought before us on this occasion. 

Tt appears that the late Maharaja of Burdwan died childless in 
the year 1885; the Court of Wards have undertaken the manage- 
ment of the Raj estates and Mr. Coxhead, the Collector of Burdwan 
has been appointed Managing Collector, and Mr. T. D. B. Miller 
and Babu Bun Behari Kapur, managers. At the time of the late 
Maharaja's death, an estate, named Kujong, in the district of Cuttack, 
stood registered under Act VII of 1876, B. C., in the name of the 
Dowager Maharanee, the widow of an earlier Maharaja. Mr. Currie 
was then, and is now, the Magistrate and Collector of Cuttack. 


À controversy thereupon arose, between the officers of the Court 
of Wards on the one side and the Dowager Maharanee on the 
other, as to the title to the property, and a conflict as to its possession. 
On the 22nd July 1885, Mr. Coxhead wrote to Mr. Currie as the 
Collector of Cuttack about the Kujong property. He informed the 
latter that the Maharanee, “who claims the property as her own 
is attempting to interfere with our local officers and had issued 
instructions to her employees here, which may result in disturbance." 
He states who the local officers are, and says, *I beg you will give 
them support if they would apply to you for it;" and he states 
further that “the property is in our possession." Shortly afterwards 
the Maharanee presented a petition to Mr. Currie as District Magis- 
trate, alleging that she owned and possessed the property of which 
those who represented the Court of Wards were trying to obtain 
possession, that her people had been threatened, and that she 
apprehended a breach of the peace, and she asked for a police 
guard for her servants. Mr. Currie refused this and said he could 
only recognise the man in possession who was the Court of Wards’ 
man, and warned the Maharanee that if her manager went to the 
place, and a breach of the peace ensued he would be held respon- 
sible. Mr. Currie in his affidavit of the 7th April last tells us that 
he “fully apprehended a breach of the peace from what was stated” 
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CRIMINAL in this petition, and from the attempt of the Maharanee's men to 


5 1886 realize rents and to-put certain persons in possession. 





The state of things, with which the Magistrate had to deal, was 
thus one which is unfortunately but too common in this country. 
- There was a dispute as to title, with which of course only the Civil 
السك‎ 7: : Court could deal. The Magistrate had no power to decide it him- 

self, and no power to compel either party to take the necesary steps 
io bring the matter before the Civil Court. It was stated during 
the argument before us that down to that time neither party had a 
suit for the purpose. For the conflict about possession attended by 
risk of a breach of the peace, the law has made express provision 
in Sec. r45 of the Criminal Procedure Code. Upon proper informa- 
tion of the existence of the dispute and of the likelihood of a breach 
of the peace, and upon proper proceedings being taken under that 
section, a decision might have been obtained from a Magistrate as 
to the fact of possession; and the party found to be in possession 
would then have been maintained in possession in accordance with 
law, until the question of the title should be decided by a competent 
tribunal. ‘If this course, so plainly pointed out by the law, had been 
taken, it seems likely that the continued conflict and the unfortunate 
series of irregularities which followed would have been avoided. But 
it was not taken. l 


The first step that Mr. Currie did take was to alter the register, 
by striking out the name of the Maharanee, as the registered owner 
of the estate, and substituting those of the managers of the Court 
of Wards. The Collector did this without notice to the Maharanee, — 
acting under what he understood to be an order of the Board of 
Revenue. It is not necessary to consider whether the letter of the 
Board of Revenue did, or did not, amount to an order. It is un- 
necessary to decide whether Mr. Currie could or could not be 
justified in obeying any order of the Board of Revenue on such 
a point. It is unnecessary to decide whether the act of the Collector 
in altering the register in favour of the Court of Wards as against 
a person claiming adversely to the estate represented by the Court 
of Wards, was not wholly illegal ; itisenough for the present pur- 
pose to say that the order was an unfortunate one. It prejudged 
the question of title, so far as any act of the Collector could do so. 
It very seriously affected the question of possession, for by Secs. 78 
and 79 ofthe (Land) Registration Act, the effect of the alteration 
was to absolve the tenants of the estate from all liability to pay rents 
to the Maharanee, and to authorise them in paying to the Court of 
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Wards’ manager, thus exactly reversing on this point the previous 
position of the parties. And it placed the District officer in the 
position of a partisan of one side, in the controversy between 
the Court of Wards and the Maharanee, and in a position of anta- 
gonism to the other. 


As to the question of possession, Mr. Currie says in his affidavit, 
that he believes the Maharanee is not in possession. Be it so; but 
the law contemplates not the opinions of Magistrates on such 
questions, but their judicial decisions. 


Upon the strength of a petition, dated the 3rd October 1885, Mr. 
Currie summoned certain servants of the Maharanee to answer a 
charge of unlawful assembly. In November, he made an order 
binding over certain of those servants to keep the peace under Sec. 
roy of the Criminal Procedure Code. The persons accused of 
unlawful assembly, and the persons bound over under Sec. 107, 
severally petitioned this Court, and the matters were heard before 
Tottenham and Agnew JJ. In the course of their judgment, the 
learned Judges pointed out that a portion of an order of Mr. Currie, 
by which he ordered the petitioners in the unlawful assembly case 
to appear in Court, and signify their presence every Monday and 
Thursday until the result of the petition should be known, and a 
final date fixed for hearing the case, was " utterly unwarrantable." 
They also pointed out that a notice which he had issued to the police 
to prohibit jimmadars from paying rent to the Maharanee’s servants 
and directing them to pay rents to the manager of the Court of 
Wards, was an order which he had no power whatever to make. 
They set aside the order under Sec. 107, on the ground that there 
were not sufficient materials to justify the order. And they trans- 
ferred the charge of unlawful assembly to be dealt with in the 
adjoining district of Pooree. They stated their reasons thus :— 


“With regard to the charge under Sec. 143, we think that the 
petitioners have made out a good case for the transfer. It has been 
argued that though Mr. Currie has made several orders which are 
indefensible in law, yet that he has not shown any mala fides and 
that there is no reason to suppose that the petitioners will not have 
a fair trial before him. We do not wish to attribute mala fides to 
Mr. Currie. But he has from the commencement of the dispute 
between the Maharanee and the Court of Wards acted in his executive 
capacity under the direction of, and in obedience to orders received 
from the Court of Wards, and while acting in that capacity, he has 
throughout taken a view of the dispute hostile to the Maharanee 


TI 


559 


CRIMINAL 


1886 





Gopinath Paryah 
v 


Empress. 





Wilson F. 





560 THE CALCUTTA LAW JOURNAL. [Vor. H. 





CRIMINAL and her servants. We therefore make the Rule absolute, and direct 
1886 that the case be transferred to the file of the Magistrate of Pooree." 
Gopinath Paryah This judgment was delivered on the r4th December. On the 
Eê 21st December, a petition was presented to the Magistrate by the 
Wilson 9. head muhurir of the Court of Wards, setting out that an attempt 
SE was being made to establish the Dowager's possession by force, 


that assaults had been committed upon the Court of Wards’ men, 
that a false case had been instituted, and subpcenas issued to certain 
of the Court of Wards’ people, with the view of getting them out 
of the way, and that some police-officers had been gained over. 
The petition concluded with a prayer that the Magistrate would 
order the Police Inspector to “maintain the possession of the 
manager of the Court of Wards,” and to “prevent any person 
from interfering with the collection of rent” by the Court of Wards’ 
manager. The order made upon that petition was, “ Send order 
to Mr. Tims by to-day's post that he is to see that the present 
manager of the Court of Wards is maintained in possession of 
the various Cutcheries in the zemindari of Kujong. and that any 
person found preventing or obstructing his peons in collections be 
immediately restrained." This was an illegal order. It was an 
order made by the Magistrate in a case of disputed possession, to 
maintain one side in possession, and to restrain other side, nent 
any judicial determination of the fact of possession. 


On the same zrst December, another petition was presented to 
the Magistrate on behalf of the Court of Wards. It stated that 
the men of the Maharanee were scattering themselves in all parts of 
the estate, “that they were oppressing the ryots," trying to “ create 
disturbance and breach of the peace, and with the assistance of 
Gopinath Paryah and his brother, doing their best to collect rents from 
the ryots by force.” Gopinath is one of the present petitioners, and 
is plainly an active man of the Maharanee’s party. The petition 
went on to show reasons for holding that the Maharanee was not in 
possession. It prayed the Magistrate to “ depute a guard of sixteen 
constables to Kujong, and direct Mr. Tims, the Inspector of Police, 
to arrest any person belonging to the party of the Dawager Maha- 
ranee or under her service, found trespassing upon the said estate 
with the object of creating disturbance or collecting rent, and to 
prevent any person from interfering with the collection of rent by 
the Court of Wards' manager." 


Mr. Currie’s order upon the petition was this :—“ Eight con- 
stables are already at Tikri, and eight more have been ordered down. 
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Send thisto Probhat Baboo (this gentleman was a Subordinate 
Magistrate) to see what Gopinath Paryah is doing. It might be 
well, considering the general aspect of things, to appoint Gopinath 
and some others of influence as special constables fora month. 
Send up some names." 


This led to a report from Mr. Tims, the police Inspector, who 
stated that disturbance had already been created by Gopinath and 
his men with the other side, and that a case was before the Deputy 
Magistrate ; that there are “several other men of Gopinath scattered 
about in the different villages of. Kujong with a view to realize rents 
from the ryots, and also obstruct the men of the said manager, and 
if they attempt to do so there will undoubtedly be some serious 
disturbance committed; witha view to prevent tbe disturbance of 
the peace, it will be advisable that the following men be enlisted as 
special Police, under Sec. 17 of Act V of 1861, as the ordinary 
Police posted is not sufficient to preserve the peace." He then gave 
a list of ten names begining with Gopinath. Of these Gopinath 
and two others are servants of the Maharanee, two are what are 
called jimmadars claiming to hold under her. It would seem from 
a document which we shall have to refer to later, of the 26th 
January 1886, that a sixth was from the same place. Of the other 
four, it does not appear what they were. ‘The first-mentioned five 
are the petitioners in the first of the petitions before us. 


The Deputy Magistrate, Probhat Chunder Chatterjee. already 
mentioned, supported this recommendation, saying—‘ From what 
I have seen on the spot during the last six days, I have every reason 
to apprehend a breach of the peace at Kujong. The ordinary 
Police posted here is not sufficient to preserve peace." Upon this 
Mr. Currie on the 16th January made an order appointing the ten 
men named special constables. At this point, Mr. Currie's connec- 
tion with these transactions ceases. 


The power to enlist special constables is conferred by Sec. 17 
of Act V of 186r which is as follows :—“ When it shall appear 
that any unlawful assembly or riot or disturbance of the peace has 
taken place, or may be reasonably apprehended, and.that the police 
force ordinarily employed for preserving the peace is not sufficient 
for its preservation and for the protection of the inhabitants and 
the security of property in the place where such unlawful assembly, 
or riot or disturbance of the peace has occurred, or is apprehended, 
it shall be lawful for any police officer not below the rank of 
Inspector to apply to the nearest Magistrate to appoint so many of 
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the residents of the neighbourhood as such police-officer may re- 
quire, to act as special police-officers for such time and within such 
limits as he shall deem necessary; and the Magistrate to whom 
such application is made shall, unless he see cause to the contrary, 
comply with the application." 

In the first of the petitions now before us the first two petitioners 
expressly say (para. 20) that they “have been informed and verily 
believe that Mr. Currie, in order to deter them from collecting 
rent on behalf of the said Maharanee and your other petitioners from 
paying to her rents which are due to her," passed the order 
suggesting the appointment of special constables. Mr. Currie's 
explanation is this :—'* I finding the ordinary police force stationed 
at Kujong to be insufficent for the purpose of preserving the peace, 
called fora report whether it would not be well to appoint special 
constables.” He then said that on the receipt ofthe report, he 
appointed the special constables. And he adds, “I verily believe 
that as the men of the said Dowager Maharanee are attempting to 
establish her possession in the said estate of Kujong by force, 
that it would be impossible to preserve the peace in and about that 
estate without a special police force being employed there." 

We assume all the Magistrate here says about the necessity 
for additional Police to be perfectly correct. But he does not deny 
the petitioners’ allegation as to his motive in suggesting that 
the particular man Gopinath and others of influence should be made 
constables, and when we read the order of Mr. Currie in which 
the suggestion was made with the petition upon which it was 
founded, there is really no doubt about the matter. It is clear 
that the only legitimate object for appointing special constables is, 
to strengthen the ordinary police force by the addition of suitable 
persons to their number, when the ordinary force find themselves 
too few to meet an emergency, and that ina case of dispute as to 
proprietary rights, it is an abuse of the law and an act of oppression 
to appoint the active men on one side as special constables, in order 
to prevent their asserting their alleged rights, and soto give an 
advantage to the opposite party. 


The order of the District Magistrate appointing the ten persons 
as special constables would seem to have been transmitted to the 
local police-officers, and recorded at the Police office. "Then follow 
a series of transactions which are extremely irregular, and not 
altogether easy to follow. Itis stated in the first of these petitions, 
and not denied that on the 25th January, one ofthe petitioners in 
the first petition, Ram Krishna, was arrested by the Police, and 
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detained in custody till he executed a ‘recognizance to appear before 
the Magistrate the next day. On that day we find a report from 
the Court Sub-Inspector to the Joint Magistrate, in which he says 
that “out of the six men away from Tikri who were appointed 
special constables, one man Gopinath was released on bail to 
appear within four days before Mr. Tims. Now, one Ramkrishna 
Balabantra has been produced. I solicit necessary orders regarding 
his appearance before Mr. Tims; on which Mr. Inglis, the Joint 
Magistrate, made an order, “ To find Rs. roo bail to appear before 
Mr. Tims within four days." 

The arrest of Ramkrishna by the Police was absolutely illegal. 
The taking of recognizances from him and from Gopinath to com- 
pel their appearances before Mr. Tims was absolutely illegal. And 
in Ramkrishna's case at any rate, Mr. Inglis is responsible, for he 
gave the order. : 


The next proceeding appears from the diary of Mr. Tims, the 
Police Inspector, under date the 4th February. He writes :—“ This 
day, at rt A. at, Ramkrishna Balabantra, Sadanund Patnaik, Ram 
Sardole Singh and Jogendra Mohunty came to Tikri together and 
appeared before me. I have explained to each of them the order 
contained in D. O. No. 3, of January 1886, and when I offered each 
of them their appointment certificates, belts and batons, the whole of 
them totally refused to receive, and went away by saying that they 
will never do the duty of constables.” He adds that he has reported 
this to the District Superintendent for his and the Magistrate's order. 
The District Superintendent on the 6th February wrote an instruc- 
tion to the Court Sub-Inspector, “Show Magistrate and ask for 
summons.” Upon which Mr. Inglis, the Joint Magistrate, made an 
order, * Issue summons, Sec. 173. to persons mentioned.” The 
precise details of Gopinath's alleged offence do not appear, but 
this much is clear, that his, like the others', consisted in refusing 
to serve as a Special constable. Thereupon the five petitioners in 
the first of the petitions before us were summoned to answer 
charges under Sec. 173, Indian Penal Code; and at the time of the 
application to this Court the case stood upon the file of the Joint 
Magistrate. 

Sec. 173 of the Indian Penal Code makes it a criminal offence 
punishable under the section, “for any one intentionally to prevent 
the serving on himself or another of any summons, notice or order 
proceeding from a competent public servant, or to prevent the 
affixing of such a document, or to remove it when affixed, or to 
prevent the lawful making of a public proclamation." 
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That is the section under ‘which tlie men have been summoned ; 
the fact is that they refused to seřve as special constables when 
ordered to do so. The-facts and the charge have nothing to do 
with one another, no single point of tonnection, ànd this was at 
once admitted on behalf of the Crowt upon the argument. We 
accordingly quashed the proceedings whioh are the ca of the 
first of the petitions before us. 


The second of the petitions before us is by Gopinath Paryah, 
one of the parties to the previous petition, It relates to a charge 
of extortion under Sec. 384, Indian Penal Code, brought against 
him in connection with alleged attempts to collect rents on behalf 
of the Maharanee. The third petition is by Gopinath and two 
others, and relates to a charge of riot bhought against them in 
connection with the same alleged attempts. The fourth petitioà is 
by Gopinath and four others, and relates ib a charge of assault 
arising out of the same controversy. These three charges were all 
pending before the Joint Magistrate, Mr. Inglis, when application 
was made to this Court. 


We made an order in each of these three Cases, at the close of 
the argument transferring the case to the district of Pooree for 
disposal. Having regard to the course of the proceedings before 
Mr. Inglis, the Joint Magistrate, in the case arising out of the 
appointment of ° special constables, which proceedings we have 
already examined, we think it undesirable that that officer should 
deal with any of these cases. Mr. Currie's proceedings in connec- 
tion we have already described. We have only to add this : 


Mr. Currie was not only the Collector of Cuttack, he was also 
Chief Magistrate of the district, and as such, for most purposes the 
principal representative and administrator of the law in the eyes of 
the people of the district, a position of great power and great 
responsibility in which it was of supreme importance that his acts 
should be examples of equal justice and obedience to the law. As 


Magistrate and as the officer responsible for the peace of the district 


it might well be Mr. Currie's duty to take action, either himself or 
through some Magistrate subordinate to him, with respect to the 
disputed possession of the, Kujong estate. If he did so however, 
he was bound, in everything he did as Magistraie, to act with the 
same rigid impartiality as if the dispute had been between any two 7 
persons in the district. He was bound to remember that questions 
of property are for judicial tribunals to decide, and that it is a great 
wrong if any officer by the use of his executive authority seeks to 







HIGH CQURT. 


se tribunals, to usurp their functions. And it was 
T duty in any steps he deemed it necessary to take, to 
"uihhthin: the limits of the law. But Mr. Currie’s whole 

kerse of conduct throughout these transactions, shows him in the 
“ten of an eager partisan of the Court of Wards in its dispute 
with the Maharanee. He has repeatedly endeavoured to dispose 
by unauthorised executive action of matters which the law reserves 
for judicial determination, and he has been betrayed into many 
illegal and irregular acts, and some of a highly oppressive character. 
He has, in our opinion, disqualified himself for the discharge of 
any judicial function, great or small, in any matter arising out of 
the controversy between the Maharanee and the Court of Wards. 





We could not therefore, leave these cases to be dealt with by a 
Magistrate of his selection, and we had no alternative but to transfer 
them to another district. The grounds for transfer are much 
stronger than they were when the Court transferred the previous 
case in December last. 

M. N. M. Proceedings quashed. Other cases transferred. 


Before Mr. Fustice Wilson and Mr. Justice Rampini. 
| KHOSH MAHOMED 


2 


THE EMPRESS * 


Police Regulation Act (V of 861), Sec. 29, applicability of —Special Cons- 
tables, absence from parade, offence—Criminal Procedure Code (Act X of 1882) 
Sec. 263, strict compliance with—Summary trial, non-compliance with lar, 
effect of. 

The framers of Sec. 29 of Act V of 1861 could never have intended it to 
apply to a case, where the offence charged is absence from Special Constables' 
parade on certain dates without permission. 

Sec. 29 of Act V of 1861 is an exceedingly stringent provision of the law 
which should not be put in force except in extreme cases, and where milder 
remedies have been tried and have failed: it ought not to be applied to cases 
like the above, 


In the case of a summary trial, the provisions of Sec. 263, Cr. P. Code, 
must be fully and strictly complied with, and complied with in this sense, 
that the record must be sufficiently exact and sufficiently full to enable the 
Judges of the Revisional Court to say whetherthe law has been complied 
with or not on the points to be recorded. 


* Criminal Motion No. 220 of 1888 against the order of the Deputy Com- 
missioner of Goalpara, dated the 14th Tune, 1888. 
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CRIMINAL The three things required under Sec. 263 Cr. P. ب‎ 


1888 - 1 رر‎ 
ERE victing, must be recorded, and recorded in such^" way as to د«‎ 
Khosh Mahomed Revision to say, aye or no, from within the fur corners of the recouri 


namely, the offence charged, the offence, if any, proved and the 






(P N 
رجح‎ ~ 


The Em press. whether the offence charged is an offence in point of law, Whether: the ofitelf, 
سے‎ proved is an offence in point of law, and whether the reasons for the conviction ~ 

are good and sufficient reasons. 

When, therefore, the offence charged is one under Sec. 29 of Act V of 
1861, and the case is tried summarily, it is not sufficient to state that it 
consisted in absence from special constables’ parade on certain dates without 
permission and that the accused is guilty of wilful neglect of duty in absence 
from the parade, but it is necessaryto state that the act consisted of a breach 
of duty lawfully imposed and to specify, how the duty was created and in what 
act or omission, the breach consisted. 


Application for Revision by an accused convicted under 
Sec. 29 of Act V of 186: and sentenced to two months’ 
rigorous imprisonment. A Rule was issued by the High 
Court and the accused was admitted to bail pending the 
hearing of the Rule. 

Babu Umbica Charan Bose for the Petitioner. 

The Officiating Deputy Legal Remembrancer (Mr Beedby) for the 
Crown. 


The judgment of the Court was as follows :— 


Wilson J.—it is unnecessary for the purposes of the-present 
case, to decide whether the section under which the accused person 
- was convicted, has any application to the case, that is to say, whether 
Sec. 29 of Act V of 186r: applies to Special constables appointed 
under Sec. r7. On the one hand the language of Sec. 18 5 
relied upon as showing that Sec. 29 is applicable to Special con- 
stables. On the other hand, there is the existence of the special 
provisions in Sec. 19 to meet the case of Special constables; and 
there is certainly much in the language of Sec. 29 that makes it, 
to my mind, perfectly clear that, whatever the effect of Sec. 18 may 
be, whether it does or does not make the provisions of Sec. 29 
applicable to Special constables, whoever framed Sec. 29 could 
never have intended it to apply to such a case. One provision in 
that section is conclusive on this point. Under Sec. 29 a penalty 
not exceeding three months' pay, or three months' imprisonment, 
or both is prescribed for a Police Officer who engages himself in 
any employment other than his Police duty. However, as I have 
‘said, it is not necessary for us to determine whether Sec. 29 applies 
to this case or not. If it does apply, it is to say the least of it, an 
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exceedingly stringent provision of the law which should not be put 
in force except in extreme cases, and where milder remedies have 
been tried and have failed. And I have no hesitation in saying 
that if Sec. 29 applies at all, it ought not to be applied to cases of 
this kind. The Courts should have recourse to Sec. 19 which is 
expressly enacted to meet the very case of Special constables. But 
in the present case we think that the conviction cannot be supported 
on other grounds. Assuming Sec. 29 to apply, the provisions of 
Sec. 263 of the Criminal Procedure Code, which prescribe the 
matters which mustbe recorded in the case of a summary trial, 
have not been complied with. It has been repeatedly nointed out 
and laid down by this Court that in the case of Quo trial, 
in which so little is recorded, and therefore there is so littic , o*ction 
from without to the person accused, against the risk of error, haste or 
inaccuracy, the scanty provisions of that section must be fully and 
strictly complied with, and complied with in this sense that the 
record must be sufficiently exact and sufficiently full to enable 
the Judges of the Revisional Court to say whether the law has been 
complied with or not on the points to be recorded. Three particular 
things amongst others are required to be recorded. Under the head- 
ing ( ^) the offence complained of, and the offence, if any, proved; 
and under the heading (4) in the case of a conviction, a brief state- 
ment of the reasons therefor must be recorded. These three things, 
the offence charged, the offence, if any, proved and the reasons for 
- convicting, must be recorded, and recorded in such a way as to enable 
the Court of Revision to say, aye or no. from within the four corners 
of the record itself, whether the offence charged is an offence in point 
of law, whether the offence proved is an offence in point of law, and 


whether the reasons for the conviction are good and sufficient 
reasons. 


Now, the offence charged is thus recorded: "Absence from 
Special constables parade onthe 21st and 28th May 1888, without 
permission," and then reference is made to Sec. 29 of Act V of 
1861. Now, Sec. 29 contains no such offence as 'absence from 
Special constables’ parade. If absence from constables’ parade on 
the days in question were an offence under Section 29,it would 
seem to be so, because it was a violation of duty or neglect of a 
rule, or of a lawful order. If so,the offence should have been so 
framed. It should have been stated that the offence charged was 
a breach or.violation of a duty somehow imposed on the accused 


ora breach of an order given to him by some oneto attend a. 


parade at such and such place and time. and on the days named. 
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CRIMINAL This has not been done. "Therefore the offence is not so recorded 
1888 as to enable us to say that there was an offence. 
Khosh Mahomed Then the offence proved is thus recorded :—“Guilty of wilful 


neglect of duty in absenting himself from Special constàblées'' parade 
on the 21st and 28th May," But how it was a negelct of duty to 
absent himself from this parade is not stated. Therefore the 
offence, if any, proved, is not recorded in such a way as to enable — 
us to say whether it was an offence. Then, when-we-^coneé ^ to look 
at the reasons for the conviction, thereî§ exactly the same defect. 
If the absence from parade was aground for convicting, it must be 
because of some duty; or of some special order to attend parade, and 
pem unica parade which it was the duty of the accused 
to atte some particular place and hour on the 21st and 28th 
May. There is no record of any finding on this subject. 

‘The result is that there are no materials on this record to 
enable usto say that there was any offence properly charged and 
properly found against the accused. The conviction must therefore 
be set aside. 

Rampini J.—1 agree. S" 


M..N. M. TE Conviction set aside 


v. 
The Empress. 
Wilson F. 


Vor. IL] | . HIGH COURT. 


APPELLATE CIVIL. 


Before Sir Francis W. Maclean, K. C. I. E, Chief Justice and 
Mr. Justice Mitra. 


RAJA JOGENDRA NARAYAN ROY AND. OTHERS 
v. 
M. M. CRAWFORD.* 


Fishery right —Channel, an arm of the river. 

One who has a right of fishery in a public navigable river is entitled to 
such right also in a channel which is connected with it like an arm of the river 
system and flows in the bed from which the river has shifted, 


Appeal on behalf of the Defendants. 

Suit for establishment of alkar rights over a channel. 

The facts of the case appear from the judgment. 

Babus Lal Mohan Doss and Hemendra Nath Sen for the Appellants. 

Dr. Rash Behary Ghosh and Babu Jogesh Chandra Roy for the 
Respondent. ١ i 

The judgment of the Court was as follows -— 

Maclean C. J.—This is a suit in which the plaintiff claims 
that he is entitled to certain ja/kar rights over the long pieces of 
water which is coloured lue on plan No. 2. The plaintiff has an 
undoubted right of fishery in the adjacent portion of the river Ganges 
which is connected with the piece of water, the ja/dar rights in respect 
of which are in dispute. The plaintiff contends that having ja/&ar 
rights in the adjacent river Ganges, inasmuch as this sheet of water 
is connected with the Ganges, he is equally entitled to je/kar rights over 
this piece or sheet of water. The District Judge has gone carefully 
into the matter and has found in favour of the plaintiff. ‘The 
defendants have appealed. The learned Judge has found as follows:— 
“We find then that 5 or 6 years ago, the channel in dispute was 
part of the bed of the river; it lies in char land which is annually 
submerged, and in the rains the current through this channel is strong 
enough to cut away the bank (vide evidence of the Z'eAsildar, 
P. W. 13); when the floods go down, the channel continues for a 
time to be connected with the river, but the connection may dry up 
in the hot weather. The Damos is still so far a part of the river 
system that it may in a single year form a new mouth or channel of 


Appeal from Original Decree No. 345 of 1903 against the decree of 
J. E. Webster Esq., Officiating District Judge, Murshidabad, dated the 24th 
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connection with the river, as it did in 1309. In such circumstance 
I consider that it is: in effect still an arm of the river and that the 
plaintiff as lessee of the general right of fishery in that part of the 
Ganges is entitled to the fishery of the disputed channel." Although 
we have been referred to portions of the evidence, I do not think that 
that finding of fact has been seriously challenged by the appellants 
in this case. At any rate, if it has, it has not been successfully 
challenged. 

The disputed water then having been part of the bed of the river, 
and the plaintiff having fishing rights in the adjacent Ganges, and 
the two being connected, a long current of authority would appear to 
establish that the plaintiff is entitled to the fishery rights he now claims. 
I scarcely think it is necessary to go through the various authorities ; 
they are collected in a well-known work (The Law of Riparian Rights, 
Tagore Law Lectures, 1889, by Lal Mohun Doss, p. 374) and they 
appear to substantiate, that upon the facts as found in the case by 
the District Judge, the plaintiff is entitled to succeed. Whether if the 
matter had been res integra and there had been no such current of 
authority, I should have come to the same conclusion, is not worth 
further consideration. The appeal is dismissed with costs. 

Mitra J.—I am of the same opinion. 


B. L. C. Appeal dismissed. 


Before Mr. Fustice Ghose and Mr. Justice Holmwood. 
BADAN CHANDRA DAS AND ANOTHER 


v. 


RAJESWARI DEBYA.* 

Bengal Tenancy Act (VIII of 1885), Secs. 22, 49, 85, and 86 clauses (5) 
and (7), applicability af—¥otedar and under-raiyat—Chukani raiyai— 
Surrender by raiyat of a part of a holding—Landlord’s right of re-entry without 
notice to quit —Notice to under-raiyat, whether necessary. 

Plaintiff, a jofedar under the Government, let out a portion of his fote toa 
raiyat as a chukanidar, who again sublet a portion of his holding to the 
defendant, without the consent of the plaintif, and otherwise than by a 
registered instrument. Subsequently the raiyat having surrendered the portion 
of his holding which he had sublet to the defendant, plaintif brought this suit 
for recovery of &has possession. 

+ Appeal from Appellate Decree No. 1069 of 7603 against the decree of 
Babu Benode Behari Mitter, Additional Subordinate Judge, Jalpaiguri, dated 
the 24th February 1903, affirming the decree of Babu Satis Chandra Biswas, 
Munsift, Jalpaiguri, dated the roth January 1902. 


Vor. II.] HIGH COURT. 


Held : Neither Sec. 22 nor Sec. 49 of the Bengal Tenancy Act applied to 
the case. The landlord was entitled to kas possession, and no notice to quit 
was neceesary. 

A jotedar under the Government is not necessari a ‘ proprietor cr a 


permanent tenure-holder ' within the meaning of Sec. 22 of the Bengal Tenancy ` 


Act. 


A raiyat under a jozedar cannot be regarded as an occupancy raiyat. 

À chukani right dces not necessarily mean a right of occupancy. 

The terms ‘transfer, succession or otherwise’ in Sec. 22 do not mean and 
include a ‘surrender’; the expression ‘or otherwise ' as used in the section 
means 'or in a similar way.' 

Sec. 49 of the Bengal Tenancy Áct refers to a suit in ejectment brought by 
the immediate landlord of the under-raiyat and has no application to a suit like 
the present, where the plaintiff is not such immediate landlord. 

Held further: Under Sec. 86 clause 7, the whole or a part of a holding 
may be surrendered and there is no distinction in principle as to the landlord's 
right of re-entry under clause 5, whether the surrender is of the entire or of a 
part of the holding. 

Even when the surrender is of a portion of a hclding, there is no provision 
of the law which makes it obligatory upon the landlord to serve a notice to 
quit upon the under-raiyat before he can be ejected from such portion. 

Nilkanta v. Ghatoo Sheikh (1) applied. 

Amirulla v. Nasir Mahomed (2) distinguished. 

Appeal by the Defendants. 

Suit against an under-raiyat for recovery of khas possession 
without notice to quit. 

The material facts and arguments are set out in the judgment. 

Babus Srinath Das and Bipin Chandra Mallik for the Appellant. 

Babu Prasanna Gopal Roy for the Respondent. 


The judgment of the Court was delivered by 


Ghose J.—This appeal arises out of a suit in ejectment, and 
the only question that has been raised before us is, whether the 
defendant, who appears to be a sub-raiyat, is entitled to notice before 
the claim for ejectment could be maintained. It appears that the 
plaintiff is a /o/edar under Government. A portion of his jore was 
let out to one Shoaru Das asa ckukani raiyat; and this individual 
sublet a portion of his holding to the defendant, but not under a regis- 
tered instrument, and without the consent of tbe landlord. Subse- 
quently, Shoaru surrendered to the plaintiff, his landlord, that portion 
of the holding which he had sublet to the defendant, and the plaintiff 
then brought the present suit to recover 4#as possession of the land 
in the occupation of the defendant. 


The defendant, however, contended that he was not a dur-raiyaf 
(1) (1900) 4 C. W. N. 667. (a) (1904) I. L. R gx Calc. 932. 
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under Shoaru, but he had obtained a transfer of Shoaru's interest 
from that individual, and that, therefore, he could not be treated as a 
sub-raiyat. This contention was negatived by the Courts below. He 
also pleaded that he could not be ejected without a notice to quit in 
accordance with the terms of section 49 of the Bengal Tenancy Act. 
This plea has also been negatived by the Courts below,and, as we have 
already indicated, the question that has been raised before us on 
behalf of the defendant is whether he is entitled to notice before he 
can be ejected. 


Section 49 of the Bengal Tenancy Act which has been referred to 


, has no application to this case.  'l'hat section refers to a suit in eject- 


ment brought by the immediate landlord ofthe under-raiyat. The 
plaintiff in this case is not such immediate landlord, and it is, there- 
fore, obvious that that section can have no application. There Is no 
other provision in the Bengal ‘Tenancy Act which makes it obligatory 
upon a landlord, such as the plaintiff is, to give a notice to quit to 
the dur-raiya! before a claim for ejeclment could be entertained. 
It has, however, been argued by the learned vakil for the appellant, 
relying upon the provisions of Sec. 22 of the Bengal Tenancy Act, 
that the raiya/i interest which Shoaru. possessed having been, by 
reason of his surrender, acquired by the landlord, the occupancy right 
might have ceased, but the rayaz! right could not cease. and that, in 
any event, the surrender could not affect the rights of a third person 
such as the defendant is. Now, a glance at that section would show 
that it can have no application to the circumstances of this case. It 
runs as follows:— * When the immediate landlord of an occupancy 
holding is a proprietor or permanent tenure-holder and the entire 
interests of the landlord and the raiya/ in the holding became united 
in the same person by transfer, succession or otherwise, the occupancy 


right shall cease to exist: but nothing inthis sub-section shall pre- 


judicially affect the rights of any third person " ; and so on. Now, in 
this case, the plaintiff is not a proprietor or a permanent tenure-hold- 
der ; at least, it does not appear so upon the record ; secondly, if the 
plaintiff was a Jo/edar, Shoaru could not be regarded as an occu- 
pancy raiyat ; and, /Airdiy the occupancy right and the right of the 
superior landlord have not been united in the same person by transfer, 
succession or in a similar way. Here, Shoaru had only a chukani 
right. It does not appear that he had any right of occupancy in the 
property surrendered and it could not be said that the landlord, suppo- 
sing he was a proprietor or a permanent tenure-holder, acquired the 
land by transfer, succession or otherwise within the meaning of the sec- 
tion.. Then, turning to clause (7) of Sec. 86 of the Bengal Tenancy 
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Act, it would appear that a portion or the whole of a holding may be 
surrendered, and that, in the case of the surrender of the whole hold- 
ding, the landlord may enter into possession without any notice to 
quit. In the present case, though the surrender was not in respect of 
the entire holding but only of a portion thereof, there is no provision 
in the Bengal Tenancy Act, as we have already indicated, which makes 
it obligatory upon the plaintiff, the landlord, to serve a notice upon 
the defendant, the sub-raiyat before he can be entitled to bring a suit 
for kas possession. There is no privity between the plaintiff and 
the defendant; and we do not understand upon what ground it can 
be said that, though the plaintiff has acquired a right to obtain 44a 
possession of the land in suit by reason of the surrender given by 
Shoaru he is not entitled to have it. Our attention has been called 
to the case of Wilkanta Chaki v. Ghatoo Shaith (1) where it has been 
held that, when a raiya/ surrenders his holding, the landlord is 
entitled to re-enter by ejecting the under-raiyat, if he is not protected 
by Sec. 85 or 86 clause (6) of the Bengal Tenancy Act and that, in 
such a case, no notice to quit is necessary. The principle which under- 
lies that case equally applies to the fact of the present case, though the 
surrender in the present case was not in respect of the entire holding 
but only of a portion thereof. The learned vakil for the appellant 
has, however, referred to another case, 4 mirulla Mahomed v. Nasir 
‘Mahomed (2); but the facts of that case are very different from 
those with which we are concerned on the present occasion. \There, 
the plaintiff, the landlord, had acquired the occupancy right by. trans- 
fer, and it was held that the raiya/ having sub-let the land to an under- 
raiyat, the plaintiff, standing in the shoes of the raiyat by transfer, 
could not get 44as possession of the land, without a notice to quit. «In 
the present case, the plaintiff did not acquire the land by transfer, and 
he does not stand in the shoes of Shoaru. For the reasons we have 
already given, we think thit the view adopted by the lower Court is 
right, and that this appeal/should be dismissed with costs. 


H. S. Appeal dismissed. 
(1) (1900) 4 C. W. N. 667. (2) (1904) I. L. R. 31 Calc. 932. 
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1905. BAIJNATH SINGH AND OTHERS 
Feb. £4, 17, 20. V. 
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MAHOMED IBRAHIM HOSSEIN AND OTHERS. 


Mortgage suit—Mortguge decree obtained by puisne mortgagees—Parties to 
suit—Sale of mortgage properties—Suit to establish priority and enforce subse- 
quent mortgage—Iintention to keep previous mortgage alive—Zurpeshgi deed, and 





decree obtained thereon, previous, effect of—Limitation—Subsequent sale of 
properties previously sold—&nowledge of previous suit and procce ling—Service 
of summons—Lis pendens—Lien of puisne mortgagees—Evidence. 

Decrees obtained by previous mortgagees are admissible as evidence 
against subsequent mortgagees or their assignors who had executed the subse- 
quent mortgages after the institution of the suits by previous mortgagees unless 
they can show that the non-service of summonses detracts from their evidentiary 
value and binding character. 

When subsequent mortgagees are made parties, to a suit to enforce a 
mortgage, as puisne mortgagees who have the right to redeem, and they do not 
set up their title as prior mortgagees and a decree is obtained, and a suit is 
subsequently brought by the assignees of the puisne mortgagees who were so 

M Se made parties, and the same title on the basis of the same deed is set up to 
“><. establish priority, the omission to raise the title in the previous suit, will under 
- EC explanation 11 of the Code of Civil Procedure be a bar to their now 
relyin their prior mortgage, even if they could get the benefit of a prior 
mortgage4 t 

Srigogal v. Pirthi Singh (1), Baranashi Pershad Chowdhury vw. Fohori 
Lal (2) and Gopal Lal v. Benarashi Pershad Chowdhury (3) followed. 

A sxıit brought by the assignees of a zurpeshgi, more than twelve years after 
the mértgagees ceased to enjoy the usufruct of the hypothecated properties, for 
realisation of the mortgage money covered by it, is barred by limitation. If, 
however, the payment of the zurpeshgi debt had the effect of subrogation, the 
pleiatiffs are bound by the same rules of law and equity ns the original mort- 

_gagee and the suit, in so far as it is on the footing of the zurpeshgi, would be 
r barred. g 

Baranashi Pershad Chowdhury v. S'ohori Lal (2) distinguished. 

The question of the intention of the parties to a mortgage, whether 
it was intended to keep the mortgage alive is essentially a question of fact, and 
the presumption that a subsequent mortgagee intended to keep alive the prior 
mortgage which has been discharged with the money advanced by him and that 
he is entitled to use the prior mortgage as a shield against intermediate 
encumbrances is a rebuttable one and the Courts are to look in each case, to 
its own facts and circumstances in coming to a conclution. 


* Appeals from Original Decrees Nos. 307, 334 and 351 of 1902, against the 
decree of Babu Aukhoy Kumar Chatterjee, Subordinate Judge, Patna, dated the 


oth July 1502. 
+ Note.—See however 1. C. L. J., 337—Rep. 
(1) (1902) L. R. 29. I. A. 118. (2) (1903) 8 C. W. N. 385. 


(3) (1904) I. L. R. 31. Calc. 428. n di 


/ 
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A plaintiff ought not to be allowed, after along lapse of time, when other 
rights have grown up without the slightest objection or action on their part, to Baijnath Singh 








take advantage of a stale claim. M aoned T zin 
Appeal by the Defendants, intermediate mortgagees and Hossein, 
purchasers. 


Suit to enforce a mortgage, to have benefit of a prior 
mortgage, and to claim priority to intermediate mortgages. 

The facts of the case appear fully from the judgment. 

In No. 307. Babus Lal Mohan Doss, Krifanta Kumar Bose and 
Bhuban Mohan Biswas for the Appellants. 

In No. 334. Mfr. C. Gregory and Babu Soroshi Charan Mitra for 
the Appellents. 

In No. 351. Babus Prasanna Gopal Roy and Braja Lal Chakra- 
varty for the Appellants. 

Dr. Rash Behari Ghosh and Babus Ram Charan Milter, Saligram 
Singh, and Moulvi Mahommed Ishfag for the Respondents in all the 
Appeals. 

The following judgment was delivered by the Court :— March 3. 

Nanda Kumar Singh and Lal Peary Dasi, husband and wife, 
were the owners of, among others, the undermentioned properties in 
District Patna :—No. 20 Alipore Bakhri, No. 360, Fatehpur Lawach, 
No. 364, Ghowspur Dopabra, No. 362, Ghowspur Dopabra, No. rr, 
Chuk Abdul Gani, No. 16, Chuk Shah Mahomed, No, 386, Dhirajpur, 
No. 385, Dhirajpur. 

On the 20th November 1874, they executed in favour of Girwar 
‘Singh a zurpeshgi deed for the sum of Rs. 12,000, hypothecating 
these properties. Under the deed and the lease and its counterpart 
exchanged between the parties, Girwar Singh was to have possession as 
lessee for twelve years, was to pay the Government Revenue, and 
Rs. 299-2-6 to the mortgagors as rent and to appropriate Rs. goo 
as interest on the money advanced by him. The zurpeshgi further 
provided that Girwar Singh was to continue in possession even after 
the lapse of twelve years as long as the debt was not paid. Girwar 
Singh was put in possession. 

Nanda Kumar Singh died shortly ‘afterwards and his son and 
heir, Kishun Kumar Singh on the rsth December, 1879, executed 
in favour of Jagat Tarini Debi a simple mortgage for Rs. 700 
hypothecating a two annas share of estate No. 362 Ghowspur Dopabra. 

On the 31st Decembe:, 1880, Kishun Kumar Singh, and his 
mother, Lal Peari Dasi, jointly executed in favour of Raghunath 

B^ (1883) I. L. R. g Calc. 961. (2) (1884) I. L. R. 1o. Calc. 1035. 
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Civin, Singh and Ganpat Singh a simple mortgage for the sum of Rs. 3,200 
1905, hypothecating amongst others, the estates Nos. 362 and 364 Ghowspur 
— D . This wa: i 
Baijnath Singh opabra. This was followed by anore simple mortgage dated me 
m 20th December 1883, of the same properties, as wellas other properties 
MR in favour of Jagannath Singh and Raghu Nath Singh for the sum 
نے‎ of Rs. 3,000. 


On the 7th January 1888, Kishun Kumar Singh, alone executed 
a simple mortgage for the sum of Hs. 2,500 of a third share of 
estate No. 360, Fatehpur Lawach in favour of Gajadhar Mahtan. + 

In the meantime Girwar Singh died, and his sons Sri Kishun 
Singh and others came into possession of the properties covered by 
the zurpeshgi of 1874. The period of twelve years expired in 
1294 F. S. and as the mortgagors failed to pay the mortgage money 
Sri Kishun Singh and his brother continued in possession. There 
were constant disputes between the parties, and on the ryth February 
1888, Kishun Kumar Singh alone obtained from one Musamat Alfan 
a loan of Rs. 12,000 for the express purpose of liquidating the 
zurpeshgi debt. He executed in her favour a simple mortgage of 
the properties covered by the zurpeshgi, the zurpeshgi debt was not 
immediately paid off with the money, Kishun Kumar Singh .appro- 
priated to his own use Rs. 395-2-2, deposited ina Bank Rs. 2,600 to 
his own credit and ten lered to the heirs of Girwar Singh and deposited 
in the Court of the rst Subordinate Judge at Patna to their credit 
Rs. 9,004-13-10 for the satisfaction of the zurpeshgi debt. The heirs 
of Girwar Singh, however, did not take out the money deposited 
in Court, as it was not sufficient for payment of the zurpeshgi debt. 
Thereupon Kishun Kumar filed a petition for withdrawal of the money 
in Court. Musamat Alfan apprehended that Kishun Kumar might 
himself appropriate the money after withdrawing it from Court 
instead of repaying the zurpeshgi debt with it. Kishun Kumar and 
Alfan, however, came to terms and on the 22nd June they jointly 
presented a petition to the Subordinate Judge asking that the money 
deposited in Court might be made over to two pleaders named in it, 
who would appropriate the money towards payment of the zurpeshgi 
debt or such other charges, from which the properties should be 
released to enable Alfan to have the benefit of charge free of the 
zurpeshgi on' the properties mortgaged to her. It was not until the 
15th July that the heirs of Girwar Singh received money in satisfaction 
of the zurpeshgi and returned the zurpeshgi deed. It does not, 
however, clearly appear what was the exact amount paid to them. 

On the 6th September 1888 Gajadhar Mahtan instituted a suit, 
on his mortgage of the 7th January 1888 making the mortgagor 
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Kishun Kumar Singh the sole defendant. He did not make Alfan 
a party. On the 6th September following he obtained a decree for 


sale. The mortgaged property was sold on the 16th December 1889 - 


and was purchased by Lalji Mahtan. The sale was confirmed on the 
22nd March 1890 and the purchaser obtained possession; shortly 
afterwards Kishun Kumar Singh's attempt to have the sale set aside 
by suit, was unsuccessful. 


Dwarka Nath Roy, son and heir of Jagut Tarini, on the 3rd 
May r8go instituted a suit on the mortgage of the 15th December 
1879 in favour of his mother. The mortgagor, as well as the puisne 
mortgagees, including the heirs of Alfan who was then dead, were 
made defendants in the suit. Alfan had died leaving a son Mahomed 
Yakub and two daughters, Anis Fatima and Muatub Fatima, as her 
heirs. Dwarka Nath Roy on the 20th November 1890 obtained a 
decree for sale. The proceedings in the suit show that the suit was 
originally decreed against the mortgagor alone, Dwarka Nath applied 
for a rehearing and a rehearing was allowed. Fresh summonses 
were issued against Yakub, Anis Fatima, Mutatub Fatima and other 
absent defendants, proof of due service of summonses was adduced 
and the suit was decreed against all the defendants on the 23rd June 
1892, notices under section 248 of the Code of Civil Procedure were 
issued on all the defendants to show cause why the decree dated the 
30th November 1890 should not be executed. The notices were 
reported to have been duly served. No cause was, however, shown. 
The mortgaged property was sold and was purchased by Dwarka Nath 
Roy himself, and on the 24th February 1899, he sold it to Jhunuk 
Mahtan. Dwarka Nath Roy and Jhunuk Mahtan were successively 
in possession of the property. 


On the rsth July 1890, two suits were instituted on the two 
mortgages of the 31st December 1880 and the zoth December 1883. 
The mortgagor Kishun Kumar Singh as well as the puisne mortgagees 
including Yakub, Anis Fatima and Muatub Fatima were impleaded as 
defendants, in both the suits. The suits were contested by some of the 
defendants, the others did not appear though the service of summonses 
on them was proved to the satisfaction of the Court. On the 3oth 
January 1891 both the suits were decreed nist and the mortgaged 

„properties were directed to be sold in default of payment of the amount 
decreed, subject, however, to a reservation in favour of Dwarka Nath 
Roy who was the holder of the prior mortgage of the r5th December 
1879. It was ordered with reference to this mortgage that if the 
plaintiffs as subsequent mortgagees deposited in Court the decretal 
money covered by it, they might cause a sale of the property mortgaged 
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by it. Applications were thereafter made by the plaintiffs for 
obtaining orders absolute for sale. Notices were reported to have been 
duly served on all the defendants including Yakub, Anis Fatima and 
Muatub Fatima and, as no one showed cause, orders were made for sale. 
In July 1896 notices under section 248 of the Code of Civil Procedure 
were issued on all the judgment-debtors calling on them to show cause 
why execution should not be granted. The notices were also reported 
to have been duly served on all the judgment-debtors, even then no 
one showed cause, and on the 25th November 1896, the mortgaged 
property No. 364 Ghowspur Dopabra was sold for Rs. 19,000 and 
was purchased by the decree-holders. They subsequently obtained 
possession in the following year and were in possession with the full 
knowledge of Yakub, Anis Fatima and Muatub Fatima who were 
co-sharers in the same. 


In the meantime, z. e. on the 16th June 189r Yakub, Anis Fatima 
and Muatub Fatima assigned to the present plaintiff the mortgage of 
the 17th Feburary 1888, executed by Kishun Kumar Singh in favour 
of their mother Alfan. The plaintiffs as assignees instituted on the 
22nd September 1900, the suit out of which the appeals, we are 
dealing with, have arisen, with the ostensible object of enforcing the 
mortgage of the 17th Feburary 1888 by sale of the hypothecated 
properties. They however seek to have the benefit of the mortgage 
covered by the deed of the 20th November 1874 executed by Nanda 
Kumar Singh and Lal Peary Dasi in favour of Girwar Singh, and 
claim priority to the mortgages executed by either Kishun Kumar 
Singh alone or by him and Lal Peary, between the dates of the 
zurpeshgi and the mortgage of 1888 in favour of Alfan. The holders 
of these mortgages and the purchasers at sales thereunder have been 
made parties to the suit. 


There was no contention in the Lower Court, nor is there any 
before us, as regards the right of the plaintiffs to proceed against the 
mortgaged properties other than those that have been sold under the 
mortgage-decrees in favour of Gajadhar Mahtan, Dwarka Nath Roy 
and Baij Nath Singh, and his co-parceners, and heirs of Raghu Nath 
Singh and Gunpat Singh. The only questions now raised are, had 
the plaintiffs priority on the basis of the zurpeshgi deed of the 2oth 
November 1874, and if they had, are they barred from enforcing the 
same ? 

The Lower Court answered these questions in the affirmative and 
granted the plaintiffs, a decree directing a sale of all the properties 
covered by the zurpeshgi of 1874 and the mortgage to Alfan, with the 
reservation that if the contesting defendants paid in certain propor- 
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tions Rs. 12,000, the principal sum covered by the zurpeshgi, estates Civil 


Nos. 364 and 362 Ghowspur Dopabra and 360 Fatehpur Lawach 1905 
would be released from liability under the decree. 


These appeals have been presented by the three sets of mortgagees 


v. 
and purchasers. dass RA 


* 


Baijnath Singh 








There is no question now as to the facts we have stated above. 
The allegation of fraud made in the plaint against the contesting 
defendants was not made out, and itis conceded that there is no proof 
in support of such a case, except that the allegations of the defendants 
as to the service of summonses and notices on Yakub, Anis Fatima 
and Muatub Fatima were not substantiated. As regards the latter 
point, the finding of the Lower Court is in favour of the plaintiffs, and 
the first contention raised before us on behalf of the appellants in 
appeals Nos, 307 and 351, is that this finding is erroneous. 

lhe contention of the appellants seems to us to be correct. 
Yakub and Muatub Fatima, no doubt, deny the receipt of any sum- 
monses either in the suit of Dwarka Nath Roy or in those of Baij 
Nath Singh and others,—Anis Fatima is dead, but Yakub admits 
receipts of notices under section 248 of the Code and he had full 
knowledge of the possession of the purchaser under the decrees for sale. 
The proceedings in the suits were perfectly regular. there is no proof of 
any attempt to conceal the fact of the institution of the suits or of the 
taking out of the execution proceedings. Of the three heirs of Alfan, 
Yakub was the managing member, and there can be no doubt, on the. 
evidence, that he had full knowledge of the proceedings in the suits. 
He and his sisters were also co-sharers as regards some of the hypothe- 
cated properties with Kishun Kumar, and after the sales they became 
co-sharers with the purchasers, the contesting defendants. The process 
records are destroyed and it is difficult after the lapse of more than 
twelve years to prove facts by oral evidence only. The present suit 
was commenced more than twelve years after the date of the mortgage 
to Alfan and more than ten years after the due date as also of the 
alleged service of the summonses. The plaintiffs are themselves to 
blame for the destruction of evidence and consequential imperfection 
in the evidence now adduced. ‘The circumstances and probabilities are 
however more in accordance with the defendant's allegation of due 
service than with the denial of Yakub and Muatub Fatima. 

Yakub and Muatub Fatima cannot be implicitly relied on. ‘They 
show evident bias towards the plaintiffs, and their depositions contain 
palpable traces of prevarication. ‘The very fact that Yakub, who was 
admittedly familiar with Courts of law, did not stir, notwithstanding 
his full knowledge of the execution proceedings, goes against his truth- 
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fulness on the point. He remained quiescent and did not inform the 
plaintiffs of the institution of the suits at the time of the assignment 
to them. The plaintiffs who are bound by the result of the litigations 
having obtained the assignment after the commencement of the suits, 
have not come forward to deny their own knowledge of the suits. 
They are residents of Patna, have frequent cases in the local Courts 
and it is not easy to believe that they or their agents had no knowledge 
of the sales in Court of properties hypothecated to them. The denials 
of Yakub and Muatub Fatima are not sufficient to rebut the presump- 
tion as to the regularity of the proceedings and the due service of 
summonses and notices. As we have seen, the Court was satisfied that 
the summonses had been duly served. 

Badshahi Lal, Gonour Singh, and Janubir Lal have been examined 
by the defendants to prove service of summonses. They were deposing 
to events which had taken place nearly twelve years before, and it is 
most likely that they would forget much and make statements which 
would seem to be conflicting. ‘The criticism of the lower Court gn their 
evidence is not justifiable under the circumstances. Leaving aside the 
details, we have every reason to come to the conclusion that their 
evidence is substantially true and that they make outa case which has 
not been rebutted. 

It has also been contended by the learned vakils for the appellants 
that the plaintiff's were incompetent on the ground of limitation from 
now attempting to reopen the proceedings on the ground of non-service 
of. summonses on their assignors. If the assignors, the defendants 
Yakub and his sisters, had applied to set aside the expar/e decrees 
against them they would have been, hopelessly, barred, by the rule of 
limitation (Art. 164 of the second schedule of the Indian Limitation 
Act). The plaintiffs who are bound by the doctrine of /ispendens in 
the same way as their assignors, would also be barred from re-opening 
the expar/e decrees. But it is said that they do not seek to re-open 
the decrees by applications under section 108 of the Code and there 
is no rule of limitation which bars them from proving facts to show 
that the decrees do not bind them. But the decrees are admissible 
as evidence against them unless they can show that the non-service 
of summonses detracts from their evidentiary value and binding 
character. No man ought tobe allowed to have the benefit of an 
act done indirectly, when the law would not permit him to do 
it directly. 

What then is the effect of the decrees passed against Yakub and his 


sisters? ‘They were made parties as puisne mortgagees who had the 
right to redeem. The plaintiffs asked for sale of the mortgaged 
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properties free from the liens of al! the puisne mortgagees. The Court CIVIL 
in th» cases of Buijnath Singh and others directed that the property po 
mortgaged to Dwarka Nath Roy should not be sold, unless the money 
payable to him was deposited in Court, as it was found he was a e. 

prior mortgagee. Yakub and his sisters did not set up their title as d coti 
prior mortgagees on the basis of the zurpeshgi of r874—the ground س‎ 

of relief in the present action. Jf they had the title now set up by 

the assignees, their omission to raise it in the previous suits is under 

section 13, Explanation 11 ofthe Code of the Civil Procedure a bar 

to the plaintiffs now relying on their prior mortgage, even if they 

could get the benefit of a prior mortgage. In Sri Gopal v. Pirihi 

Singh (1) the Judicial Committee in affirming the decision of the Full 

Bench of the Allahabad High Court (I. L, R. 20 All. 110,) approved of 

the following observation in the judgment of that Court. “In our opinion 

not only might the representatives of Ishur Das (the prior mortgagee) 

have pleaded their mortgage of the 7th of February 1874, but they 

ought to have done so. "They not having done that they might and 

ought to have done as an answer profanfo to the suit of Sriram, 

(the puisne mortgagee), we are of opinion that section 13 of the Code 

of Civil Procedure applies." The same view has been taken by this 

Court in Zaranashi Persad Chowdhury v. Fohori Lal (2) and in 

Gopal Lal v. Benarasi Pershad Chowdhury (3). We are therefore of 

opinion that the plaintiffs are precluded from setting up a prior 

mortgage against the defendants, the appellants in appeal 

No. 307 and 351. 





Baijnath Singh 


Tha next question arguel before us relates to limitation, the 
contention of the appellants being that any claim under the zurpeshgi 
of 1874 is hopelessly barred. The terms of the zurpeshgi expired 
in Joist 1294 F. S. 4. e, in May or June 1887. The possession 
of the mortgagees, however, continued, as contemplated by the deed, 
up to the 15th July 1888, when the debt was satisfied and the 
mortgagees gave up possession. ‘The present suit was commenced on 
the 22nd September r905, f. e, more than twelve years after the 
mortgagees ceised to enjoy the usufruct of the hypothecated 
properties. 


The present suit, however, is within time, if the period be calculated 
from the date the mortgage money under the bond to Alfan became 
due. If the position of the plaintiffs either in law or on the application 
of equitable principles be that of assignees of the zurpeshgi, and the 
present suit be considered as one for realization of the mortgage 


(9) (1902) L. R. 29 I. A. 118; L L. R. 24 All. 429. 
(2) (1903) 8 C. W. N. 385 (3) (1904) I. L. R. 31 Calc. 428, 
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money covered by it, the suit is evidently barred. If asis contended, 
the payment of the zurpeshgi debt by Alfan had the effect of 
subrogation, the plaintiffs are bound by the same rules of law and 
equity, as the original mortgagee, and the suit is, so far as it is on 
the footing of the zurpesbgi, would seem to be barred. 


But it is contended by the learned vakil for the plaintiffs res- 
pondents that their suit is based on the mortgage in favour of Alfan 
and they merely rely on an equity arising from the fact of Alfan 
having discharged the zurpeshgi debt and reliance is placed on the 
finding as regards limitation in Baranashi Pershad Chowdhury v. 
Jahori Lal (1) as an authority in support of the contention. The 
fact of the present case as regards limitation are, however, not quite 
similar to those of Baranasht Pershad Chowdhury v. Fahori Lal, (1) 
and as the decision of that case rested on another point, the observa- 
tions of the Court in favour of the plaintiffs on the point of limita- 
tion, were, oót/er dicla, and we do not think that case can be 
cited as an authority against the view we are now disposed to take. 


The last and most important question raised in the case relates 
to the right of the plaintiffs to claim relief on the footing of the 
zurpeshgi. The question being one of the intentions of the parties 
to the mortgage which is now directly in suit, is essentially a question 
of fact, Aohesh Lal v. Mohant Bawan Das (3), Gokuldas Gopaldas v. 
Puranmal Premsukhdas (3) and the other cases referred to by the 
lower Court and cited before us lay down the principles which should 
guide us in determining the intention of the parties. The presümption 
is that the subsequent mortgagee intended to keep alive the prior 
mortgage which has been discharged with the money advanced by 
him, and he is entitled to use the prior mortgage as a shield against 
intermediate encumbrances. But the presumption may be: rebutted, 
and in each case we are to look to its own facts and circumstances in 
coming to a conclusion, very slight evidence may be sufficient to show 
that the subsequent mortgagee intended to keep alive what was certainly 
beneficial to him, but the nature of the two transactions inight be 
quite dissimilar, there may be variation as regards the parties and 
there may also be other circumstances which may lead to a contrary 
presumption. 

Now, the zurpeshgi of 1874 was a lease for twelve years or until 
the mortgage debt was satisfied, with a clause hypothecating the lease- 
hold properties. ‘The sons of Girwar Singh had, in fact, possession 
until the debt was discharged some time after the stipulated period. 


(1) (1903) 8 C. W. N. 385. (2) (1883) I. L. R. 9 Calc. 967. 
(3) (1884) 1. L. R. ro Calc. 1035. 
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The effect of the payment by Kishun Kumar Singh on the 13th 
٠ July 1888 was to determine their possession. The mortgage to 
Alfan was of an entirely different character. After the 1 sth July 
1888, Kishun Kumar Singh re-entered into possession and Alfan 
had simply a lien ‘under the mortgage to her. 

There was also a variation as to the parties. 

Nanda Kumar Singh and Lal Peary had executed the zurpeshgi, 
the mortgage to Alfan was executed by Kishun Kumar alone. 
lal Peary was evidently alive in 1888, as appears from the 
deposition of Doma Singh, some of the other witnesses examined 
on the point have prevaricated and we cannot place much reliance 
on their testimony. The rates of interest were also different. 

The sum of Rs. 12,000 paid by Alfan went directly into Kishun 
Kumar's hands. It was not paid to the zurpeshgidars until after 
the lapse of five months, and we have every reason to suppose that 
a sum much less than Rs. 12,000 was paid to them.  Kishun Kumar 
it would seem, appropriated nearly Rs. 3,000. 

The tender and deposit by Kishun Kumar of the sum of 
Rs. 9, 004-13-10 only and the acts and conduct of the parties with 
reference to the withdrawal of the amount from Court also go against 
the hypothesis ofan intention to keep the zurpeshgi alive. The 
petition of the 22nd June 1888 and the statements of the witnesses 
with reference to it and the transactions relating to the mortgage to 
Alfan and payment to the heirs of Girwar Singh evince the anxiety 
of Alfan and her advisers to obtain a title free of the zurpeshgi 
encumbrance and nothing further. The making over the deed to 
Alfan also points to the same conclusion. 

The lower Court has placed no reliance on the oral evidence 
adduced in support of the case of the plaintiffs as to the intention 
of the parties. Our attention has been drawn to it, but we do not 
see our way to accepting it as of any value and we accordingly discard 


it. The conduct of the heirs of Alfan in their omitting to assert — 


any claim inthe suits on mortgages of dates anterior to theirs is 
the strongest evidence against them, as affording unmistakeable 
indications of their apathy consequent on a consciousness that they 
had no right to fall back on the zurpeshgi. In tact we do not find 
any trace of an intention on their part or the plaintiffs to keep the 
old mortgage alive. They slept over the matter for full twelve 
years and the right has been for the first time asserted in the present 
suit. We cannot allow the plaintiffs after this lapse of time, when 
other rights have grown up without the slightest objection or action on 
their part, to take advantage of a stale claim. 
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We accordingly decree the appeals, direct that the decree of the 
lower Court be varied by omission of the order as to the sale of 
estates, Nos. 364 and 362 Ghowspur Dopabra and 360 Fatehpur 
Lawach, and dismiss the suits with costs in both the Courts against 
the defendants appellants. We assess the hearing fees in this Court 
at 7. G. M. in each appeal. 


B. M. Decree varied, 


LL 
Before Mr. Justice Harington and Mr. Justice Mookerjee. 
RAJA THAKUR BARHAM 
v. 


ANANTA RAM MARWARI AND OTHERs.* 


Irregularities in execution sale, waiver of— Waiver, how made—What was 
waived, how inferred— Abandonment of legal objection by pleadings—Transfer 
of Property Act (IV of 1882), Secs, 67, 90.—Estoppel. P 

When in an execution proceeding a point of law was decided by a Court 
against a party and the decision on the point was not challenged on appeal, the 
decision is binding upon the party against whom it was made and the same 
question cannot be reopened in a subsequent proceeding. 

Mungul Pershad Dichit v. Grijakant Lahiri (1) relied on. 

In order to determine whether the judgment-debtor waived all irregularities 
in the service of the previous sale proclamation as also the issue of a fresh sale 
proclamation, the Court must look not merely to the petition of the judgment- 
debtor waiving such irregularities but to the whole proceeding in the case and 
particularly to the order made by the Court upon that petition. 

When in a petition for postponement of sale the judgment-debtor said that 
if the sale be stayed as prayed, he would raise no objection on the ground of 
irregularities in the publication of the sale proclamation and the Court granted 
the adjournment as prayed for, on condition of the judgment-debtor paying 
Rs. 200 as compensation to the decree-holder and directed that the sale should 
take place on the adjourned date without fresh sale proclamation, and the 
judgment-debtor accepted these additional terms imposed opon him by the Court: 

Held: By tbe express terms of the petition the judgment-debtor waived 
all irregularities in the publication of the sale proclamations already issued 
and from the fact that he raised no objection to the order passed, it must be 
inferred that he waived the issue of a fresh sale proclamation. 

The judgment debtor could not now impugn the validity of the sale on 
the ground that the sale proclamation was not served in proper time and in 
due manner according to the provisions of the law. 


*Appeal from Original Order No. 529 of 1904 against the order of Babu 
G. C. Banerjee, Subordinate Judge, Bhagalpore, dated the 6th December 1904. 
(1) (9881) L. R. 8 L A. 123; L L. R. 8 Calc. st. 


VoL. II.] HIGH COURT. 


Girdhari Singh v. Hurdeo Narain (1) and Noorul Hossein v. Omatool 
Fatima (2) relied on. 
Preo Lall v, Radhika Prosad (3) and Raman v. Kunhayan (4) distin- 
guished. 
Taran Singh v. Girija (5) referred to. 
Appeal by the Judgment-debtor. 
Proceeding under Secs. 244 and 311 C. P. C. to set aside 
an execution sale. 
The material facts and arguments appear from the judgments. 
Babus  Umakali  Mukerjee and Khetra. Mohan Sen for the 
Appellant. 
Dr. Rash Behary Ghose, Babus Divarka Nath Chakravarty and 


Joy Gopal Ghosha for the Respondents. 
C A. V, 


The following judgments were delivered :— 


Harington J.—Thisisan appeal by the judgment-debtor 
against the order of the first Subordinate Judge of Bhagalpore, 
cated the 6th December 1904, refusing an application by the appe- 
‘lant that the execution sale of his property should be set aside 
under section 311 of the Code of Civil Procedure. 

The appellant had executed a mortgage pledging an 8 annas 
share of two properties for 1, 20,000 rupees. On this mortgage a 

it was brought and a decree obtained evpar/e which was afterwards 
t aside by the High Court. The case was remanded and eventual- 
' a decree was made in favour of the plaintiffs which was affirmed 
y the High Court in December 1:903. In May 1903 the execution 
as stayed by order of the High Court on condition that a further 

annas of his property was to be brought in by the mortgagor in 
ldition to the 8 annas already mortgaged to secure the judgment- 

creditor from loss owing to the stay of execution. 

A dispute arose between the parties as to what was to go in the 
sale proclamation which was finally disposed of by the judgment of 
this Court given in Appeal from Order No. rog of 1904, dated the 
23rd May 1904, in which it was provided that the ro annas namely, 
the 8 annas plus the 2 annas additional security of the value of 
2,75,000 rupees should be entered in the sale proclamation. The 
proclamation was issued on the 6th June and the.sale was fixed for 
the rst August 1904. On that day the judgment-debtor made an 
application for postponement of the sale till December. This was 
refused, and he made on the same day a second application asking 

(1) (1876) L. R. 3 I. A. 230; 26 W. R. 44. 


(2) (1875) a5 W. R. 34. (4) (1893) I. L. R. 17 Mad. 304. 
(3) (1901) 6 C. W. N. 42. 8 (1902 2 C. L. J. 589, note. 
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that the sale might be adjourned for two months. This was granted 
on his paying 200 rupees as compensation to the judgment-creditor. 
The sale was stayed till the first sale day in October, that is, 
October 3rd, and on that day a further application for stay was made 
by the judgment-debtor. l l i 

This was refused and the.sale proceeded and was finally com- 
pleted on October sth. On November roth, the judgment-debtor 
applied under sections 244 and 311 to set aside the sale on the ground 
that the 2 annas additional security could not be sold in that sale 
and on the ground that there had been irregularities in the issue of 
the sale proclamation. ‘This application was refused by the Subor- 
dinate Judge on December 6th, 1904, on the ground that the judg- 
ment-debtor has agreed to waive all irregularities regarding the issue 
and service of the sale proclamation and therefore he could not now 
be heard to raise these points; and moreover he thought that the 
application was made malafide. 

Against this order the appellant has appealed, and in this Court 
has argued two points, frs/, that the 2 annas given as further security 
could not be sold without either a separate suit being brought under 
the Transfer of Property Act or a personal decree being made against 
the mortgagor under section go of the same Act; secondly, that 
when the'sale was adjourned from 3rd August to the 3rd October 
1904, the issue of a fresh sale proclamation became necessary, and 
that even if the appellant waived all irregularities, he did not waive 
the issue of a fresh sale proclamation. "ES 

As to the first point the question whether the 2 annas given as 
additional security could be sold without a suit under the Transfer 
of Property Act, has been decided in these proceedings adversely 
to the appellant, the judgment-debtor, by this Court in Appeal 
from Order No. 109 of 1904 given on May 23rd of that year. 

In that appeal the point as to the necessity of a personal decree 
under section 9o of the Transfer of Property Act, was not argued 
though it had been raised in the judgment of the lower Court which 
was the subject of that appeal. It was abandoned in this Court. 
We cannot therefore entertain it now. The learned vakil for the 
appellant, on this being pointed outto him, declined to press the 
point further. On the second point, I have no doubt that the 
judgment-debtor did waive any right to object to any irregularity 
and in fact waived any right to object to the failure to issue a fresh 
sale proclamation. It is true that in his petition for adjournment 
filed on the rst August he says “ifthe sale be held on that day"— 
that is, the'first sale day in October—"the judgment-debtor will 


0 
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raise no objection on the ground of irregularity in the publication 
of the sale proclamation and will not file an appeal against the 
order of rejection of the petition for time which has been rejected 
to-day." But the order which is made on that application recites 
that the judgment-debtor makes an application for adjourment 
for two months saying that the sale may take place on the adjourned 
date without a fresh sale proclamation. No application was made 
to the Subordinate Judge to review that order on the ground that 
he misunderstood what the appellant meant to waive, and this order 
was initialled by the appellant's pleader. A further application for 
postponement was made on October 3rd. No suggestion was made 
then that the sale could not be held because no fresh sale proclama- 
tion has been issued; and in the grounds of appeal to this Court 
the appellant says that the Court should have held that he only 
waived the issue of a fresh sale proclamation, and not any irregularity 
as to service. In mr opinion the question as to what the judgment- 
debtor consented to waive on condition of his obtaining an ad- 
journment from August rst to October 3rd, is to be found not in 
his petition only but it is to be inferred from his conduct. By the 
express terms of his petition, he waived irregularities in the pub- 
lication of the sale proclamation. From the fact that he raised 
no objection to the order of August Ist, I infer that he also waived 
the issue of a fresh sale proclamation and agreed to pay 200 hundred 
rupees as compensation to the decree-holder; and from the fact 
that when the petition was made on October 3rd for a further ad- 
journment, he did rfot submit that the sale could not be held because 
no fresh sale proclamation had been issued and there had been 
irregularities in the service and publication of the original sale 
proclamation. J infer that at that time he had waived all irregula- 
rities of which he now complains and that he did not take the 
objections on October 3rd because he knew he had waived them 
as a condition on which he had obtained the adjournment to that 
date and felt that it would be idle to urge them. 

The appellants objections fail and this appealis therefore dis- 
missed with costs. 

We assess the hearing fee at ten gold mohurs. 


Mookerjee J.—lagree. As regards the question involved in 
the first point taken before us, namely, that the properties comprised 
in the security bond could not be sold till a decree under Sec. go 
of the Transfer of Property Act had been made, it was raised in the 
course of the execution proceedings before the sale and decided against 


the judgment-debtor by the Court of first instance. When the matter 
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was brought in appeal to this Court, the decision of the first Court on 
this point was not challenged; I must hold, therefore, upon the authority 
of the case of Afungul Pershad Dechit v. Girija Kant (x) that the 
decision is binding upon the-judgment-debtor and he cannot re-open 
the question in the present proceedings. 


As regards the second point, namely, whether the judgment- 
debtor waived all irregularities in the service of the previous sale 
proclamation as also the issue of a fresh sale proclamation, the learned 
vakil for the judgment-debtor asked us to determine the point by 
reference solely to his petition of the first August, 1904. I am of 
opinion that this suggestion ought not to be acceded to; the Court 
must look not merely to that petition but to the whole proceedings in 
the case and particularly to the order made by the Court upon that 
petition. It is quite clear from the petition that the judgment- 
debtor waived all irregularities in the service of the sale proclamation 
which had been previously issued, when he stated that “the judg- 
ment-debtor will not urge any irregularity in the service of sale procla- 
mation and will not prefer any appeal against the "order rejecting 
to-day the petition for time." I do not think it is a reasonable 
construction to put upon this petition to hold that the judgment- 
debtor was waiving by anticipation any possible irregularity in the 
service of sale proclamation to be issued for the day to which. the 
sale was to be postponed. When this petition was brought before the 
Court, it is clear from the order recorded in the order sheet and 
initialled by the pleader for the judgment-debtor that additional 


_terms were imposed upon and accepted by the judgment-debtor, 


namely, that the sale was to be adjourned without fresh sale 
proclamation and that the judgment-debtor was to pay a compen- 
sation of Rs. 200 to the decree-holder. This second condition 
was complied with on the 5th August 1904 and the conditional 
order of the rst August was made absolute on that date. Under 
these circumastances I must hold upon the authority of the cases of 
Noorul Hossein v. Omatool Fatima (2) and Giridhari Singh v. Hurdeo 
Narain (3) that the judgment-debtor cannot now impugn the 
validity of the sale on the ground that the sale proclamation 
was not served in proper time and in due manner according to 
the provisions of the law. The case of Preo Lali Paul v. Radhica 
Prosad Paul (4) is clearly distinguishable. In that case the judgment- 
debtor had applied for an adjournment of sale without issue of fresh 
(2 (1881) L. R. 8 I. A. 123; I. L R. 8 Calc. sr. 


2) (1875) 25 W. R 34. (3) (1867) L. R.3 I. A. ago; 26 W. R. 44. 
(4) (1901) 6 C. W. N. 4a. 
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There is no allegation that the plaintiff is prevented from wor- 
shipping the Gods while in the west temple. He merely insists 
upon the Gods being located in the east rather than in the west 
temple. Section 11 of the Code of Civil Procedure enacts as 
follows :—“The Courts shall (subject to the provisions herein 
contained) have jurisdiction to try all suits of a civil nature except- 
ing suits of which their cognizance is barred by any enactment for 
the time being in force. (#'xvp/.)—-A suit in which the right to 
property.or to an office is contested isa suit of civil nature, not with- 
standing that such rights may depend entirely on the decision of 
question as to religious rites or ceremonies.” It seems to follow by 


implication as was pointed out in the case of Vasudev v. Vamnaji (1) 


that suits as to religious rites and ceremonies which involve no question 
of the right to property.or to an offices, are not regarded by the 
Legislature as suits ofa civil nature nor intended to be brought 
within the jurisdiction of the Civil Court. This suit is not based 
upon any rightto the property in idols or to an office, but upon 
the plaintiffs supposed right as worshipper to insist on the obser- 
vance of a ceremonial regulation relating to the particular temple 
in which the idol should ordinarily be loca^w& We think that the 
suit is not one of a civil nature and that it has been rightly dis- 
missed on that ground. The case laid on this subject has been 
dealt with somewhat fully in the case of O. JVagia Bathudu and 
ol hers v. Muthacharry (2) and we think jt unnecessary to recapitulate 
the same. As regards the case of Jagannath Churn v. Akali 0 
(3)which is not there referred to, we need only say that there was a 
claim to some right in the property. The grievance alleged by the 


plaintiff in the present case seems to be merely sentimental. The 


plaint does not even set out any right in the plaintiff to interfere 
with the discretion of the defendant to locate the Gods in the western 
temple. It only says that the defendants have acted in violation 
of an old practice to bring the idols back to the eastern temple after 
a few days’ visit to the western temple. The plaintiff is opposed to 
what he considers to be an innovation. The question he raises is 
not in our opinion of a nature cognizable by a Civil Court. The 
appeal is accordingly dismissed with costs. » 
N. K B. Appeal dismissed. 


(1) (1880) 1. L. R. 5 Bom. 8o. (2) (1900) 11 Mad. L. J. R. 215. 
(3) (1893) I. L. R. 21 Calc. 463. ; 
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Before Mr. Fustice Brett and Mr. Justice Woodroffe. 
SRINATH PATRA AND OTHERS. 


V. 


KULODA PROSAD BANERJEE.* 


Evidence Act (1 of 1872), Sec. 90— Presumption asto documents over 30 
years old —Procedure. 

When a document which is over thirty years old has been tendered, 
under Sec. مو‎ of the Evidence Act, it is for the Court to determine, which is 
a matter for judicial discretion, whether it will make the presumption 
mentioned in the section, or will call upon the party to offer proof of the 
document, stating its reasons in the latter event, and in the former, whether 
the presumption has been rebutted or not. 

Appeal by the Plaintiff. 

Suit for a declaration that a certain execution sale is not 
binding upon the plaintiffs. 

The material facts and arguments appear from the judgments. 

Babus Bussunt Coomar Bose and Charu Chunder Ghose for the 
Appellants. 

Babus Sib Chandra Palit and Foy Gopal Ghosa for the 

Respondents. dE 

The following judgments were delivered :— 

Brett J.— The only point in support of this appeal is that the 
lower Appellate Court has erred in law in not drawing the presumption 
which it ought to have drawn under section go of the Evidence Act, 
with regard to the plaint produced by the plaintiffs in support of their 
case. It is contended that as the document’ was more than thirty 
years old, that Court ought to have taken into consideration the fact 
that under section go of the Evidence Act,it had a discretion to 
admit it as evidence without further proof ; and that it has, instead 
of giving due consideration to that fact, really dealt with the docu- 
ment as though it were an ordinary document of later date and one 
which therefore had to-be proved bv strict evidence. 

So far as I can judge from the‘order of the Subordinate Judge 
when he remanded the case and from his subsequent judgment after 
remand, I can find nothing to indicate that he lost sight of the fact 
that the document was over thirty years old and that it was open to 
him to raise the presumption under section go of the Evidence Act. 
In remanding the case to the Munsiff, he directed that the original 
plaint should be called for as the certified copy which had been filed 

* Appeal from Appellate Decree No. 3 of 1903 against the decree of Babu 
Jogendra Nath Ghose, Subordinate Judge, Bankura, dated the 22nd September, 
1902, reversing that of Babu Hem Chandra Bose, Munsiff, Kotulpur, dated 
the 10th July, 1901, 


J 


- 
~ 


Vor. IL] HIGH COURT. 


was riot admissible in evidence; and, he further directed that the 
lower Court should admit such evidence in regard to the plaint as 
the plaintiffs might choose to adduce and also should allow the 
defendants to adduce rebutting evidence in regard to it. There was 
nothing in those directions rendering it obligatory on the plaintiffs to 
adduce evidence to prove the document. They, however, adduced 
evidence; and, so far as the record shows neither before the Munsiff 
nor before the lower appellate Court did they rely on the presumption 
under section go of the Evidence Act. Even, however, supposing 
that such a presumption had been relied on, the Subordinate Judge 
was bound to consider the evidence which the defendant adduced, 
and to come to a conclusion whether that evidence was sufficient to 
rebut the presumption or to disclose that the document had not in 
fact been signed by the persons by whom it purported to have been 
signed. The Subordinate Judge in his. judgment after remand goes 
into the evidence on both sides, and, on that evidence, he has come 
to the conclusion that the document was not signed by the persons 
by whom it was alleged to have been signed: and, he further states 
that from the appearance of the document itself a suspicion was raised 
as to the truth of the plaintiff's story, because all the signatures as 
well as the other signatures under the verification of the plaint appeared 
to have been made by the same hand. He, therefore, concluded that 
the document was of no value in support of the: plaintiffs claim; he 
held that the plaintiffs had failed by that document and their other 
evidence to establish that they were the reversionary heirs of 
Dasumani's husband. Under these circumstances, I think that 
sufficient ground has not been made out for the interference of this 
Court in second appeal. 

An affidavit has been filed on behalf of the plaintiffs with a post- 
card attached, apparently with the intention that if we should think it 
necessary to remand the case to the lower Court, we should direct 
that that document also should be considered as part of the evidence in 
the case. The grounds, however as stated in the affidavit, are grounds 
rather for review than for the admission of fresh evidence in second 
appeal : andit is remarkable that though the document is said to have 
been discovered at any rate in 1903, the affidavit is not filed until March 
1905. Itis, however, not necessary further to deal with the aplication, 
as the grounds in support of the appeal failing, the appeal must be 
dismissed, and with two separate sets of costs, one set being pavable to 
each set of respondents. 

Woodroffe J.—This is a suit brought for a declaration that a 


certain sale held in execution of a decree against & widow is not binding 
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upon the plaintiffs who, it is alleged, are the reversionary heirs of her 
husband. It is denied that the plaintiffs are such reversionary heirs. 
In order to prove that fact, the plaintiffs tendered in evidence a plaint 
in a suit which was instituted in the year 1867. 

The first Court held that the plaintiffs had proved that they were 
the reversionary heirs as alleged by them. On appeal however the 
Subordinate Judge came to the conclusion that that fact had not been 
satisfactorily proved ; and, he accordingly dismissed the plaintiff's suit. 

The argument before us concisely stated, is that the lower 
appellate Court appears to have been all along under the impression 
that the plaint in question was a document which had to be proved, and 
has overlooked the provisions of section go of the Evidence Act. 

The matter, no doubt, has not been satisfactorily dealt with by the 
lower appellate Court. The proper procedurein cases of this kind is 
that the party who relies upon a document which is over thirty years 
old should tender the document under section go of the Evidence Act. 
It is then for the Court to determine, which is a ‘matter of judicial 
discretion, whether it will make the presumption mentioned in the 
section or will call upon the party to offer proof of the document. 1f 
the Court calls for such proof, it should, I think, statethe grounds upon 
which it refusesto exercise the discretion which is conferred upon it by 
that section, in order that the Court of appeal may be able to judge 
whether that discretion has been judicially passed. If on the other 
hand the document is accepted, the Court should in that judgment 
state or indicate whether the presumption has been rebutted or has 
been displaced. In the present case the matter has been dealt with by 
the lower Courtin such a manner as to give occasion for appeal but 
the question is whether any such ground of appeal has been made out. 

In the present case, the finding of the lower appellate Court is 
not merely that the plaint in question has not been proved but there is 
a distinct finding that the plaint has been disproved, that is to say, 
assuming that there was any presumption as to the genuineness of 
the document, it being thirty years old, its genuineness has been 
disproved by direct testimony which the lower appellate Court has 
accepted. 

The only matter upon which I may say I have had some doubt is 
whether the lower appellate Court in coming to the conclusion that 
the plaint has been disproved did or did not neglect to consider the 
question whether any presumption should be made under section 9o 
of the Evidence Act, and if so, whether that presumption has been 
displaced. Ihave had doubt whether the lower appellate Court has 
properly appreciated the case on this point, but I am unable to say on 
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the materials before me, that that Court with a document before it 
which was over thirty years old, overlooked the provisions of so well 
known and so commonly applicable a provision of the law as section 9o 
of the Evidence Act. 

I must, therefore, hold that the lower appellate Court has 
considered the provisions of that section and has either declined to 
raise the presumption mentioned in it or, as I am inclined to think, has 


been the case, has held that the presumption has been displaced by ' 


rebutting evidence as to which the appeal becomes one against a finding 
of fact. 
I, therefore, agree that the appeal should be dismissed with costs. 


H. S. Appeal dismissed. 


Before Mr. Fustice Henderson and Mr. Justice Geidt. 
NOBIN KALI DEBI 


2 


BANALATA DEBI.* 


Land Acquisition Act (I of 1894}, sections 32, 5-—Award—Appeal-—Order 
for refund of compensation money—Execution, mode of—Civil Procedure Code 
(XIV of (882), sections 254, 260, 649. i 

Where in a proceeding under the Land Acquisition Act, money deposited 
by the Collector was paid out as compensation to a party by mistake, an order 
of the Court directing him to refund the money so paid out is not an award 
or part of an award within the meaning of section 54 of the Act, neither 
does it come under any of the orders mentioned in Sec. 588 of the Code of 
Civil Procedure and no appeal therefore lies against such order. 

Sheo Rattan v. Mohri (1) and Mahammed Ali v. Ahammed Ali (2) distin- 
guished. ` 1 

The Court has jurisdiction under Secs. 254 and 649 of the Civil Procedure 
Code to enforce its order for refund, by imprisonment of the party against whom 
the order is made or by the attachment and sale of his property in the manner 
provided in the Code or by both, even though Sec. 260 of the Civil Procedure 
Code may not be applicable. 


Appeal by the Opposite party. 
Proceeding under the Land Acquisition Act. 


* Appeal from Order No. 215 of 1904 and Civil Rules Nos. 2097 and 4930 
of 1904, against the order of C. P Caspersz, Esq., District Judge, 24-Perganas, 
dated the 12th May, 1904. 


(1) (1850) I. L. R. 21 All. 354. (3) (1902) I. L. R. 26 Mad. 287. 
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The material facts and arguments appear from the judgment. 

The Advocate General (Mr. O'Kinealy) and Babus Umakali 
Mookerjee and Soroshi Charan Mitra for the Appellant. 

The Senior Government Pleader (Babu Ram Charan Mitra), 
Babus Hara Prasad Chatterjee, Mahendra Kumar Mitra, Dwarka 
Nath Mitter, Narendra Kumar Basu and Chandra Sekher Banerjee 
for the Respondent, 

The judgment of the Court was delivered by 


Henderson J.—tThis is an appeal against ‘an order dated 
the 12th of May r9o4, directing the appellant to refund a sum 
of Rs. 14,000 odd which had been paid to her under a previous order 
of the District Judge of the 24-Parganas. The order appealed 
against was made in a proceeding under the Land Acquisition Act, 
which was before the District Judge. 

A preliminary objection hag been taken that no appeal lies. 
Section 54 of the Land Acquisition Act directs that subject to the 
provisions of tbe Code of Civil Procedure, applicable to appeals from 
Original Decrees, an appeal shalllie to the High Court from the 
award or from any part of the award of the Court in any proceedings 
under the Act. The question, therefore, is whether the order 
amounts to an award or may be treated as part of an award of the 
Court in a proceeding under the Act. . 

The circumstances, so far as it is necessary to state them, under 
which the order came to be made are these :— 

A certain house in Calcutta was acquired under the Land 
Acquisition Act, and the Collector having awarded Rs. 14,000 odd 
as compensation deposited the money in the Court of the District 
Judge, and made a reference under section 31. That was on the 
14th of September, and, on the same day, the appellant, with the 
consent of one Nanda Lal Mookerjee who claimed to be the sole 
reversioner on the death of the appellant, applied for the payment 
to her of the money in deposit. She claimed to be entitled under 
the will of Tarini Charan Banerjee and under a partition made 
in the administration suit which appears to have been instituted 
with regard to her husband's estate to a life interest in the house. 
'The money was deposited by the Collector upon the ground that in 
his opinion she was not a person competent to alienate the property 
which had been the subject of the Land Acquisition proceedings. 
On the following day, the rsth of September, an order was made 
directing the money to be paid out to the appellant; and, it appears 
that the money was subsequently withdrawn. Thereupon on the 
8th of December, the respondent, one of the grand-daughters of the 
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appellant, claiming to be entitled to the money as having been the 
absolute property of her deceased mother, subject to the lite-inte est 
of the appellant, applied to the District Judge for an order calling 
upon the appellant to refund the money so that it might be invested 
or otherwise dealt with under section 32 of the Act. On the 6th of 
January r9o4, the District Judge cancelled the order of the 15th of 
September but he refused to order restitution of the money. The 
respondent then applied under section 622 of the Code of Civil 
Procedure to this Court and obtained a Rule ; and, upon the hearing 
of that Rule an order was-made remanding the case to the District 
Judge for a further consideration of all the circumstances of the case, 
and upon such further consideration for a decision as to whether 
or not an order should be made for the refund of the money. On 
the matter being re-heard, the District Judge, on the 12th of May 
last, made the order appealed against. 

In our opinion the order is not an award, nor can it be treated 
as a portion of an award within the meaning of the Land Acquisition 
Act. It may be that the appellant was entitled, as she claims 
to have been, to a life-interest in the house which was acquired, 
and to have had exclusive possession of that house during her life- 
time, and further that she is now entitled to a like interest in the 
fund by which the house in question is now represented. It may 
also be that if the money be refunded and the District Judge 
proceeds to make an order under section 32, such order would 
amount to an award and would be appealable as was held by the 
Allahabad High Court with regard to the order in the case of 
Sheo Rattan Rai v. Mohri (1) referred to in argument and by the 
Madras Court with regard to the order in the case of Mahammad Ali 
Raja Avergal v. Ahammed Alt Raja Avergal (2) which was not referred 
to but which is reported in I. L: R. 26 Madras p. 287. The order 
in the present case was not, as already, stated in our opinion an award. 
It was made apparently because the District Judge was of opinion that 
the previous order directing the payment out of the money was impro- 
perly made. Moreover the order does not come under any of the 
orders mentioned in section 588 of the Code of Civil Procedure. We 
hold, therefore, that no appeallies. The appeal, therefore, is dismissed 
with costs. We assess the hearing fee at eight gold mohurs. 

Two Rules were granted in connection with the same proceedings. 
These were directed to be heard along with the appeal which has just 
been disposed of. The first was to shew cause why the order of the 


(1) (1899) I. L. R 21 All. 354. — (2) (1902) I, L. R. 26 Mad. 287. 
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12th of May, against which the appeal was preferred, should not be 
set aside on the ground that the District Judge had acted illegally or 
with material irregularity, in that he had not acted in accordance with 
the directions given to him in the order of this Court remanding the 
case for rehearing. 

We have considered the judgment of the District Judge in which 
the order directing the refund was made. It seems to us that he has 
considered the circumstances placed before him, and rightly or wrongly 
has come to the conclusion that the order for refund was the proper 
order to be made. It is objected that the Disirict Judge has not taken 
into consideration the right as life-tenant which the appellant bad in 
the house in question nor has he considered what bearing that had 
with reference to the money which now represents that house, seeing 
that no case of waste or apprehended waste was made. The District 
Judge was allowed a wide discretion in considering the circumstances 
of the case and neither of these matters was specifically referred to 
in the order of remand. 1) is also said that the District Judge did 
not take into consideration certain allegations made by the appellant 
that the respondent or those who were acting for her were aware of 
the application which was made for the withdrawal of the money. 

We express no opinion as to whether the order which was made 
was the proper order to make under the circumstances of the case. 
But, in our opinion, there is nothing to show that in dealing with the 
matters before him, the District Judge did not act substantially in 
accordance with the directions that were given to him. That being 
so, the first Rule must be discharged, without costs, — 

'The second Rule was to show cause why the order dated the 28th 
of November, 1904, should not be set aside. That order was made 
upon the application of the respondent in the appeal which has just 
been disposed of, and the application purported to have been made 
under section 235 of the Code of Civil Procedure. The application 
was in the ordinary form for application for the execution of decrees. 
The District Judge (though not the officer who had made the previous 
orders ) after expressing this opinion that the petitioner was “in no 
way the decree-holder, and therefore could not come under section 260 
of the Code of Civil Procedure except as amicus curie to ask the 
Court to vindicate its own injunction," stated that he considered that 
he was bound to issue an order under section 260 of the Code to 
enforce the order of refund, and he accordingly attached certain 
property of the appellant mentioned in the schedule to the petition 
upon which the application was made and this is the order which is 
now complained of. Except so far as the sections relating to the 
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execution of decrees have been made applicable by section 649 of the 
Code, the rules with regard to the execution of decrees would not apply 
toan order of this nature. Section 649 declares that the rules 
contained in Chapter XIX shall apply to the execution of any judicial 
process for payment of money, which may be desired or ordered by 


a Civil Court in any civil proceeding. It has been contended before : 


us that the effect of this section is to apply, so far as they can be 
made applicable, the provisions ofthe chapter relating to the execution 
of decrees to the order for the payment or the repayment into Court 
of the sum of Rs. 14,000 which had been withdrawn.by the appellant. 
It seems to us that the terms of the section are sufficiently 
wide to cover such an order. The order which has been made, 
as already stated, purports to have been made under section 260. 
In our opinion, the section which would more appropriately apply 
would be section 254 which deals with a decree or order directing a 
party to pay money, as compensation or costs, or ofherzise; and, it 
directs that such decree or order may be enforced by the imprisonment 
of the judgment-debtor, or by the attachment and sale of his property 
in the manner provided in the Code or by both. Having regard to the 
special terms of these sections, there may be some difficulty in their 
application; but it seems to us, that in a case of this kind, recourse 
may be had to any section which deals with an order for the payment 
of money, and though it may be that section 260 was not the proper 
section, we think the order itself was right and that it may be 


justified under section 254. This Rule must also be discharged, but 
without costs. 


N. K. B. Appeal dismissed; Rules discharged. 


Before Mr. Justice Mitra and Mr. Fustice Caspersz. 
SHAHZIA-UDDIN ABDUL HOSSEIN. 
v. 
KAILASH CHANDRA SHAHA AND orHEns.* 


Civil Procedure Code (Act XIV of 1882), Sec. 283— Lien, declaration 
of, effect on purchaser —Estoppel —Waiver—Mor!gage, validity of, raised in 
defence without bringing a suit under Sec. 283—Fraud—Equitable claim, 

A person who purchases a property in execution of his own decree, 
apparently subject to a mortgage lien as declared by the Court under Sec. 282 
of the Code of Civil Procedure, without however acquiescing in the order 
made under Sec. 282 in favour of the mortgagee, is entitled to question the 

* Appeal from Appellate Decree No. 1320 of 1904 against the decree of 


Babu Aukhoy Kumar Bese, Subordinate Judge, Hooghly, dated the aist 


March 1904, Passi that of Babu Rajani Kanta Chatterjee., Munsiff, 
Hooghly, dated the 13th August, 1903. 
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validity and bonafides of the mortgage, if done so, within a year of the order 
in the claim case, by way of defence in the suit brought against him by the 
mortgagee to enforce his mortgage lien, although he may not have instituted 
any suit under Sec. 283 of the Civil Procedure Code to establish the right 
which he claims in the property in dispute. 

There is no waiver or estoppel on the part of the purchaser, so far as the 


“mortgagee is concerned, to raise the plea that the mortgage is invalid, 


A party who has perpetrated a fraud cannot be allowed to take advantage 
ofit. A fraudulent and collusive mortgage cannot be enforced even as against 
a purchaser with a declaration as above ui.der Sec, 282 of the Civil Procedure 
Code, if impeached within the period allowed by the law. 

À fictitious mortgagee cannot set up and enforce any equitable claim for 
re-imbursement which the mortgagor may have as against the purchaser. 

Inayat Singh v. Isgat-un-nissa (1) distinguished, 

Appeal by the Defendant No. 2, purchaser. 


Suit to enforce a mortgage. 

The material facts and arguments appear from the judgment. 

Moulvi Zahidur Rahim Zahid for the Appellant. 

Babu Bussunt Coomar Bose for the Respondent. 

| C. A. V. 

The judgment of the Court was delivered by 

Mitra J.—This is an appeal in a suit on a mortgage bond 
dated the 25th Sraban 1308. The mortgagor defendant No. 1 does 
not contest the claim which is resisted by the appellant defendant 
No. 2 on the ground that the mortgage is 2 fraudulent and benami 
transaction, and that no consideration passed. Defendant No. 2 
is a subsequent purchaser of the property, in execution of his money 
decree against the defendant No. r. He made this purchase subject 
to the plaintiff’s mortgage lien as declared by the Court under 
section 282 of the Code of Civil Procedure. He had opposed the 
application of the plaintiff in the claim proceeding, and it does not 
appear that he acquiesced in the order made under Sec. 282 in favour 
of the plaintiff. He did not, however, at once, bring a suit under 
the provisions of section 283 of the Code “to establish the right 
which he claims to the property in dispute." The plaintiff brought 
his suit, now under appeal, before the confirmation of the sale to the 
defendant No. 2, and this defendant had no opportunity of raising 
the question of the validity of the mortgage in a suit such as is 
contemplated by section 283. In fact, the Munsiff in this suit 
declared the fraudulent character of the mortgage within the year 
allowed by Art. rı of the Second Schedule of the Limitation Act; 
so the defendant was absolved from the liability to bring a suit. 

The Cour of first instance found that it was open to the 

(1) (1904) 1. L. 2. 27 All. 97, F. B. 
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defendant No. 2 to question the validity of the mortgage, and that 
the bond was fraudulent and collusive. The plaintiff appealed to the 
Subordinate Judge who held that “defendant No. 2 was incompetent 
to urge such a plea in the face of his auction purchase, subject to the 
plaintiff s mortgage lien declared by the Court under section 282, 
Civil Procedure Code." Hence this appeal by the defendant No. 2. 

We think that the appeal must be allowed, and that the case 
must go back to the lower appellate Court for a decision of the issue 
whether the bond was for consideration and of a bonafide character. 

The position of the parties is this. Defendant No. r is the 
mortgagor ; defendant No. 2 is a money decree-holder and purchaser 
of the equity of redemption ; plaintiff is the mortgagee and successful 
claimant. Therefore, defendant No. 2 having an interest in the 
property which was sought to be sold under the mortgage was clearly 
entitled to raise the defence which he did raise in the suit. The 
defendant No. 2 never waived his right, still less is he estopped from 
raising the plea that the mortgagor might have raised, namely, that 
the mortgage was invalid. He chose to sell the property and buy it 
subject to the plaintiff's mortgage lien, if any. ‘There is no estoppel so 
far as the mortgagee is concerned, as the action of defendant No. 2, 
in bringing the property to sale and purchasing it himself could not 
affect the mortgagee.- The learned vakeel for the respondent has not, 
in fact, relied on the ground of acquiescence or estoppel in supporting 
the judgment of the lower appellate Court. His contention is that 
defendant No. 2, having paid for the equity of redemption only, 
ought not to be relieved from the liability to pay the mortgage money. 
Assuming the mortgage to be fraudulent and without consideration, 
the contention comes with bad grace from a party guilty of fraud. 
We cannot allow a party who has perpetrated fraud to take advantage 
of it. Defendant No. t may have equities enforceable against 
defendant No. 2, but any claim for re-imbursement by defendant No. 1 
cannot be set up by the plainliff. 


Our attention has been called to the case of Z7zaya/ Singh v. 


Tssat-un-nissa Begam (x) and to certain observations in the judgment 
of the dissenting member of the Full Bench of the Allahabad Court. 
But it would serve no useful purpose to consider now the question 
whether the defendant No. r has any right to sue the defendant No. 2 
for contribution in the view that the plaintiff's mortgage is invalid 
and the defendant No. 2 made his purchase on the assumption that 
the mortgage was a good and valid mortgage. The case cited appears 
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to have no direct bearing on the question now being decided in 
this appeal. l 

The appeal is, therefore, allowed and the case must go back for a 
decision of the issue as to the bonafides of the plaintiff s bond, Costs 
will abide the result. The appellant is entitled to a refund of the 
value of the Court-fees paid on his memorandum of appeal less the 
usual deduction. 


B. M. Appeal allowed, case remanded. 


Before Mr. Justice Geidt and Mr. Justice Mookerjee. 
SARALA SUNDARI DASI AND ANOTHER. 


J. 
SARADA PROSAD SUR AND OTHERS. 


‘Civil Procedure Code (Act XIV of 1882), Secs. 45 and 46, scope and appli. 
cability of—Misjoinder of causes of action, objection raised in second appeal, 
jrocedure—Secs, 53, 582, 587, Civil Procedure Code——Sec. 578, Civil Procedure 
Code, applicability of, to cure defect of misjoinder—Receiver, possession of, 
effect of. 

Sec. 45 of the Code of Civil Procedure applies to cases where there are only 
one plaintiff, one defendant and several causes of action, and also to cases where 
the plaintiffs and defendants, though consisting of two or more individuals; 
may be considered asa unit with reference to all the different causes of action. 

Sec. 46, of the Civil Procedure Code, refers to Sec. 45 and when it speaks of 
several causes of action being united which cannot be conveniently disposed of 
in one suit, it refers ta several causes of action which may be rightly united 
under the first paragraph of Sec. 45. 

There is no authority expressed in or to be implied from the provisions of 
the Civil Procedure Code which would warrant the joinder in one suit of 
different and distinct causes of action under circumstances not mentioned in 
thefirst paragraph of Sec. 45 of the Civil Procedure Code. 

When, therefore, A claimed to recover a share of a property on the basis of a 
conveyance from one of the joint-owners and B claimed to recover possession of 
another share under alease granted by another co-sharer, a suit by A and B 
jointly is open to the charge of being bad for mis-joinder of causes of action, 

Having regard to the provisions of Sec. 587 read with Sec. 582 of the Civil 
Procedure Code, it is open to a party to raise the objection of misjoinder of causes 
of action in a second appeal and it is equally open to the High Court in such 
appeal,to make an order under Sec, 53 cl. (d) (ii), if good grounds are made out. 


* Appeals from Appellate Decrees Nos. 1887 and 1950 of 1907 against the 
decrees of Babu Chunder Kant Roy, Subordinate Judge, Backergunge, dated 
the nth June igor, affirming that cf Babu Sasi Coomar Ghose, Munsiff, 
Patuakhali, dated the 51st March, 1900. 
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Tarinee Churn v. Hunsman (1) and Salima v. Shaikh Muhammad (2) Civit. 
followed. md 

Sec. 578 of the Civil Procedure Code may cure an error in the decision due to 
misjoinder of causes of action unless such error had either affected the merits Sarala Sundari Dasi 
of the case or the jurisdiction of the Court. Saada Prosad Sur. 

The terms of Order 7o, Rule 1 of the Rules of the Supreme Court are 
narrower and more restricted in scope than those of Sec. 578 of the Civil 
Procedure Code. 


Smurthwaite v. Hannay (3) referred to and distinguished. 











Even on second appeal, if a suit is found to be bad for misjoinder of causes 
of action, the proper procedure to follow would be not to dismiss the suit 
altogather, but to direct the Court below to perform the duty which that Court 
ought to have performed under Sec. 53 of the Civil Procedure Code, namely to 
return the plaint for amendment. 

The possession of a Receiver appointed by the Court during the pendency 
of a suit should be regarded as possession fcr the party who might ultimately 
turn Out to be the true owner and entitled to possession as such. The effect 
of such possession by the Receiver is to destroy the adverse possession, if any, 
of either of the parties. 

Kartic v. Padmanund (4), Orr v. Muthia Chetti (<) and Tribhuwan v. Sri 
Narain (6) applied. 

Appeal by the Defendants. 

Suit for declaration of title and recovery of possession. 

The material facts and arguments appear from the judgment. 

Babu Fyoli Prosad Sarbadhikary for the Appellants. 

Babus Baidya Nath Dut! and Zuanendra Nath Sarkar for the 
Respondents. 

The judgment of the Court was delivered by Fune 8. 

Mookerjee J.~—Uhe facts out of which this litigation arises are 
somewhat complicated ; but they may be briefly stated in so far as 
they are necessary for the purpose of disposal of this appeal. 

One Rajendra Chandra Neogi was the owner of Taluk No. 1675 
situated within Purgana Bajrokumedpur in the district of Backergange. 
He died many years ago, leaving a widow Rakhal Moni Dasi and 3 
sons, Ram Chandra Neogi, Bhuban Mohan Neogi, and Hari Das 
Neogi. Shortly after his death, Ram Chandra Neogi died, leaving 
a widow, Annapurna. In 1868, in a partition suit instituted by 
Annapurna, one-fourth of the properties left by Rajendra was alloted 
to Rakhal Moni in lieu of her maintenance, one-fourth was alloted 
to Annapurna, one-fourth to Bhuban and one-fourth to Hari Das. 
Subsequently, Bhuban Mohan transferred his interest in the properties 
to Rakhal Moni. As Hari Das was an infant, Rakhal Moni continued 


(1) 0823) 20 W. R. 24 (4) (1885) I. L. R. 11 Cale. 496 
(2) SE L. R. 18 3 AIL 131. (5) (1894) I. L. R. 17 Mad. sor. 
(3) (894) A. C. 494. (6) (1898) I. L .R. 20 All 34t. 
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in possession of 12 annas share of the properties left by Rajendra, 
namely, 4 annas in her own right under the partition decree, 4 annas 
by right of;purchase from Bhuban and 4 annas as the guardian of her 
infant son, Hari Das. Within the Taluk in question was a howla 
held by Arun Chandra Ganguli and others. In execution of a decree 
for rent obtained by Rakhal Moni in respect of the 12 annas share 
specified before, that share of the howla was sold on the 5th December 
1883 and purchased by the decree-holder. This sale was confirmed on 
the 7th January 1884. The property now in dispute consists of cer- 
tain shares in the howla sold on the sth December 1883. Rakhal 
Moni died on the 18th February 1884 and immediately after, two suits 
were instituted on the Original Side of this Court; one was by Hari 
Das for ascertaining the properties left by Rakhal Moni and for deter- 
mination of his right to the properties so ascertained; the other suit 
was instituted by Annapurna Dasi for substantially the same purpose, 
namely, for a declaration that the plaintiff was entitled to an one-third 
share of the properties alloted to Rakhal Moni on the partition of 1868 
and also of the properties purchased by her from the income thereof. 
In the suit instituted by Hari Das, on the 6th March 1884, Mr. Bel- 
chambers was appointed Receiver. In the suit instituted by Anna- 
purna, Mr. Belchambers was also appointed Receiver on the 4th April 
1884. Mr. Belchambers continued as Receiver up to the 15th. August 
1896. Onthe 4th May 1893 by consent of the parties to the two suits, 
1 decree was made declaring the right of the parties to the properties 
left by Rakhal Moni. ‘This decree provided that the properties which 
had been purchased in the name of Hari Das were to be deemed his 
absolute properties and the properties purchased by Rakhal Moni in 
her own name or in the names of others were to be deemed to belong 
to Annapurna and to Bhuban and to the widow of Hari Das in equal 
shares. Apparently in pursuance of his decree, on the 15th August 
1896 the Receiver with the consent of the parties to the suits made 
certain distribution of the properties in dispute, but the proceedings 
of the Receiver made it quite clear that the parties at the time had 
not determined finally what properties stood in the name of Hari Das 
and what in the name of Rakhal Moni, and one of the clauses provided 
that if at any time thereafter it should be found that there were other 
properties standing in the name of the Receiver or other person, the 
same would be taken possession of by the parties according to the 
shares specified. The property now in suit was not expressly mentioned 
in the proceedings of the Receiver and this accounts for the present dis- 
pute. (On the 31st January 1893, Bhuban Mohan alleging that he had 
a certain share in the property in suit conveyed it to the plaintiff No. 1, 
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On the 2:5) April 1893, Annapurna granted a lease of what she Civi. 
alleged was her share in the property, to plaintiffs Nos r, 2 and 3. 
The plaintiffs state that they have not been able to obtain possession 
of the properties from defendant No. r, the widow of Hari Das; v. 
they consequently pray for a declaration of their title under the con- Sarada. Prosad Sur. 
veyance and under the lease and ask for a decree for recovery of Mookerjee F. 
possession. 

In the Court of first instance the suit was defended on various 
grounds out of which it is necessary to mention only four. It was con- 
tended on behalf of defendant No. 1, that the suit was bad by reason of 
misjoinder of causes of action, that the claim was barred by limitation, 
that the claim was barred by the doctrine of estoppel, and lastly, that it 
was barred under the provisions of Sec. 244 of the Code of Civil Proce- 
dure. The learned Munsiff overruled these objections and finding on the 
question of title in favour of the plaintiffs made a decree as prayed for. 
Upon appeal by the defendants, the judgment of the Munsiff was 
confirmed by the learned Subordinate Judge. In second appeal pre- 
ferred by the defendants, the objections which we havealready mentioned 
have been repeated on their behalf by their learned vakeel. 

As to the first of these objections, namely, that the suit is bad by 
reason of misjoinder of causes of action, the Jearned pleader for the 
respondent has contended, in the first place, that although there has 
been a joinder of distinct causes of action, there has been no misjoinder 
as the plaintiffs were entitled to join these causes of action under Sec. 
46 of the Code of Civil Procedure. In the second place, it has been 
contended that the point could not be taken in second appeal, as 
the suit has already been tried out on the merits. In the third place, 
it has been contended that the defect was one which was cured under 
section 578 of the Code of Civil Procedure. 

As regards the first branch of the argument of the learned vakil 
for the respondent, it appears to us that it is clearly unsustainable. 
Sec. 45 of the Civil Procedure Code provides that “the plaintiff may 
unite in the same suit several causes of action against the same 
defendant, or the same defendants jointly; and any plaintiffs having 
causes of action in which they are jointly interested against the same 
defendant, or the same defendants jointly, may unite such causes 
of action in the same suit.” In other words, this section applies 
to cases where there are only one plaintiff, one’ defendant and 
several causes of action; and it also applies to cases where 
the plaintiffs and defendants, though consisting of two ‘or more 
individuals, may be considered as a unit with reference to all 

N the different causes of action. Sec. 45 next provides that under 
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certain circumstances, the Court may order separation of the 
causes of action. Sec. 46 then goes on to lay down that in 
cetain events the defendant may apply to the Court to confine 
the suit to particular causes of action. Section 46 provides that “ any 
defendant, alleging that the plaintiff has united in the same suit several 
causes of action which cannot be conveniently disposed. of in one 
suit, may al any time before the first hearing, or, where issues are 
settled, before any evidence recorded, apply to the Court for an order 
confining the suit to such of the causes of action as may be con- 
veniently disposed of in one suit.” It is contended on behalf of the 
respondent that this section need not necessarily be read along with 
section 45 and that it entitles the plaintiff to unite several causes of 
action which could not be united under section 45. In our opinion 
section 46 clearly refers to section 45 and when it speaks of several 
causes of action being united which cannot be conveniently disposed 
of in one suit, it refers to several causes of action-which may be 
rightly united under the first paragraph of section 45. If this 
construction was not accepted, the effect would be that section 45 
would be rendered practically nugatory. It may be pointed out 
that under Act X of 1877 the provisions of section 45 were very 
much wider. Section 45 of Act X of 1877 provided that 
* subject to the rules contained in section 44, the plaintiff may unite 
in the same suit several causes of action and any plaintiffs haying causes 
of action against the same defendant or defendants may unite such causes 
of action in the same suit.” This was substantially in the same terms 
as Rule r, Order XVIII of the Rules of the Supreme Court 1883. 
The learned vakeel for the respondent his conceded that a cause 
of action comprises the entire set of facts that gives rise to an 
enforceable claim and that consequently the cause of action of plaintiff 
No. 1, as based upon the conveyance of 31st January 1893 of Bhuban 
Mohan’s share, is distinct and different from the cause of action of 
plaintiffs Nos. 1, 2, and 3 as based on the lease of the zist April 
1893 of Annapurnas share. ‘That being so, it appears to us tobe 
clear that there has been misjoinder of causes of action. Wemay point 
out that if our Code contained any provision similar to the one 
embodied in Rule 6, Order XVIII of the Rules of the Supreme 
Court, 1883, which provides that “ claims by plaintiffs jointly may be 
joined with claims by them or any of them separately against the same 
defendant,” the plaintiffs might successfully get rid of the misjoinder. 
But in the absence of any such rule in our Code, we think it is 
impossible to hold that there has been no misjoinder. We are unable 
to accept the contention that there is any authority expressed in, or 
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to be implied from the provisions of the Civil Procedure Code which Civir. 

` would warrant the joinder in one suit of different and distinct 
causes of action under circumstances not mentioned in the first 
paragraph of section 45. 
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The second contention of the learned vakil for the respondent 
that the appellant is not entitled to take the objection of misjoinder Mookerjee 7. 
in second appeal, appears to us to be equally untenable. It 
seems to us that, having regard to the provisions of section 587 
of the Civil Procedure Code read with section 582, it is open to this 
Court, in an appeal from appellate decree, to make an order under 
section 53 clause (4) (ii) if good grounds are made out. Under 
section 582 the appellate Court has the same powers and performs, 
as nearly as may be, the same duties as are conferred and imposed by 
the Code on Courts of original jurisdiction and if the Court of first 
instance has erroneously decided the question of misjoinder and if 
such decision has been erroneously confirmed by the. Court of appeal 
below, itis open to this Court to interfere if suitable grounds are 
established. We agree in the view expressed by Mr. Justice Phear 
in the case of Zarinee Churn Ghose v. Hunsman Jha (1) where that 
learned Judge observed: “ If an objection on this ground ( that is 
on the ground of misjoinder is pressed and carried to a decision in 
the first Court, this Court will even upon special appeal, upon its being 
shown to be well-founded, give the objector the benefit of it, but on 
the other hand if it is not pressed and carried to a decision in the first 
Court and if the parties go to trial in the same way as if the objection 
had not been made, then the objection will not be given effect to at 
alater stage unless it appears clearly that there was a defect in the 
original trial in consequence of the misjoinder of the causes of action 
to which the objection is directed." The view we take is also B 
supported by the decision of the Allahabad High Court reported 
in the case of Salima Bibi v, Shaikh Mahummad (2). We now 
come to the third branch of the argument of the learned vakeel for 
respondent that the defect has been cured under Sec. 578, Civil 
Procedure Code, and we are of opinion that this contention is well 
founded. Upon the question whether section 578 may cure a defect 
of this description or not, there has apparently been some difference 
of judicial opinion. In the cases of Goneshi Lal v. Khairati Singh (3) 
Namasivaya Gurukhal v. Kadir Ammal (4) and Mohima Chandra 
Roy Chowdhry v. Atul Chandra Chakravarti (5) a doubt was 


(1) (1873) 20 W. R. 240. (2) (1895) I. L. R, 18 All. 131. - 
(3) (1894) I. L. R. 16 All 279. (4) (1893) I. L. R. 17 Mad, 168. 


N (5) (1897) I. L. R. 24 Calc. 540. 





608 THE CALCUTTA LAW JOURNAL. '[Vor. H. 


Civit. expressed whether in the event of there being a misjoinder of 
causes of action the defect could be held to be cured under the provi- : 
sions of section 578 of-the Code. In the last of these cases the Court 
s observed at page 544: “ Nor can section 578 ofthe Code be invoked 
Sarada Prosad Sur. in aid of the appellants. Here no decree has been made in their favour 
Mookerjee F. such as might be held to be protected from interference by the appel- 
late Court by section 578. even if it were granted that an objectiori 
like the one that the defendants raised, involves only a question of 
irregularity—a point which is by no means free from doubt having 
regard to the observations of the Lord Chancellor and the Lord Chief 
Justice in the case of Swurthwarle v. Hannay, (1). On referring to 
the decision of the House of Lords in the last mentioned case, it 
appears that Lord Herschell observed:*] cannot accedeto the argument 
urged for the respondents that even if the joinder of the plaintiffs in 
one action was not warranted by the rule relied on, this wasa mere 
irregularity of which the plaintiffs (appellants?) by virtue of Order 7o 
could not now take advantage. If unwarranted by any enactment or rule 
itis in my opinion much more than an irregularity.” In the same case 
Lord Russelis reported to have said: “Such joinder of plaintiffs is more 
than an irregularity. It is the constitution of a suit as to parties in, a 
way not authorized by the law and the rules applicable to procedure; 
and apart altogether from any express power given by the rules, it is 
fully within the competence of the Court to restrain and to prevent an 
c abuse of its process." From these passages, it is clear that the Lord 
Chancellor and the Lord Chief Justice were considering the question 
of the effect of Order 7o, Rule I of ‘the Rules of the Supreme Court 
which provides that “Non-compliance with any of these rules, or with 
any rule of practice for the time being in force, shall not render any 
r proceedings void unless the Court, or a Judge shall so direct, but such 
proceedings may be set aside either wholly or in part as irregular, or 
amended, or otherwise dealt with in such manner and upon such terms 
as the Court or Judge shall think fit.” The terms of this Rule are 
obviously narrowed and more restricted in scope than those of Sec. 578 
of our Procedure Code which provides that “No decree shall be reversed 
or substantially varied nor shall any case be remanded in appeal on ` | 
account of any error, defect, or irregulairty; whether in the decision or | 
in any order passed in the suit or otherwise, not affecting the merits of 
the case or the jurisdiction of the Court." Consequently, assuming 
that misjoinder of causes of action is something more than an 
irregularity, an incorrect decision upon a question of misjoinder, 
would we think, come within the description of an errorin the 


(1) (1894) A. C. 494. 
we 
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decision appealed against and this Court would not be entitled 
to reverse the decree of the Court below unless it was shown 
that the error in question had either affected the merits of the case or 
the jurisdiction of the Court. The view we take is supported by the 
decisions in Ram Kanaye Chuckerbutly v. Prosunno Coomar Sen (1), 
Upendra Chandra Mitler x. Tara Prosanno Mukerjee (2), Shunker 
Patukh v. Lala Sheo Churn Lal (3), Kalin Singh v. Gur Dayal (4) 
and Behari Laly. Kodu Ram (5). Now, in the case before us, 
it has not been suggested that the defendant appellant has 
been prejudiced in any way by the misjoinder of causes of action 
of which she complains. Consequently under Sec. 578 of the 
Code of Civil Procedure, the appellant is not entitled to ask this 
Court to interfere with the decision of the Court below on this ground. 
That the view we take is clearly right, would seem to follow 
from another consideration. Let us assume for a moment that 
apart from the question of prejudice, the appellants were entitled to 
ask this Court to interfere with the decision of the Court below; 
what would be the proper procedure to follow? There is no 
authority for holding that the suit must necessarily be dismissed. 
` The utmost that the appellant could ask this Court to do, would 
be to direct the Lower Court to do what it ought to have done 
and what it would have done if it had taken the correct view of the 
matter; in other words, the appellant would only be entitled to ask 
this Court to set aside the decree; of the Court below and direct the 
Court below to perform the duty which that Court ought to have 
performed under section 53, namely to return the plaint for 
amendment. Now, in the present case, it appears that the claim of the 
three plaintiffs on the footing of the lease has been dismissed and 
the appeals which had been preferred on their behalf in this Court 
to establish that claim have also been abandoned. If, therefore, 
we were to reverse the decision of the Court below and remand 
the case in order that the plaintiff might have an opportunity of 
electing as to which cause of action, he would proceed with, he would 
necessarily elect to carry on the suit on the basis of conveyance ; 
and the only consequence would be that the evidence which he has 
already adduced would have to be adduced again. Unless therefore 
it was shown that the defendant had been in any mnaner prejudiced, 
she could hardly insist upon the adoption of a course which would 
under the circumstances be nothing more than an idle formality. 


(1) (1870) 13 W. R. 176. B (1903) I. L. R 30 Calc. 794. 
(3) (1870) 2 All. H. C. R. 443. 4) (1881) I. L.R. 4 All. 163. 
(5) (1893) I. L. R. 15 A. 380. 
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The second point raised on behalf of the appellant is that the 
suit is barred by limitation, and, it is desirable to re-state the facts 
upon which this contention is founded. The property in question 
was purchased by Rakhal Moni and Hari Das on the 5th Decem- 
ber 1883 and the sale was confirmed on the 7th January 1884. 
Rakhal Moni apparently allowed the property to be registered in 
the landlord's books as the exclusive property of her son Hari Das. 
Shortly after, Rakhal Moni died on the 8th February 1884 and 
the Receiver, Mr. Belchambers continued in possession of the property 
in suit from the 6th March 1884 to the rsth August 1895 when 
the property was restored to the representative of Hari Das. 
Upon this state of facts it is argued by the learned vakil for the 
appellant thatthe possession of Hari Das became adverse during 
the lifetime of Rakhal Moni from the date of the purchase of the 
property, that is to say from the 7th January r884 and as the 
present action was not instituted till the 22nd May 1899, it is clearly 
barred. We are of opinion that this contention: is not well-founded. 
So long as Rakhal Moni was alive, that is, up to the 18th 
February 1884. she might deal with her share of the property 
in any way she pleased, but if the manner in which she dealt with 
the property was unauthorised, her acts could not be treated as 
binding upon the reversionary heirs after her death. Consequently 
the appellant is not entitled to put her case higher than this, that 
the adverse possesston of Hari Das commenced upon Rakhal Moni s 
death on the r8th February 1884. But then arises the question 
what was the true legal effect of the possession of the Receiver 
from the 6th March 1884 to the 15th August 1896? In our 
opinion, the true effect of the possession of the Receiver was 
to destroy the adverse possession of Hari Das which may be 
assumed to have begun on the r8th February 1884. As pointed 
out in Kerr on Receivers, 4th edition, p. 149, “the effect of the 
appointment of a Receiver is to remove the parties to the action from 
the possession of the property. Ifatthetime a Receiver is appointed, 
a party, claiming a right in the same subject matter under a title 
paramount to that under which the Reciver is appointed, is in posses- 
sion of the right which he claims, the appointment of the Receiver 
leaves him in possession. But parties to the action who are not in 
possession under a paramount title are removed from possession by 
the appointment of a Receiver." Similarly at page 155 the learned 
author observes that “ the possession of the Court by its Receiver is 
the possession of all parties to the suit according to their titles. 
The appointment of a Receiver is not for the benefit of the plaintiff 
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merely but for allother persons who may establish rights in the 
cause. The Receiver is not the particular agent of any party, he is 
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the officer of the Court." Reliance was placed on behalf of the Sarala Sundari Dasi 


appellant upon a passage in page 152 in which it is stated that “ the 
appointment of a Receiver will not prevent the operation of the 
statute of limitations against the rightful owner out of possession 
not being a party to the suit or interrupt the possession of a stranger 


so as to prevent the statute of limitations conferring a title on him." 


This really does not help the appellant inas much as Hari Das was 
a party to the suits in which Mr. Belchambers was appointed 
Receiver. The consequence was that since Mr. Belchambers appoint- 
ment as Receiver, he held possession for the party who might 
ultimately turn out to be the true owner. Accordingly, it must be 
held that Hari Das did not get possession of this property and was 
in the eye of the law not in possession till he was restored to posses- 
sion Jon the rsth August 1896 by Mr. Belchambers. It follows 
therefore that the plaintiffs must be regarded as having been in 
possession on the rsth August 1896 and their claim is not barred by 
limitation. The view we take is supported by the observations 
‘contained in the judgment of this Court in the case of Kartie Nath 
Panday v. Padmanund Singh (1) and also by the decisions in the 
cases of Orr v. Muthia Chetti (2) and Zridhuwan Sundar Kuar v. Sri 
Narain Singh (3). 

The third ground pressed on behalf of the appellant is that the 
plaintiff's claim is barred by estoppel. This contention seems to us 


to be clearly untenable. It is based on the finding that Annapurn a 


as owner of 4 annas share of the superior taluk received rent for the 
whole of the disputed property from the estate of Hari Das. But 
it is neither alleged nor proved that this recognition on the part of 
Annapurna in any way affected the conduct of the present defendant. 
Consequently it is impossible to say that the plaintiff's suit is barred 
by the doctrine of estoppel. The last contention advanced on be- 
half of the appellant is that the suit is barred under the provisions 
of Sec.244 C. C. P. It is somewhat difficult to follow the grounds 
upon which this contention is based. It is suggested that Mr. 
Belchambers was acting in execution of the decree made on the 
Original Side of this Court on the 4th May 1893 when he distribut- 
ed the properties under his proceedings dated the 15th August 1896. 
The decree dated the 4th May 1893 clearly. does not contemplate any 


882) I. L. R, ١1 Calc. 496. a) (1894) I. L. R, 17 Mad. sor. 
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partition in execution thereof, and we have not been informed 
whether the proceedings of the Receiver dated the 15th August 1896 
were really proceedings in execution of the consent decree and 
whether they were subsequently confirmed by the Court. It is 
impossible for us to say upon the materials placed before us, that 
the proceedings of the Receiver were in execution of the decree and 
that Sec. 244 is any bar to this case. 

The contentions advanced on behalf of the appellant fail, and 
the appeal is consequently dismissed with costs. 

Appeal No. 1950 will, it is admitted, be governed by the same 
judgment and is dismissed with costs. 

Costs of the supplemental paper-books which were prepared by 
the respondents will be borne equally by the appellant and the 
-respondents. 


B.M. Appeals dismissed. 


CRIMINAL REVISION. 


Before Mr. Justice Rampini and Mr. Justice Mookerjee. 
SARODA CHARAN HALDAR 


2. 
THE KING EMPEROR on THE PROSECUTION OF 


NORENDRA MOHAN DHAR* 


Sanction to prosecute—Particulars necessary, omission to state—Sanction for 
offence not complained of—Issue of warrants—Complaint, cognisance of— 
Examination of complainant, if necessray-—~$ udicial proceeding, cognisance in the 
course of—Code of Criminal Procedure (Act V of 1898), Secs. 1905, 476. 

A Magistrate cannot grant sanction or take cognizance of a matter which 
did not come within his cognizance in the course of a judicial proceeding and 
section 476 of the Criminal Procedure Code is not applicable to such a case. 

A sanction under Sec. 195 of the Code of Criminal Procedure which omits 
to specify the particulars required by sub-section (4) of Sec. 195 of the 
Criminal Procedure Code is bad in law. 

It is not competent to a Magistrate to sanction the prosecution of a 
person for having used dishonestly documents in regard to which the appli- 
cation for sanction is silent and does not complain. 

A Magistrate has no power, upon an application for sanction, at once to 
grant sanction and issue warrants against the accused, even without examining 
the complainant on oath. 


*Criminal Revision No. 585 of 1905 against an order of C. H. Craven, 
Esq., Extra Assistast Commissioner of Habiganj, dated the ioth March 1905, 
against which an application was rejected by P. E. Commiade, Esq., officiating 
Sessions Judge of Sylhet on the 5th May 1995. 
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Kevision under Sec. 439 of the Criminal Procedure Code. 

Proceeding for sanction to prosecute. 

The facts of the case appear from the judgment. 

Mr. Sinha and Babu Bidhu Bhushan Ganguli for the Petitioner. 

No one appeared to shew cause. 

The judgment of the Court was delivered by 

Rampini J.—This isa Rule, calling upon the District Magistrate 
of Sylhet to show cause why the order of the Sub-Divisional Magistrate, 
sanctioning the prosecution of the applicant should not be set aside 
on the grounds stated in the application, or why such further order 
should not be passed as to this Court may seem fit. 

The applicant is one Saroda Charan Haldar, and the facts of the 
case are these. The applicant Saroda Charan Haldar, prosecuted a 
person, named Norendra Mohan Dhar, under sections 408 and 477 A, 
I. P. C. and, in the course of the proceedings, filed certain accounts, 
which the Assistant Commissioner who tried the case considered to 
have been altered and forged. The Assistant Commissioner, Mr. 
Abdul Majid, discharged the accused. An application was then made 
to the successor of Mr. Abdul Majid, the latter having been transferred, 
for sanction to prosecute the applicant, Saroda Charan Haldar, for 
offences under sections 193, 465, and 471, I. P. C., or under 
any other section that might be thought applicable. The application 
was for sanction under section 195, or for prosecution by the 
Magistrate himself under section 476, C. Cr. P. The Sub- 
Divisional Officer, Mr. Craven, granted sanction for the prosecution 
of the applicant under sections 465, 471, 193 and 195, I. P. C., and 
then he proceeded to issue warrants against the accused and made 
over the case to Babu R. K. Dastidar, the Extra Assistant Commi- 
sioner. | 

The present Rule, as already mentioned, was issued to show 
cause why the order, sanctioning the prosecution of the applicant 
should not be set aside. 

We have heard Mr. Sinha, the learned counsel for the applicant 
and we think that the sanction complained of is invalid and that the 
proceedings of the Deputy Magistrate were irregular. If the sanction 
be regarded as under the provisions of section 476, C. Cr. P., it is 
not valid, because the matter did not come within the cognizance 
of the Deputy Magistrate in the course of any judicial proceeding; 
and section 476 is, therefore, not applicable. ‘Then, if the sanction 
be regarded as under section 195, C. Cr. P., itis bad, because the 
particulars required by sub-section (4) of section 195, have not been 
specified. Furthermore, the Deputy Magistrate has sanctioned the 
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prosecution ofthe applicant for having used the documents, Exhibits 
4 and C as well as the document Exhibit 1: whereas the application 
made to him by Narendra Mohan Dhar was only for sanction to 
prosecute Saroda Charan Haldar for having dishonestly used 
Exhibit I as a true document. | 

Finally, we may observe that the Deputy Magistrate was not 
justified in issuing warrants at once against the accused. The 
application made to him was for sanction only. It was nota complaint 
of an offence under the section above specified and the Deputy Magis- 
trate did not examine the complainant on oath, as he was bound to 
do before issuing processes against him. 

For these reasons we think that the sanction was bad and must 
be set aside, and we accordingly make the Rule absolute. This will 
not however, prevent proceedings from being taken by Norendra 
Mohan Dhar for the prosecution of Saroda Charan Haldar, provided 
he takes proceedings in a regular way, and provided the Magistrate 
passes orders and deals with the application regularly and according 
to law. 

M. N. M. Rule made absolute. 


Before Mr. Justice, Rampini and Mr. Justice Mookerjee. 
GURUDAS NAG AND OTHERS. 
v. 
GAGANENDRA NATH TAGORE AND OTHERS.” 


Code of Criminal Procedure (Act V of 1898), Secs. 145, 140, 193, 528, 529 (f) 
—Criminal case, if a proceeding under Sec. r45— Magistrate, power of, to 
transfer such a case. l 

A proceeding under Sec. 145 of the Code of Criminal Procedure is a criminal 
case and a Magistrate has power to transfer it under Secs. 192 and 528 of the 
Code of Criminal Procedure. 

Satish Chandra Panday 9. Rajendra Narain Bagchi (1), In re Arumnga 
Tegundan and another (2) followed. 

Surja Kaanta Roy Chowdhry v. The Emperor (3), Lolit Mohan Moitra. v. 
Surja Kanta Acharjee (4) referred to and explained. 

In re Pandarang Gobind Pujari and others (5) dissented from. 

There is therefore no illegality in a Magistrate transfering a case under 
Sec. 145, to a Subordinate Magistrate and even if there was any, it is cured by 
Sec. 529, clause (/) of the Code of Criminal Procedure. 

Raj Mohon Roy Chowdhury v. Prosunno Chandra Chatterjee (6) followed. 

“Criminal Revision No 679 of 1905, against an order of S. F. Hossein, Esq., 
Deputy Magistrate, Serajgunge, dated the 8th May 1905. 

(1) (1895) I. L R. 22. Calc. 898. - (4) (1901) I. L. R 28. Calc. 799. 

(2) (1902) 1. L. R. 26. Mad, 188. (5) (1900) I. L. R. 25. Bom. 17g. 

(3) (1994) I. L. R. 31. Calc. 350. (6) (1901) 5. C. W. N. 686. 
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Revision under Sec. 439 of the Criminal Procedure Code and 
under Sec. 15 of the Charter Act. 

Proceeding under Sec. 145 of the Criminal Procedure Code. 

The facts material to this report appear from the judgment. 

Babu Sharat Chandra Roy Chawdhury for the Petitioners. 

Babu Dasarathi Sanyal for the Opposite party. 


The judgment of the Court was delivered by 


Rampini J.—This is a Rule, calling upon the District Magistrate 
as also upon the opposite party to show cause why the order of the 
Deputy Magistrate of Serajgunge dated the 8th May r905, directing 
the attachment of the disputed land in this case until a competent 
Court determines the rights of the parties thereto, or the person entitled 
to the possession thereof, should not be set aside. 

The grounds upon which the Rule, was granted were frs/, that the 
Magistrate in his initial order did not state in detail the grounds upon 
which he was satisfied that a dispute existed which was likely to cause a 
breach of the peace; and, secondly, that the Sub-Divisional Officer who 
instituted the case had transferred it for trial to a Subordinate 
Magistrate, which, it is contended, he had no power to do. 

The first ground fails, owing to the decision of the Full Bench of 
this Court in the reference heard on Saturday last (1). 

As regards the second ground the learned pleader for the appli- 
cants contends thata case under section 145, C. Cr. P., is nota 
criminal case, and in support of this contention he cites the case, Jn re 
Pandurang Govind Pujari and others (2). We, however, do not agree 
with the view taken by the learned Judges who decided that case. 
Furthermore, it is expressly held in the case of Satish Chandra 
Panday v. Rajendra Narain Bagchi (3) that a case under section 145, 
C. Cr. P., isa criminal case and that a Magistrate has power to transfer 
it under sections 192 and 528, C. Cr. P. There is also the ruling of the 
Madras High Court in the case of Arumuga Tugundan and another (4) 
petitioners, which is directly in point. There is another case, namely 
that of Surjya Kanta Roy Chawdhry v.The Emperor (5) which relates 
to proceedings under Sec. 107. C. Cr. P. In that case it was held that 
the Magistrate may transfer such proceedings for inquiry to ànother 
Magistrate. These cases support the view that there is no illegality in 
the proceedings of the Sub-Divisional Magistrate in this case. 

There is another case to which we may refer, namely, that of Zo/i/ 


1) (1995) 2 C. L. J. 259. (3) (1900) I. L. R. 25 Bom. 17 
» use I. L. R. 22 Calc. 858. (4) (1902) I. L. R. 26 Mad. aR 
(s) (1904) I. L. R. 51 Calc. 350. 
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CRIMINAL. 


— m 


190s. 
August 21. 
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Mohan Moitra v. Surja Kanta Acharjee (1). In this case certain doubts 
have been expressed as to whethera case under section 145, C. Cr. P., 
is a criminal case, But the Judges who decided the case do not go so 
far as to say that such a case is not a criminal case, and they certainly 
do not decide that such a case could not be transferred under sections 
192 and 528, C. Cr. P. Their decision rather relates to the power to 
transfer conferred on this Court by section $26 C. Cr. P. 

We therefore think that there is no illegality in the proceedings of 
the Magistrate ; and, that even if there were, it was cured by section 
529 clause (/), Code of Criminal Procedure, as was held in the case 
of Raj Mohan Roy Chowdhury v. Prosunno Chandra Chatterjee (2) 

This Rule is accordingly discharged. 


M. N. M. Rule discharged 


(1) (1901) I. L. R. 28 Calc. 709. (2) (1901) 5 C. W. N. 686 


Before Mr. Justice Rampini and Mr. Justice Mookerjee. 
RAM GOPAL GHOSH. 


v 


KING EMPEROR.* 


Bengat Police Act (V of 186r, B.C), Secs. 7, 29—Suspension and confine- 
ment for unlimited term—Cumulative punishment, if legal-—Police officer. 

An order for suspension and confinement of a Police officer for an unlimited 
period of time exceeding the ilmits laid down in clause (5) of Sec. 7 of Act 
V of 1861, is illegal and isnot such an order which a District Superintendent 
of Police can legally pass at all, nor one which he can pass in the alternative 
under Sec. 7 of the Act; and no conviction under Sec. 29 of the Act, for dis- 
obeying such an order, is maintainable. 

Revision under Sec. 439 of the Criminal Procedure Code. 

Proceeding under Sec. 29 of Act V of 1861, Bengal Police 
Act. " 

The facts of the case appear from the judgment. 

Babu Bidhu Bhusan Ganguli for the Petitioner. 

The Deputy Legal Remembrancer (Mr. Douglas White) for the 
Crown. 

The judgment of the Court was delivered by 

Rampini J.—This isa Rule, calling upon the Magistrate of 
the District to show cause why the order of the Deputy Magistrate 
of Jessore, convicting the applicant under section 29 of Act V cf 


*Criminal Revision No, 762 of 1905 against an order of Babu M. N. Mukerjee, 
Deputy Magistrate, Jessore, dated the 27th March 1:605 against which an 
application was rejected by B. C. Mitra, Esq., Sessions Judge of Jessore on the 

I4th June 1905. 


Vor. IL] HIGH COURT. 


1861, B. C., and sentencing him to pay a fine of Rs. 60 or, in default, 
to undergo simple imprisonment for one month, should not be set 
aside. l 

It appears that for some reason or other, the District Super- 
intendent of Police at Jessore suspended the applicant, pending 
an enquiry into a certain matter, and he also ordered him to remain, 
until further orders, in the lines all day and all night, excepting 
two hours during the day-time. 

The learned pleader for the applicant contends that these 
. cumulative punishments were contrary to the provisions of the 
Act, which only permits the District Superintendent of Police to 
suspend any Police officer or to order him to be confined to quarters 
for a term not exceeding 15 days. 

The learned Deputy Legal Remembrancer, who appears on 
behalf of the Crown, argues that the applicant was suspended, not 
as a punishment, but merely for the period during which the 
enquiry which was being held against him should last. But we 
have not been referred by him to any section other than section 7, 
which entitles the District Superintendent of Police to suspend 
officers. Then, it has been urged that the order of the District 
Superintendent of Police, directing the applicant to remain in the 
lines all day and all night, excepting for two hours in the day-time 
was not confinement to quarters within the meaning of section 7. 
It seems to have been an order for confinement, exceeding the 
limits laid down in clause (4) of séction 7, because confinement 
under that clause cannot exceed 15 days. ‘The order complained of 
is an order confining the applicant to the lines for an unlimited 
period of time. 

We think; in the circumstances of the case, that the order of 
the District Superintendent of Police, confining the applicant to 
the lines for an unlimited period was not a legal order which he 
could pass at all, or one which he could pass in the alternative under 
section 7 of the Act, and, in our opinion, the applicant should not 
have been convicted under section 29 of Act V of 186: B. C. We 
accordingly set aside the conviction and sentence, and direct that 
the fine, if paid, be refunded. | 
M. N. M. i Rule made absolute, 
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CRIMINAL, Before Mr. Justice Rampini and Mr, Justice Mookerjee. 
1908. JOHAN SUBARNA 
August 28, 30. V. 


THE KING EMPEROR.* 


Code of Criminal Procedure ( Act V of 1898 ), Secs. 233, 537—Foinder of 
charges—Attempis to cheat, on different dates, different, *llegality—Defect, if 
cured—Several charges, if necessary. 

A joinder of two offences ccmmitted on two different dates, one following 
the other, in one charge is an illegality which vitiates the trial and cannot be 
cured by Sec. $37 of the Code of Criminal Procedure. 

Subrahmaniya Ayyar v, King Emperor (1) followed. 

Emperor v. Sherufali (2) distinguished. 

Where an accused person attempts to cheat a whole body of villagers and 


speaks to them in a body and not to each individual villager fcr the purpose, 
he may be tried on one charge for each attempt to get money from them. 


Revision under Sec. 439 of the Criminal Procedure Code. 

Charge for offences under Secs. 417 and 511 of the Indian 
Penal Code. l 

The facts of the case appear irom the judgment. 

Babu Dasarathi Sanyal for the Petitioner. 

The Deputy Legal Remembrancer (Mr. Douglas White) for the 
Crown. 

The judgment of the Court was delivered by 


Rampini J.—The grounds on which this Rule has been obtained 
are (1) that the accused did not make one attempt to cheat but several,. 
and that charges for as many attempts as there were villagers from 
whom he sought remuneration should have been drawn up: (2) that. 
the statement made by him before Mr. Lister, the Settlement 
Officer, was inadmissible in evidence, and (3) that two charges should 
have been drawn up against the accused for the two attempts to cheat, 
alleged to have been made by him on the rrth and 12th January last. 

We are of opinion that there is no force in the first and second. 

* of these pleas. l - 

The accused asked the villagers for 8 annas and 4 annas a head 
for signing their Purchas. He did not ask each individual villager, 
but spoke to them in a body. Hence, we think he was rightly 
charged in the charge for each attempt to get money from them. 


*Criminal Revision No. 771 of 1905 against the order of W, N. Vincent, Esq., 
officiating Judicial Commissioner of Chota Nagpur, dated the 13th July 1905, 
affirming that of Babu Nagendra Nath Dutt, Deputy Magistrate of Ranchi, 
dated the 3rd June 1905. 


(1) (ço) I. L. R. a5 Mad. 6r. (2) (1902) I. L. R. 37 Bom. 155. 


- 


Vor: IL] HIGH COURT. 7619 


The only passage in the statement made by the accused to Mr. Lister CRIMINAL, 
which has been referred to in the Magistrate's jüdgment is that in 
which the accused admits that he took from the villagers of another 


1905 , 


Johan Subarna 








- village sums which they volunteered to pay him. We do not consider v. 
that this statement is inadmissible. But there is "plenty of other The King Emperor 
evidence in this case and probably at the retrial which we shall presently Rampini F. 





order it may not be necessary to make use of this statement. 

We consider that the third ground must prevail. The accussed 
was charged in one charge with two attempts to cheat made on the 
rith and 12th January. There should-have been two charges. Under 
the ruling of the Privy Council in SuóraAmantya Ayyar’s case (1), 
this would seem to be an illegality which vitiates the trial and cannot 
be cured by section 537, Criminal Procedure Code. The Deputy 
Legal Remembrancer relies on the case of Emperor v. Sheruf Alt (2) 
But this does not relate toa defect under section 233, Criminal 
Procedure Code, as has been committed in this case and which accord- 
ing to the ruling of the Privy Council above referred to vitiates the 
trial. 

We accordingly set aside the conviction and sentence and direct 
that the accused be retried according to law. 


M. N, M. ١ Rule made absolute ; retrial ordered. 


(1) (190:) I. L.R. 25 Mad. 61. (2) (1902) 1. L. R. 27 Bom. 15$. 


Before Mr. Justice Rampini and Mr. Justice Mookerjee. 
MULFAT ALI SHEIKH. 


v. 
KING EMPEROR.* 


CRIMINAL 





Criminal Procedure Code (Act V of t89S ), Secs. 195, £76—Sanetion to 1905 
prosecute—Complaint toa District Registrar—Enguiry held departmentally—_ —— 
Judicial proceeding—Penal Code (Act XLV of 1860 ), Sec. 182— Complaint. i Agust 3o. 

Where a person made a complaint to a District Registrar against the 
conduct of a subordinate officer, a Sub-Registrar, alleging tbat the latter had 
delayed to register a document presented by him, and the District Registrar 
after holding a departmental enquiry was satisfied as to the falsity of the 
complaint and made an order sanctioning his prosecution for an offence under 


Sec. 182 of the Penal Code : 


Criminal Revision No. 773 of 1905 against the order of P. C. Mitter, Esq, 
District Registrar, Faridpur, dated the 23rd February 1905 against which an 
application was rejected by S. C. Mullick, Esq., Sessions Judge of Faridpur, on 


the 7th June 1905. ' 
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Held: The order for prosecution was not one under Sec. 476 of the 
Criminal Procedure Code, nor was ita sanction under Sec. 195; it was 
wholly without jurisdiction and should be set aside. 

The enquiry held by the District Registrar being a departmental one and 
not a judicial proceeding, Sec. 476 of the Criminal Procedure: Code can have 
no application. 

The prosecution of a person under a sanction not properly given and ina 
case where there was no application for sanction, is illegal and cannot be 
maintained, 

In ihe matter of the petition of Banarsi Das ( 1), Baperam v. Gouri 
Nath (2) and Yogendra Nath Mukerjee v. Sarat Chandra Banerjee (3) followed, 


Revision under Sec. 439 of the Criminal Procedure Code. 


Order sanctioning prosecution. 
The facts of the case appear from the judgment. 
Babu Saski Shekhar Basu for the Petitioner. 

The Deputy Legal Remembrancer (Mr, Douglas White) for tthe 
Crown, 

The judgment of the Court was delivered by 

Rampini J.—This isa Rule, calling upon the District 
Magistrate to show cause why the order of the District Registrar 
of Faridpur, dated the 23rd February 1905, sanctioning the prosecu- 
tion of the applicant under section 182, Indian Penal Code, should not 
be set aside. 

It appears that the applicant made a complaint to the District 
Registrar against the Sub-Registrar of Palong, against whom and 
whose office amlak he made certain imputations. The District 
Registrar held an enquiry and was satisfied as to the falsity of the 
complaint; and he therefore sanctioned the prosecution of the applicant 
under section 182, Indian Penal Code, by his order of the 23rd 
February 1905. | 

The present Rule was accordingly obtained by the applicant to 
show cause why the order of the District Magistrate should not be set 
aside. 

It has been contended that there was no proper sanction for 
the prosecution of the applicant, and we are of opinion that this plea 
must prevail. 

The learned District Magistrate says that, in his capacity of 
District Registrar, he made, practically, an application to himself; as 
Magistrate, and sanctioned the prosecution of the applicant. | 

We think, however, on the authority of the ruling in the cases to 
which our attention has been called, namely, Zn the matter of the petition 


(1) (1896) I. L. R. 18 All. 213. (2) (1892) I. L. R. 20 Calc. 474. 
(3) (1:03) 9. C. W. N. 277. 


Vor IL]. HIGH COURT. 

of Banarsi Das (1), Baperam Surma v. Gouri Nath Dutt (2) and 
Jogendra Nath Mukerjee v. Sarat Chandra Banerji (3) that this was 
not a case in which there was any application for sanction to prosecute 
nor a case in which sanction was properly given, and that therefore, 
the prosecution of the applicant cannot proceed. 

We have considered whether the order directing the prosecution 
of the applicant can be sustained under section 476, Code of Criminal 
Procedure. It appears that the Registrar, on receiving the complaint 
made an enquiry with regard to it and examined certain witnesses on 
oath. This enquiry, seems to have been a departmental enquiry, and 
not an enquiry under the provisions of the Registration Act, because 

ythe offence which the District Registrar was enquiring into was not one 
“under the provisions of the Registration Act. In the circumstances, 
we do not think that the order complained of can be sustained either 
under section 476, Code of Criminal Procedure, or as a sanction under 
section 195, Code of Criminal Procedure. 

We therefore set aside the order complained of and thus make the 
Rule absolute. 


M. N, M. Rule made absolute. 


(1) (1896) I. L. R. 18 All. 213. (2) (1892) I. L. R. 20 Calc. 474 
(3) (1905) 9 C. W. N. 277. 


. Before Mr. Fustice Rampini and Mr. Justice Mookerjee. 
ASMATULLA SIRDAR AND ANOTHER 


U. 


KING EMPEROR.* 


Penal Code (Act XLV ‘of 1860), Sec. 175—Order directing production of a 
deed—Sub-Registrar, power of, to order production—Party, lif legally bound to 
produce it—BNon-production. if an offence. 


A person called upon by a Sub-Registrar to produce the original document 
which was registered in his office to enable him to compare it with the copy of 
the deed in the Registration office register, which, it was suspected, was 
tampered with, is not legally bound to produce it, and he cannot, on his failure 
to do so, be convicted under Sec. 175 of the Penal Code. 


Revision under Sec. 439 of the Criminal Procedure Code. 


Conviction under Sec. 175 of the Penal Code. 


The facts of the case appear from the judgment. 


*Criminal Revision No. 800 of 1905 against an order of Babu Sarat 
Chandra Bosu, Deputy Magistrate of Bogra, dated the 29th May, 1905. 
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-Babu Manmatha Nath Joma for the Petitioners. "CHR 
The Deputy Legal Remembrancer (Mr. E While) for the 


Crown. 
The judgment of the Court was delivered by 


Rampini J.—This is a Rule, calling upon the Magistrate of the 
District to show cause why:the order of the Deputy Magistrate con- 
victing the applicants under section 175, Indian Penal Code, and 
sentencing them to pay a fine of Rs. 20 should not be set aside. 

It appears that a certain deed was registered in the Registration 
Office of Bogra, and that it was afterwards discovered that the copy of 
the deed in the Registration Office Registers had been tampered with. 
The Sub-Registrar therefore called upon the applicants to produce the 
original deed. ‘They did not do so; and accordingly they were pro- 
secuted and fined. 


The question is whether they were legally bound to produce the 
deed and whether they were liable to be convicted under section 175 
for not producing it. We find no authority for saying that they were 
so legally bound. We have had the assistance of the Deputy Legal 
Remembrancer in this case; but he has not been able to show that 
the applicants were liable to conviction under section 775. 


We accordingly set aside the conviction and sentence and direct 
that the fine, if paid, be refunded. 
M. N. M. Rule made obsolute. 


CRIMINAL REFERENCE. 


Before Mr. Fustice Mookerjee and Mr. Justice Casperss. 
SURESH CHANDRA SINHA 


U, 


BANKU SADHUKHAN 4ND OTHERS.* 


Autrefois Acquit—Code of Criminal Procedure (Act V of 1898 ), Secs. 247, 
403, clause (1)—Previous acquitial—Summons case—Process issued for offences 
including previous offence. 


. Where a Magistrate issued processes against and summoned accused persons 
for one of several offences alleged against them and acquitted them of the 
offence for which they were summoned, no fresh processes could, in view of the 
provisions of Sec. 403, clause, (1) of the Code of Criminal Procedure be issued 


*Criminal Reference No, 88 of 1905 being a reference made by J. H. Bernard, 
E sq,, District Magistrate, 24 Pergunnahs, dated the 19th April, 1905. 


VoL. ILJ HIGH COURT. 


against them in respect of all the offences alleged against them.on the previous 
occasion including the one for which they were summoned and acquitted. 

Mirsa Mahomed Askari v. Mir Ahamed Hossein (1), Hari Das Sanyal v. 
Saritulla (2) distinguished. 

Reference by the District Magistrate under Sec. 438 
of the Criminal Procedure Code. 

The facts of the case as they appear from the order of Reference 
are as follows: 

On the 28th October r904, Suresh Chandra Sinha filed a 
complaint against Bunkoo Kolu and two others under sections 447, 
504 and 506 I. P. C. The complaint was recorded by the Deputy 
Magistrate of Sealdah and referred for preliminary enquiry to an 
Honorary Magistrate who recommended issue of process under Sec.447 
I. P. C. against Bunkoo and Kishori. The Deputy Magistrate of 
Sealdah ordered processes to be issued against all the three accused 
under Sec. 447, I. P. C. The case was made over to another Honorary 
Magistrate for trial. On the r7th January, in the absence of the 
complainant Suresh, that Court acquitted the accused personsunder Sec. 
247, Criminal Procedure Code. On the 27th January the complainant 
Suresh moved the Deputy Magistrate to have his case revived, and on 
the 7th March the Deputy Magistrate ordered process to be issued as 
prayed for i. e. under sections 447, 504 and 506, I. P. C., and process 
was accordingly issued against all the accused. The accused thereupon 
moved the District Magistrate, who referred the case to the High 
Court with a recommendation that the proceedings should be 
quashed. 

No one appeared in support of the Reference. 

The judgment of the Court was as follows :— 

We are disposed to adopt the recommendation of the District 
Magistrate in this case. 

The provisions of section 403, clause (1), C. Cr. P., are clearly 
applicable. The record shows that the second trial is being held in 
respect of a// the offences alleged on the previous occasion, including 
the offence under section 447, I. P. C. The cases relied upon by the 
Magistrate are distinguishable; the first, Mirsa Mahomed Askart v. Mir 
Ahamed Hossein (1) was one of discharge, not acquittal; the second, 
Hari Dass Sanyal and others v. Saritulla (2) concerns further enquiry, 
not aufrefois acquit. ‘The order of the Magistrate directing the issue of 
processes under section 447, 504, 506 I. P. C. is, therefore, set aside, 

M. N, M. Order set aside. 


(1) (1902) 6 C: W. N. 633. (2) (1888) I. L. R. 15 Calc. €08.. 
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Before Mr. Justice Mookerjee and Mr. Justice Casperss. 
MALUKA GOALA. 
v. 
EMPEROR*. 


Prevention of Cruelty to Animals Act (XI of r890), Sec 3, clause (a), (c)— 
Starving a calf to death—Ill-treatment, if includes starvation. 

The mere starving a calf to death is not an offence within the meaning of 
Sec. 3, clause (c) of the Prevention of Cruelty to Animals Act (XI of 1890) 
which applies only where a person offers, exposes or has in his possession for sale 
any live animai. 

Starvation, however, is, in view of the collocation of wordsin the said section, 
one kind of ill treatment, and the words "otherwise ill treats any animal” in 
Sec. 3, clause (a) include starvation of an animal. 


Reference under Sec. 438 of the Criminal Procedure Code. 

This wasa Reference by T. W. Richardson, Esq., Sessions Judge 
of Patna, dated the 29th June 1905, under Sec. 438, Criminal 
Procedure Code, recommending that the order of the Cantonment 
Magistrate of Dinapur, dated the 16th June 1905, convicting the 
accused under Sec. 3, clause (c) of the Prevention of Cruelty to 
Animals Act (XI of 1890) and sentencing him to one month’s 
rigorous imprisonment might be reversed. The accused was found to 
have starved a calf to death and was convicted under Sec. 3, clause (c) 
which applies only where a person offers, exposes or has in his 
possession for sale any live animal; but there was no evidence that the 
calf was for sale. ش‎ 

No one appeared at the hearing of this Reference. 

The judgment of the Court was as follows :— 

The applicant for revision starved a calf to death. He has, accor- 
dingly, been convicted und'; section 3 (¢, Act XI of 1890. This is 
clearly wrong, because the/, calf was never for sale. But inasmuch as 
the words “starvation or other ill treatment," in clause (c) .of the 
section, mean that starvation is one kind of il] treatment, we think 
that the words “otherwise ill treats any animal" in clause (a) include 
starvation of the animal. : 

The conviction is, therefore, altered to one under section 3 (a), 
Act XI of r89o, and the sentence is maintained. Letthe papers be 


returned. 
M. N, M. Conviction altered. 


*Criminal Reference No. 147 of 1905 being a reference made by T. W. 
Richardson, Esq., Sessions Judge of Patna, dated the 29th June 1905 against an 
order of the Cantonment Magistrate of Dinapur, dated the 16th June 1905. 


Vor. JI. | HIGH COURT. 625 


Before Mr. Justice Mookerjee and Mr. Justice Casperss. 


MAJHI MAMUD AND ANOTHER CAIMINAL 
v. ; 1905. 
EMPEROR.* ¥ sly ro 


Indian Penal Code (Act XLV of 1860), Sec. 17a—Absconding in order to 
avoid being served with a summons, notice or order—Running away to avoid 
arrest undera warrant, 


Section 172 of the Indian Penal Code has no application in the case of a 
warrant which is not a. ‘summons, notice or order’ anda conviction under that 


section for absconding in order to avoid being served with a warrant is bad in 
law, 


Queen v. Womesh Chundzr (1), Queen v. Zahoor Ali (2) and Queen v. Amir 
San (3) followed. 


Reference under Sec. 438 of the Criminal Procedure Code. 


 Convictien-for-an-offencecunder Sec. 172 of the Indian 
p - Penal Code. 


No one appeared on this reference. 
The judgment of the Court was follows:— 


This was a reference made on the 27th June, 1905 by M. Smyther, 
Esq. Sessions Judge of Dacca under Sec. 438, Criminal Procedure 
Code, recommending that an order of the Honorary Magistrate of 
Narayangunge dated the 6th May, 1905, convicting the accused under 
Sec. 172, Indian Penal Code, and sentencing them topay a fine of 
Rs. 10 each.be reversed. 


A warrant was issued against two persons for their arrest and 
production before a Rural Sub-Registrar. À peon went to execute the 
warrant, but the two persons ran away. Upon the complaint of the 
peon they were then prosecuted and convicted under Sec. 172, Indian 
Penal Code, for *absconding in order to avoid being served with a 
summons, notice or order." 


Section 172 I. P. C. has no application in the case of a warrant 
which is not a “ summons, notice, or order"; see Queen v. Womesh 
Chunder (1), Queen v. Zahoor Ali (2), Queen v. Amir Fan (3). 


We set aside the convictions and sentences and direct the refund 
of the fines, if paid. 


M. N. M. Conviction sel aside. 


*Criminal Reference No. 148 of 1905, being a reference made by M. Smyther 
Esq. Sessions Judge of Dacca on the 27th June 1905 against an order ef the 
Hony. Magistrate of Naraingunge, dated the 6th May 1905. 


(1) (1866) s. W. R Cr. 71. — (2) (1872) 4 All. H. C. R. 97. 
(3) (1875) 7 All. H. C. R. goa. ii 
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Absconding, See Penal Code, Sec. 172 
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Acquiescence, See Mortgage decree, Execution 499 
Accretion, See Alluvion 185 


‘Accused person,’ meaning of, See Criminal ee Code, ‘Sees 155, sei 149 
Act—1847, XX. See Copyright Act. 
1850, XXI. See Freedom of Religion Act. 
7859, XI. See Revenue Sale Law. 
——— —— XIV. See Limitation Act. 
———:860. XLV. See Penal Code. 
— 1861, V. See Police Act. 
— ——,86;, XXV See Printing Presses and Newspapers Act. 
— ——-866, I. See Oudh Estates Act. 
1872, I. See Evidence Act. 

IX. See Contract Act. 
1876, XVIII. See Oudh Laws Act. 
;877, I. See Specific Relief Act. 

XV. See Limitation Act. 
— ——1881, V. See Probate and Administratton Act. 
1882, XIV. See Civil Procedure Code. 
1885, VIII. See Bengal Tenancy Act. 
1890, XI. See Prevention of Cruelty to Animals Act. 
— —— 1894, I. See Land Acquisition Act. 
— ——;895, KV, See Crown Grants Act. 
— ——:B98, V. See Criminal Procedure Code. 
Act (B.C.) 1869, VIII. See Bengal Tenancy Act, Sec. 66 


























540 
مستت‎ ——487o, VI. See Village Chaukidars Act. 
1876, VHL See Estates Partition Act. 
—————1884, HI See Bengal Municipal Act. 
Additional area—within lease, proof of, See Ejectment 125 


Additional rent, suit for, See Ejectment gi a m 125 
——— m, See Bengal Tenancy Act, Secs. 3o. 5o, 181. 6 379 
Administration suit—jJurisdiction of High Court, ا‎ decrees and deeds, 
setting aside of. 


When the primary object of a suit is the administration of the estate of a deceased 
person who was resident within the jurisdiction of the Court within which jurisdiction 
the principal executor resides and the actual administration goes on, the Court is 
competent to order administration of the estate and as ancillary to such an order, to 
set aside deeds obtained by the fraud of the executor. 

If for the due administration of the estate, it is necessary to set aside fraudulent 
leases of land outside the territorial limits of the jurisdiction of the Court in which the 
administration suit is pending, that Court is competent to set aside such leases. 
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Administration guit (Contd). 

À decree granted by one Court may be impeached on the or of 
fraud before another Court, if the latter Court had, apart from the decree, 
jurisdiction to deal with the matter. Benode Behary Bose v. Nistarini 

Dassi she —- m 189 

Administration of trust, See Public Charity... es 7 43I 
Adoption, suit to set aside-—Suit by reversioners for recovery of land alienated by 
a widow—- Adoption of husband's sister's son accepted by all agnates and other kinsmen, 
suit to set aside—Period of limitation—Reg. III of 1793 s. r4—4Àct XIV of 1859, 
Act IX of 187r and Act XV of 1877— Effect of such adoption— Change of patria 
potestas—lllegality. 


When a Hindu widow adopted a son of her husband's sister with the consent of 
all agnates in 1842, and when in a suit by the widow to set aside the adoption, the 
adoption was accepted by all the possible claimants to the estate in 1844, the son lost 
all rights in the family of his natural father. In a suit by the sons of one of the 
natural brothers of the adopted son against thealienees of the widow of another 
brother to recover properties alienated without legal necessity, it is not open to the 
defendànts to set up the title of the brother who was transferred by adoption to 
another family as a sus tertii, by declaring the invalidity of the adoption. The bar of 
limitation prevents the opening of the question. 

Quaere; Whether or not the adoption of a sister's son by a Brahmin is valid. 

Anukul Chandra Mukherjee v. Sassadhar apu ccn 16 
Adoption, validity of, See Adoption, suit to set aside 16 
Adopted son— Right to sue, when accrues——Minor-—Date of itle 

Per Mookerjee $.—The title of a son adopted by a widow under authority from 
her husband, does not relate back to the death of the husband, and when the adoption 
has taken place, his fictitious birth in the new family cannot be antedated. 

The fiction that the adopted son was in existence at the death of the 
husband, can be used only for the purpose of determining the capacity of the 
adopted son to inherit or otherwise take from the person for or on bebalf of 
whom he is adopted; the fiction cannot be applied for the purpose of enti- 
tling the adopted son to take the property as it stood at the moment of the 
death of the person to whom he is adopted, by ignoring the previous acts of 
theadoptive mother or other persons whose estate is divested by the adop- 
tion; nor can the fiction be applied so as to entitle the adopted son to come 
in among the heirs of the collateral relation subsequent to whose death the 


adoption has-been effected. Harek Chand Babu v. Maharaj Dhiraj 





Bejoy Chand Mahatab E ` 87 

Adverse possession by tenant, See Ejectment ... 58 ix 125 
———___-_—_____--_, See Deed of gift, construction em 238 
, See Civil Procedure Code, Secs. 45, PM 7 koe 602 
Advocate-Gongral, consent of, See Public Charity 7و‎ 448 


Advocate—Professional misconduct—Compromise of dic Poa eal a n duty 
to give—Procedure— Evidence. 

L, an advocate of the Court of the Resident in Mysore, was suspended from prac- 
tice upon two charges of professional misconduct in connection with certain litigations 
in which his services had been engaged. The whole of the records of these cases and 
some connected proceedings were used in evidence against him. 

Held: that the procedure adopted was irregular. "When evidence has been given 


سب 
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Advocate—(Contd). 
in one case upon the issues raised in that case, ande examination in chief and cross- 
examination alike have been directed to those issues, nothing can be more dangerous 
than to take that evidence and apply it in another case in which other issues arise; an 
inference drawn from such evidence must be regarded with much misgiving. 
A professional man acting for clients and taking part in connection 
with the execution of a compromise directly arising out of the matter in 
which he is employed, is bound to warn his clients, if they are acting in 
ignorance of the nature of what they are doing or under a mistake as to their 
rights, even though, he is not expressly asked by them upon the subject. 
When, however the matter is doubtful his omission to warn his clients does 
not inake him guilty of such professional misconduct as justly to call for 
punishment. There is no failure of professional duty in the omission to warn 
the clients if the legal adviser had not knowledge or means of knowledge 
which his clients did not possess, especially if the clients are fully aware of 
their legal position and deliberately accept the compromise to avoid family 


quarrels. Henry Lewis Lubeck v. Resident in Mysore " 421 
Affidavit evidence, See Copyright Act, Secs. 6, 14 e id sit 
Agreement to lease, See Lease — ... e 343 


Alluvion—J2iluvion—Reg. XI of 1825—Act XVIII of ENDE eee IM 
tidal or non-tidal. 

Whoever has land, wherever it is, whatever may he the accident to which it has 
been exposed, whether it be vineyard which is covered by lava or ashes from a 
volcano, or a field covered by the sea or by a river, the ground, the site, the property 
remains in the original owner, 

Where-there is an acquisition of land from the sea or a river by gradual, slow and 
imperceptible means, the accretion by alluvion belongs to the owner of the adjoining 
land; but this doctrine has no application, where by the violence of stream or by a 
sudden change of its course, a considerable piece of land is separated from one estate 
and joined to another, so that its identity is not destroyed and its recognition is not 
prevented. 

If by the irruption of tbe waters of a tidal or non-tidal river, a new 
channel is formed, although the rights of the Crown and of the public may 
come into existence and be exercised in what has thus become a portion of a 
river, the rightto the soil continues in the owner, so that if at any time 
thereafter the waters recede, and the river again changes its course, leaving 
the new channel dry, the soil becomes again the exclusive property of the 
owner, free from all rights whatsoever in the Crown or in the public. 

Thakurain Hitraj Koer v. Thakurain Sarfaraj Koer 185 
Amendment of plaint, See Civil Procedure Code, Secs. 45, 46 = 602 
— — — -, Plaint not duly signed and verified-—Code of Civil Procedure 
(Act XIV of 1882), Sec, 53, Cl (b) —Amendment on determination of issue, return 
for, tf allowed. 

Where in a case, upon an issue as to whether the plaint was duly signed 





and verified, the Court finds that the plaintis not properly signed and 
verified, the Court cannot act under Sec. 53, Cl. (8) C. P. C. and order the 
return of the plaint for amendment. "The proper order in such a case is to 
direct the removal of the plaint from the file of registered suits ; such an 
order will, however, not debar the plaintiff from bringing a fresh suit, subject 


5 A 
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Amendment of Plaint—({Contd.) 
to the law of limitation. Baroda Prosad Bose v. كك‎ Nath id 


Chowdhury  .. " 11 
Amendment of plaint, See Civil Procedure Code, Secs. 45, - shi 602 
Annulment of incumbrances, See Bengal Tenancy Act, Sec. 3, Cl. (9). ... 10 


Annulment of incumbrances, (VIII of 1885), Sec. 167—Application—Notice 
issued by Deputy Collector, if valid. 

Under Sec. 167 of the Bengal Tenancy Act, the application by a purchaser for the 
issue of a notice to annul incumbrances is to be made to the Collector and by Sub- 
sec. (3), it is the Collector who must issue the notice on the incumbrancer. 

Where, therefore, the application was made to the Deputy Collector 
who was not shown to be then acting for the Collector and the notice was 
issued by him though his action was subsequently approved by the Collector, 
after the lapse of the time limited by Sec. 1€7, namely, one year from the 
date of sale, the notice was not a legal notice under the provisions ot Sec. 167 
and was invalid and the incumbrance was not annulled. Ham Dhon Dey 





v, Burja Narain Mukhopadhya .. 99 

Annulment of sale, See Revenue Sale Law, Secs. 3, 33 5 325 
Appeal against award, See Private award 5 sss y: 153 
———- decree on award, See Private award ES T 8o 
r, See Award, validity of s "Me 61 
——— — — award, See Arbitration xA Court s "T 142 
— —— -, See Declaratory decree ; idi us 534 
, See Land Acquisition Act, Bos: SZ Ed x 595 








, New case, setting up—ÀAn appellant before the Judicial Com: 

nes may be allowed to succeed upon a new case, if the issues are suffi- ' 

ciently wide to cover that case, if foundation has been laid for it in the 

Courts below and if the respondent is not unfairly taken by surprise by 

the manner in which the case is presented. Raja Indra Bahadur 

Singh Rani Raghubans Kunwar .. 194 
Appeal Chota Nagpur Landlord and Tenant Procedure Act (1 of 1879 B.C), Sees. 

135, 136, 137, I44-—Execution. proceedings—Order—A ppeal—Revision—¥urisdiction 

—Order without jurisdiction, void. 

Under Act I of 1879 B. C. as it stood before its amendment by Act V of 1903 B. C., 
an order made by a Deputy Collector relating to the execution of a decree for rent was 
open neither to revision nor to appeal. When, therefore, such an order was set aside by 
the Divisional Commissioner, the latter must be taken to have acted without jurisdiction. 

To consent of the parties to a litigation cannot confer on a Court jurisdiction 
which it does not possess. The agreement of parties cannot authorise a superior Court 
to revise a judgment of an inferior Court in any other mode of proceeding than that 
which the law prescribes. 

An order made without jurisdiction is absolutely null and void ; such an 
order may be shown to be a nullity in any prcceeding where reliance is placed 
upon it, although no formal and direct proceeding has been taken to have 
vacated or reversed. Golab Sao v. Chowdhury Madho Lal ei 384 
Application for sanction, See Sanction to prosecute 5 .. fia, 619 
Appliegtion for execution--Substitution of the heirs 0 a deceased judgment- 

debtor—-Civil Procedure Code (Act XIV of 1892), Sec. 234—Limitation— Limitation 

Act (XV of 1877), Sch. II. Aris. 178, 179, explaination (1). 
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Application for execution.—(Con:i). 

Án application for execution of a decree, made within time, against the 
judgment-debtors, some of whom may afterwards be found to have died 
before such application, is sufficient to keep the decree alive against all the 
judgment-debtors, or the representatives of such of them as were dead. 
Subsequent steps in aid of execution, in the shape of application for execution 
taken within three years of the previous application, though beyond that 
period from their death, are sufficient to bar the running of the period of 
limitation. The Code of Civil Procedure does not prescribe any substantive 
application for the substitution of the legal representatives of a deceased 
judgment-debtor and an application made for such substitution is in substance 
an application for execution within the meaning of section 234 of the Code 
and Art. 179 of the Second Schedule of the Limitation Act. Jogendra 


Wath Roy v Rasik Chandra Banerjee ... 544 
Apportionment, See Land Acquisition Act i - T 359 
Arbitration award, See Private award js ve cT 153 
Arbitrators, misconduct of, See Award, validity of -— 61 


Arbitration, reference to, through Court—<Award—Decree in m with 
award—A ppeal, if lies—Civil Procedure Code (Act XIV of 1882), Sec. 522. 
No appeal lies from a decree which is not in excess of, but is in accordance 
with an award made by an arbitrator appointed through the intervention of 








the Court. Haranund Naskar v. Royal Chand Naskar " 142 
Arm of a River, See Fishery right... = me 569 
Arrear of Revenue, See Revenue Sale Law, Secs. 3059+ uia ja 325 
Assessment, of damages, See Mines... "e ds "- 20 
—  —-, See Land Acquisition Act . f i € 359 
Attachment before execution, See 1 dee. execution ds 499 
Attmpts, at cheating, See Joinder of Charges e" E 618 
Autrefois Acquit, See Criminal Procedure Code, Secs. 4030) Sen 622 
Award, See Arbitration through Court ... T sdi 2e 142 
- , Order refusing to file, if decree, See Private award — ... ia 8o 
, See Land Acquisition Act, Secs. 32, 54 ... 595 





, Validity of—Cicil Procedure Code (Act XIV of p Secs, 527, 522, 525, 
526—-Arbitrators, joint, one not attending all sirtings—Misconduct—A ward, objection 
fo, when waited —4Appeal against decree on award, tf lies. 

Where there are joint arbitrators, and there is no clause providing for an award 
made by less than all being valid, each of them must act personally in performance of 
the duties of his office, as if he were sole arbitrator, and as the office is joint, if one 
refuse or omit to act, the others can make no valid award. 

Where, however, there were three arbitrators, and one of them could not attend some 
of the sittings of the arbitrators, but at these sittings, no business of a disputed character 
was gone into, and the other two arbitrators did not decide any matter but simply 
looked into the accounts, and the parties were there, and all the disputed matters refer. 
red to them were decided by the three arbitrators at sittings when all the three were 
present, the award was the award of all the three arbitrators and the objection of mis- 
conduct cannot be upheld. 

Where the arbitration proceedings lasted for some 18 months and one of the parties 
to the reference to arbitration attended most, if not all, the meetings and having a clear 
knowledge of the circumstances on which he might bave founded an objection to the 
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Award, Validity of— Contd). 

arbitrator’s proceeding to make their award, did submit to the arbitration going and 
allowed the arbitrators to deal with the case as it stood before them, taking his chance of 
the decision being more or less favourable to himself, it is too late for him after the 
award has been made, and on the application to file the award, to insist on that objec- 
tion to the filing of the award. 


Quaere.— Whether an appeal lies against the order of the Court directing 
a private arbitration award to be filed and a decree to be passed in accord- 
ance therewith Nadiar Chand Shaha Bonik v. Gobind Chander 

Shaha Bonik T je m 61 
Bengal Municipal Act (/// of 1884 B. C.) Secs. 202, a18—Removal of a wall and 

a pridy—Owner or lessee—Reguisition or notice to remove—Service on person whe 

has built—Failure to comply with requisition—Liability. 

The notice contemplated by Sec. 202 of the Bengal Municipal Act (IIl of 1884 
B. C.) for the removal of any wall or other obstruction erected on any road or drain 
should be served upon the person who may have erected the same, and on failure to 
comply with such requisition, he alone is liable to a prosecution under Sec. 218 of the 
Act. ١ 

So where a wall and a privy were erected by thelessee, and not the 
owner of a land or building, the lessee alone is liable to a prosecution for 
non-compliance with a requisition issued to remove such wall and privy. 

‘Bhama Bibee v. Jadab Chunder Banerjee 226 
Bengal Tenancy Act (VII of 1885), Sec. 3, Cl.9—Holding, meaning of—Undivided 
share in lands. 

When an undivided share in lands is leased to a raiyat, such share does 
not constitute a holding within the meaning of the Bengal Tenancy Act. A 
purchaser of such shares of lands, even in execution of a decree for rent does 
not consequently acquire any right to annul incumbrances. Abdulla 
Sheikh v. Gogan Mollah  .. 10 
Secs. r5, IÓ—Succession—Shebait—Debutter 

property—Idol, 

A acquired a putni in the name and for the benefit of an idol of which he was the 
shebait, Upon his death, he was succeeded by B as skedai?. B did not give notice to 
the Collector or pay the fee under section 15 of the Bengal Tenancy Act. B then sued 
a tenant for rent. 





An idol may be regarded as a juridical person capable of holding property, but it is 
only in an ideal sense that property is so held; the possession and management of the 
dedicated property belong to the shedait in whom is vested the right to bring suits for 
the protection of the property. The s/eóai? has consequently, though not the legal ` 
property, yet title as manager of the endowment. 

When, therefore, one skebait succeeds another, the provisions of Sec. 15 of 
the Bengal Tenancy Act must be complied with. Wabatula Nasya 

o. Nalini Sundari Gupta ies 377 

————— Secs. 22, 49, 35, and 86, clauses (5) and (7), 

applicability of —ẸFotedar and under-raiyat—Chukani raiyat—Surrender by raiyat 

of a part of a holdlug—Landlord’s right of re-entey without notice to guit—Notice to 
under-raiyat, whether necessary. 








Plaintiff a fotedar under the Government, let out a portion of his jote to a raiyat as 
a-chukanidar, who again sublet a portion of his holding to the defendant, without the 


e 
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Bengal Tenancy Act—(Contd). 

consent of the plaintiff, and otherwise than by a registered instrument. Subsequently 
the raiyat having surrendered the portion of his holding which he had sublet to the 
defendant, plainiiff brought this suit for recovery of #has possession. 

Held: Neither Sec. 22 nor Sec. 49 of the Bengal Tenancy Act applied to the case. 
The landlord was entitled to kas possession, and no notice to quit was necessary. 

A jotedar under the Government is not necessarily a ‘ proprietor or a permanent 
tenure-holder' within the meaning of Sec. 22 of the Bengal Tenancy Act. 
A raiya? under a fotedar cannot be regarded as an occupancy raiyat. 

A chukani right does not necessarily mean a right of occupancy. 

— The terms ‘transfer, succession or otherwise’ in Sec. 22 do not mean and include a 
‘surrender’; the expression ' or otherwise ' as used in the section means ' or in a similar 
way. 

Sec. 49 of the Bengal Tenancy Act refers to a suit in ejectment brought by the im- 
mediate landlord of the under-raiyat and has no application to a suit like the present, 
where the plaintiff is not such immediate landlord. 

Held further. Under Sec. 86, clause 7, the whole or a part of a holding may be sur- 
renderd and there is no distinction in principle as to the landlord's right of re-entry 
under clause 5, whether the surrender is of the entire or of a part of the holding. 

Even when the surrender is of a portion of a holding, there is no provision 
of the law which makes it obligatory upon the landlord to serve a notice to 
quit upon the under-raiyat before he can be ejected from such portion. 

Badan Chandra Das v. Rajeswari Debya 570 
—— ———-, (V HI of 1885), Secs. 25, (55—Ejectment, suit for—Claim, 
extent of—-Portion or swhole—Transfer, of a portion of an occupancy holding— 

Forfeiture. 


In a suit instituted by a landlord under Sec. 155 of the Bengal Tenancy Act for 
ejectment on the ground that the occupancy raiyat has used the land in a manner 
which has rendered it unfit for the purposes of the tenancy within the meaning of Sec. 
25 of the Act, the claim must include all the lands comprised in the tenancy. If the 
claim is limited to a portion of the land, e. g., the portion covered by a building, the 
erection of which is complained of, the suit is badly framed and must fail. 

The transfer by an occupancy raiyat ofa portion of his holding does not 
effect a forfeiture of his tenancy, if be continues in occupation of the 
remainder, and although the landlord may be entitled to a declaration that 
the transfer js not binding upon him, he is nct entitled to maintain an 
action in ejectment either against the transferor or the transferee. Bai 


_ Kumaleswari Prosad Singh Bahadur v. Maharaja Harbullabh 


Narain Singh Bahadur 369 
r, Sec. 29 (2) See. Bengal Tenancy Act, Sec. 48. ... 540 
; Sec. 85 (2) See. Bengal Tenancy Act, Sec. 48 ... 540 


Bengal Tenancy Act (VIII of 1885), Secs. 30, 50, I81— Enhancement of rent, suit for— 
Ghatwali Chakran lands—Resuuiption by Government—Transfer to Zemindar— 
Settlement, fresh, from Zemindar—Presumption—Occupancy ratyat, 

Where there is no Ghatwali tenure in existence, it having been resumed, and where 
there has been none at least for some years before the institution of the suit, no 
question arises as to any provision of the Bengal Tenancy Act affecting the incidents 
of a Ghatwali tenure, and Sec. 181 of the Act has no application. 
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Bengal Tenancy Act—(Contd). 

In order to make the rule in Sec. 50 of the Act applicable to a case two conditions 
must be satisfied, vis., first, that the suit is one under the Bengal Tenancy Act, and 
secondly, that the raiyat and his predecessor in interest have held at a rent which has 
not been changed during the twenty years immediately preceding the institution of 
the suit, 

There is nothing in the nature of a Ghatwali tenure to shew that as long as such 
a tenure existed, the presumption under Sec. 50 of the Bengal Tenancy Act, could not, 
by reason of Sec. 181 of the Act, arise. 

Semble. If with reference to a raiyat holding under a Ghatwal, the 
presumption embodied in Sec. 50 cl. (2), of the Bengal Tenancy Act be 
applied, that does not in any way affect any incident of the Ghatwali 
tenure, Sec. so merely embodying a rule of evidence and raising a rebutt- 
able presumption. Gouri Kante Mukhopadhya v. Ram Gopal 

Mukhopadhya 5 379 
, Secs. 48, 29 cl. (O, 85 Sub-Sec. (2)—contract p rate in 
excess of the maximum prescribed, validity of. 

A contract for a rate of rent in excess of the maximum rate prescribed 
is not wholly void, but nothing in excess of the prescribed rate can be reco- 
¥ered. Such a contract is different from one. contemplated by Sec. 29 ci. 

(6) and Sec. 85 sub section (2) of the Bengal Tenancy Act. Sitanath v. 

Midda v. Basudeb Midda s 540 
, Sec. 5f, See Ejectment si 125 
, Sec. 66—Suit for efectment for non pave of e 
—Act VIII (B. C.) of 1889, Sec. 22. 
Where a landlord sues for arrears of rent for four successive years, the 





ae 


landlord’s claim for ejectment for non-payment of arrears for the first three 
years must be held to have been waived, and a decree for ejectment can 
be made for non-payment of the arrears due only for the year immediately 

preceding that in which the suit is brought. Sitanath Midda v. 








Basudeb Midda ... ji 540 
-——-—, Secs. €9, 70, See Civil Procedure Code Sec. 43 ... 460 
—-—-, Sec. 155, See Service Tenure 403 
—-, Sec, 181, See Service Tenure, Sec. ie. See onal 
ment of incumbrances sxi age a 99 
Book of Registry, See Copy Right Act, Secs. 6,14 —— ... 78 511 
Breach of Contract, Suit for, See Forum, ii 7 66 
m — —, Suit on, See Civil Procedure Code, Secs. 562, <78.. : 496 
Breach of the Peace, likelihood of, See Criminal Procedure Code, Sec. 
145 (1) oe 55 TE be ED Te 259 
——, See Criminal Procedure Code, Sec. 145 sai 271 
Breach of Trust, See Public Charity 5 0 ... 448,460 
— M . See Specific Performance, decree for ... 7 321 
Brother and Sister, See Slander  ... : nd M 396 
Burden of Proof, See Mohamedan Law, Divorce.. Tr 5 218 
,س‎ See Ejectment ie p ijs ف‎ 125 
, See Mahomedan Law, Succession d TA 236 
Cancellation of lease, See Public Charity T "- um 448 


Catalogue of Books, See Copyright Act, Secs. 6, 14 57 Tr 511 
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Cause of action, origin of, See Limitation Act. Sch. II, Art 122 in 1 
—, See Forfeiture ; 389 

, date of, accruals See, Limitation Act, Sch. Il, Arts, 134, 144 448 

, See Civil Procedure Code, Sec. 43, —- - 490 

, Accrual of, See Putnidar, dispossession "T T 87 

—- سىس ن‎ , See Civil Procedure Code, Secs. 43, 373 m i 480 
———— , See Civil Procedure Code, Secs. 45, 46 sus Sas €02 
Certified Copy, proof by, See Deposition of witness ee 218 
Certificate Sale, setting aside of, See Revenue Sale Law, Secs, AT ere 325 
————— — ——, See Publice Demands Recovery Act, Sec. 10 ... Mia 504 
——  ——--, effect of, See Contract Act, Secs. 69, 70 = dn 311 
Channel, See Fishery right .. i 596 
Manic: on legacy, See Probate and 2 Act, Secs. 58 108 ... 138 
- -, See Mahomedan Law, Wakf ii s io bas 166 
~~, defect in, See Joinder of charges ... pa ps ed 618 
— - —-, See Mortgage m » my - 202 
— -- —, keeping alive of, See Mortgage, She m er 288 
Charter Act, Secs. 9, 13, 14, See Copyright Act, a 6,14 us d 511 
n, Sec. 15, See Criminal Procedure Code, Scc. 145 (1) T 259 
me $$ -, See Criminal Procedure Code, Secs. 145, 137 dm 241 


Chankidari Chakran lands— Resumption and transfer—Act VI (B. C.) of 1870, 
sections 48—51, 58—61 and 64—Limitation Act (XV of 1877) Sch. II, Art. r4.— 
Presumption of fact—Evidence Act (/ of 1872), Sec. t14.—Burden of proof.— 
Jurisdiction of Civil Court 


Per Mitra and Woodroffe 3 —When the plaintiff sues for the recovery of possession 
of land on the allegation that the land is Chaukidari Chakran land and lies within 
his zemindari and the Collector has transferred the same to him, he is bound in the 
first instance to prove so much of his case as has been denied or has not been admitted 
by the defendant. 

It being found that the land was not Chaukidari Chakran land and did not lie 
within the zemindari of the plaintiff, any transfer made by the Collector, in his 
favour under section 50 of the Act, is not authorised by the Statute and does not 
confer any title on him, 

An order passed without jurisdiction need not be set aside and Art. 14 of the 
Limitation Act, Sch. II does not apply to such a case. 

Àn order of the Collector under section 50 is of the nature of a vesting order and 
is not an Order contemplated by the Limitation Act, Sch. II, Art. 14 and does not 
require to be set aside, specially at the instance of one who was not a party to it. 

Such a party has no cause of action until his possessoin has been interfered with. 

Art. 14 cannot be invoked against a defendant defending his possession unless the 
the law makes the order final by reason of its not being contested within the specified 
time. 'The mere fact that the Collector has made the transfer does not raise any 
presumption that the land was Chaukidari Chakran land and that the Collector acted, 
within the Statute. Section u4 of the Evidence Act has no application to such a case. 

Per Pargiter 9. Contra.—Under section 114 of the Evidence Act there is a 
presumption that the resumption was made legally, and by section 61 of the Chauki- 
dari Act the resumption is final. 
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Chaulidari Chakran lands,—(Contd.) 

The objection that the order of the Collector was illegal as the Collector had 
come to a wrong decision regarding the estate in which the land lay, is not valid 
asit isa question merely of an error, in the decision ofthe Collector and not a 
question of jurisdiction. 

The defendant had his remedy bya suit to set aside the order of the Collector. 
Under article 14 and section 28 of the Limitation Act, the defendant's title has ceased 
to exist, and he cannot set it up in defence. 

The Civil Court had no jurisdiction to go into the question of the resumption and 
the transfer. ١ R . 

The burden of proof lay on the defendant to show that the transfer 
which was admittedly made by the Collector under the Act and which must 
be presumed to have been made rightly, was illegal. Baja Narendra Lal 

Khan v. Jogi Hari zy 107 

Chaukidari Chakran Lands, See Village Chaukidars Act, Secs, 60, 61 ... 302 
Cheating—Penal Code (Act XLV of 1860), Secs. 415, 417—Debt really due—Payment 
made in the expectation of bond securing the debt being returned—Return of another 
and a false bond—Money paid, available for other existing debt—False pretence 

False inducement— Fraud and decett—Damage or loss remote, if contemplated-—Con- 

duct of parties. f 

Per Rampini 9 .—When a person makes a false document, a bond, with the object of 
inducing another person by means of the counterfeit bond to pay him his debt and then 
by means of the genuine registered bond executed by him to sue him for the money and 
so recover it from him twice, he 1s guilty of cheating. 

In the absence of express finding that the complainant was induced by the show of 
the counterfeit bond to part with his money, or any express statement of the complain- 
nant's evidence, it is sufficient to constitute the offence if the conduct of the parties Or 
the other evidence in the case makes it clear that the complainant parted with his 
money on the understanding that the genuine bond would be returned. 

Per Woodroffe F—To constitute the offence of cheating there must bea deception 
which must precede and induce, under the first part of Sec. 415 of the Penal Code, the 
delivery or retention of property or the act or omission referred to in the second part. 
But such deception may be by words or conduct. 

As to what is sufficient to constitute a deception must be decided in each case on its 
own facts. 

When a person owes money to another, he is not bound to pay in respect of any debt 
other than that he admits and is in fact due and only then upon the return of the bond 
securing that debt, if at the time of tender he asks for it. 

When a person receives money due to him from another which that other person 
pays, with the intention not to credit the money to the real debt due but to deceive 
him into paying money due on a real debt and keeps the money under the pretence of 
crediting it to a debt which the other person did not owe upon a bond which he did not 
execute, the debt which the payment is made remains unpaid and the person is 
guilty of cheating. 

The payment of the money cannot be severed from the other incidents of its having 
been paid without getting back the bond, andthe fact that it has been credited to 
another anda false debt, and the possibility of a fraudulent claim on the retained 
: bond cannot be considered to be a damage too remote. 
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Held further, on the evidence the case for the prosecution is untrustworthy and the 
conviction should be set aside. 

Per Mookerjee ¥.—In order to bring a case within the first part of Sec. 415 1. P. 
Code, it is essential in the first place, that the person who delivers the property should 
have been deceived before he makes the delivery, and in the second place, that he should 
have been induced to do so fraudulently or dishonestly. 

When a person makes a payment in the hope or expectation that after he has made 
the payment the bond would be returned, it is not by itself sufficient to show that he 
has been deceived by the accused into making the payment. 

When a debtor pays his just dues, he cannot be said to be fraudulently or dishonestly 
induced to pay within the meaning of Secs. 24 and 25 of the Penal Code. The payment 
itself of such just dues cannot be said to cause any wrongful loss to the debtor or 
wrongful gain to tbe creditor, and assuming that the creditor might have sued the 
debtor upon the bond and sued successfully in spite of the fact that the debt has been 
discharged, the wrongful loss of the complainant would be the result of enforcing such 
decree and the fraud of the creditor would consist in obtaining such a decree. 

The damage or harm referred to in Sec. 415 I. P. Code, must be the necessary conse- 
quence of the act done by reason of the deceit practised or must be necessarily likely to 
follow therefrom; the possibility of a successful fraudulent litigation, is too remote to 


be in contemplation of the Statute. 

However immoral a deception may be, it does not constitute the offence 
of cheating, if its object is only to cause a distribution of property which 
the law recognizes as rightful; there must De an intention to acquire or retain 
wrongful possession of that to which some other person has a better claim, 
and which that other person is entitled to recover by law; in all such cases 
the object is wrongful gain attended with wrongful loss) Ramanath 


Kalapahar v. King-Emperor 524 

Chota-Nagpur Landlord and Tenaut Procedure AGO Secs. 135, 
136, 137, 144, See Appeal ... 5 384 

' Chukani right, meaning of, See Bengal nates Act, Shak 22, 49, 85,86 
clauses (5) and (7). oF “at -— 570 
Civil Court, Jurisdiction of, See Land tolik Act... a 359 
=, Reference to, See Land Acquisition Act i 559 
—-— —-—, See Revenue Sale Law, Secs. 3, 33 ... 37 325 
, See Estates Partition Act, Secs. 9, 149 pi 351 
, See Village Chaukidar's Act, Secs, 58, 60, 65 ... 305 
$$$, See Chaukidari Chakran Lands ` ... os 107 
Civil Court decres, Effect of, See Criminal Procedure Code, Sec. 145 ... 147 
————— نمم‎ if conclusive, See Criminal Procedure Code, Sec. 145 ... 271 
Civil nature, Suit of, See Civil Procedure Code, Sec. 11 25: £v 390 
Civil Procedure Code, Chap. XIX. See Contract Act, Secs. 69, 70 " 311 


(Act XIV of 1882), Sec. rr—Suit of a civil nature—Idol, 
location of. 

Suits as to religious rites and ceremonies which involve no question of the right to 
property or to an office, are not suits of a civil nature and therefore not cognizable by 
a Civil Court. 

A worshipper of certain idols cannot therefore maintain a suit against the 
custodians of these idols to locate them in a certain temple instead of in 


6 A 
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another temple, so long as his right to worship the idols is not denied. Loke 


Wath Misra v. Dasarathi Tewari m 590 

Civil Procedure Code, Sec. 13, See Hindu Law, Reversioners - 144 
l , Sec. 13, See Resjudicata — ... ds Pu 540 
, Sec. 13, See Mortgage, redemption... s 413 

, Sec, 13, See Mortgage decree, execution is 499 

, Sec, 17, See Forum us ies 66 

— سد‎ —  ———-, Sec. 32, See Civil Procedure Code, Sec. 438 uS 484 
, Sec. 32, See Public Charity 448 


—, (Act XIX vf 1889), Sees. 32, zie sido if all necsssary 
jarties—Local limits of the jurisdiction of the Court, residing within—Onus of 
proof —Siit, if maintainable. 

Under Sec. 438 of the Code of Civil Procedure, where there are several executors, 
they must all be made parties, subject to the proviso, that an executor, living beyond 
the local limits of the jurisdiction of the Court, need not be made a party. 

If a defendant insists that an executor is a necessary party, it is for him 
to show that he, the executor, lives within the local limits of the jurisdiction 
of the Court in which the suit is brought. Kumar Saradindu Roy v. 

Dhirendra Kant Roy Chowdhury ae 484 

, (Act XIV of 1882), Sec. 43-—Rent for successive years— Bengal 

Tenancy Act (VIII of 1885), Secs. 69 and 70. 

A, a landlord took proceedings against a tenant B for recovery of the rent of the 
year 1305 by appraisement of the crops under Secs. 69 and 70 of the Bengal Tenancy 
Act and realised his dues by execution, B then sued to set aside the proceedings as 
held without jurisdiction and obtained a decree for restitution. Meanwhile, A had 
sued and obtained a decree for 1306. After being compelled to make restitution, A sued 
for the rents of 1305 and 13097. 

Held: The claim for 1305 was barred by Sec. 43 C. P. C. as it had not heen in- 
cluded in the suit for 1307. 

Sec. 45 C. P. C. includes accidental or involuntary ommissions as well as acts of 
deliberate relinquishment and cannot be controlled by any considerations of the 
motives of the party to whom it is to be applied. 

The claim for rent for several successive years constitutes one whole 
claim in respect of the cause of action within the meaning of Sec. 43 C. P. C. 
even though the claim for one year be taken to have been extinguished by 
satisfaction and subsequently revived by cancellation of such satisfaction. 

Syed Abdulla v. Hurkishen Singh T 490 

a AIE XIV of 7882), Secs. 43, 373— Withdrawal of suit with 
liberty to bring fresh suit, on conditions or terms—-Conditions, non-fulfilment of, 
effect of-——Suit for recovery of possession of two plots of land—Omission to include 
portion of claim in previous suit, effect of—Cause of action, same. 

When a plaintiff is permitted to withdraw from a suit on certain conditions and he 
does not fulfil the conditions imposed, he must be taken to have withdrawn without the 
permission of the Court and be precluded from bringing a fresh suit for the same matter. 

When a plaintiff withdraws without permission, the suit, having regard to the 
language of the section, must be regarded as practically dismissed, 
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A plaintiff cannot, having regard to subsection 2 of section 43 of the 
Code of Civil Procedure, bring an action for a claim which he ought tó have 
included in a former suit brought by him which had been practically dis- 
missed. Hari Nath Dass v. Syed Hossainali .. 480 
سس‎ ————— Act XIV of 1882), Secs. 45 and 40, scope and applicability 
gf—1inisjoinder of causes of action, objection raised in second appeal, procedure— 
Secs. 53, 582, 587, Civil Procedure Code—Sec. 578, Civil Procedure Code, applica- 
bility of, to cure defect of misjoinder—Receiver, possession of, effect of. ` 
Sec. 45 of the Code of Civil Procedure applies to cases where there are only 
one plaintiff, one defendant and several causes of action, and also to cases where the 





plaintiffs and defendants, though consisting of two or more individuals, may be con- 
sidered as a unit with reference to all the different causes of action. 

Sec. 46, of the Civil Procedure Code refers to Sec. 45 and when it speaks of several 
causes of action being united which cannot be conveniently disposed of in one suit, it 
refers to several causes of action which may be rightly united under the first paragraph 
of Sec. 45. 

There is no authority expressed in or to be implied from the provisions of the 
Civil Procedure Code which would warrant the joinder in one suit of different and 
distinct causes of action under circumstances not mentioned in the first paragraph of 
Sec. 45 of the Civil Procedure Code. 

When, therefore, À claimed to recover a share of a property on the basis of a 
conveyance from one of the joint-owaers and B claimed to recover possession of another 
share under a lease granted by another co-sharer, a suit by A and B jointly is open to 
the charge of being bad for mis-joinder of causes of action. 

Having regard to the provisions of Sec. 587 read with Sec. 582 of the Civil 
Procedure Code, it is open to a party to raise the objection of misjoinder of causes of 
action in a second appeal and it is equally open to the High Court, in such appeal, ta 
make an order under Sec. 53 cl. (b) (ii), if good grounds are made out. 

Sec. 578 of the Civil Procedure Code may cure an error in the decision due toe 
misjoinder of causes of action unless such error had either affected the merits of the 
case or the jurisdiction of the Court. 

The terms of Order 70, Rule 1 of the Rules of the Supreme Court are narrower 
and more restricted in scope than those of Sec. 578 of the Civil Procedure Code. 

Even on second appeal, if a suit is found to be bad for misjoinder of causes of 
action, the proper proceduré to follow would be not to dismiss the suit altogether, but 
to direct the Court below to perform the duty which that Court ought to have per- 
formed under Sec. 53 of the Civil Procedure Code, namely to return the plaint for 
amendment. 

The possession of a Receiver appointed by the Court during the pendency - 
of a suit should be regarded as possession for the party who might ultimately 
turn out to be the true owner and entitled to possession as such. The effect 
of such possession by the Receiver is to destory the adverse possession, if 


any of either of the parties. Sarala Sundari Dasi v. Sarada Prosad 


Sur eee Coa 
aww, Sec. 53, See Civil Procedure Code, Secs. 45, 46 esc 5 1602 
——-, Sec, 53 cl. (b), See Amendment of Plaint T 11 


, Sec. 54, See Plaint, rejection of is vis 70 
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———, Sec. 234, See Application for execution ... s 544 
, Sec. 244, See Mortgage, redemption o 413 

, Sec, 244, Applicability of, See Public Demands Re- 
covery Áct, Sec. 10 ve 504 
, Sec. 248, See Mortgage decree, execution si 499 

, Secs. 254, 260, 649, See Land Acquisition Act, 
Secs. 32, 54 -— 505 
, Sec. 273, See Mortgage Decree, Execution 499 


, (Act XIV of 1882), Sec. 382— Lien, declaration F efect on 

Re Waiver— Mortgage, validity of, raised in defence without 

bringing a suit under Sec. 233—Frand—Equitable claim. 

A person who purchases a property in execution of his own decree, apparently 
subject to a mortgage lien as declared by the Court under Sec, 282 of the Code of 
Civil Procedure, without however acquiescing in the order made under Sec, 282 in 
favor of the mortgage, is entitled to question the validity and bonafides of the mort. 
gage, if done so, within a year of the order in the claim case, by way of defence in the 
. suit brought against him by the mortgagee to enforce his mortgage lien, although he 
may not have instituted any suit under Sec. 283 of the Civil Procedure Code to 
establish the right which he claims in the property in dispute. 

'There is no waiver or estoppel on the part of the purchaser, so far as the mort- 
gagee is concerned, to raise the plea that the mortgage is invalid. 

A party who has perpetrated a fraud cannot be allowed to take advantage of it. 
A fraudulent and collusive mortgage cannot be enforced even as against a purchaser 
with a declaration as above under Sec. 82 of the Civil Procedure Code, if impeached 
within the period allowed by the law. 

À fictitious mortgagee cannot set up and enforce any equitable claim for 
re-imbürsement which the mortgagor may have as against the purchaser. 

Shahzia Uddin Abdul Hossein v. Kailash Chandra Shahh... 599 

„Sec. 313, See Sale, setting aside P 506 

, Ch. XX., See. 344—959 0int. application for insolvency, not 

maintainable—Several p debtors, separate application, if necessary, —S9 oint 
decree—Foint property, attachment of —Insolvency. 

Sec, 344. C. P. C. does not contemplate a joint application by — 
judgment-debtors to be adjudged insolvent. If in execution of a joint decree 
against several persons, their joint property is attached, and all or some of 
them desire to be declared insolvents, each must make a separate application 
under Sec. 344. C. P. C. and the case of each should be tried separately from 





that of the others. Saroda Prosad Ukil v. Ham Sukh Chandra .. 318 
, Sec. 433, See Sovereign Prince pis 163 

a ee — ——-, Sees, 521, 522, 525, 526, See Award, validity of va 61 
, Sec. 522, See Arbitration through Court see 142 

, Secs. 522, 525, 526,. See Private Award ids 8o 

, Secs. 522, 525, 526. See Private Award 153 

Sec. 549, See Public Charity 43!, 448, 460‏ سس 





(Act XIV of 1883), Secs. 562, 578-—Order of remand, irregular— 
Breach of contract, suit upou—Tort, suit upon—Parties—Obsiruction, suit io re. 
Move. 
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When a case was remanded for fresh trial apparently under Sec. 562. C. P. C. on 
the ground that the deposition of the witnesses recorded in the first Court did not 
bear the usual certificate, such remand was irregular, because it was not authorised 
by any provision of the Civil Procedure Code; such an irregularity is cured by Sec. 
575 C. P. C. and does not ipso facto vitiate all proceedings taken after the remand. 

In a suit based upon a breach of contract, all parties, who are damnified by the 
breach, must join. 

A suit, however, in which relief is claimed on the basis of a tort, may be main- 
tained by any of the pe:sons injured thereby, even though the tort is a damage done 
to land owned by plaintiff jointly with other persons who are not parties to the suit. 

When injury is caused by obstruction to the exercise of the right of 
irrigation which affects the productive powers of the land and endangers 
the receipt of rent from the tenant, not merely the tenant in actual occupa- 
tion but also his landlord may sue for declaration of the right and the 





removal of the obstruction. Ram Gopal Dey v. Raghu Nath Ghosal.. 496 
Civil Procedure Code, Sec. 578, See Civil Procedure Code, Secs. 45, 46 602 
——— سس عن‎ , Sec. 578, See Civil Procedure Code, Secs. 562, 578 ... 496 
, Sec. 582, See Civil Procedure Code, Secs. 45, 46 Ses 602 
—, Sec. 583, See Jurisdiction of Court 55 537 
nr, Sec. 587, See Civil Procedure Code, Secs. 45, 46 ii 602 
———— , Sec. 588, See Land Acquisition Act, Secs. 32, 45 js 595 
Collector, order of, in Chaukidary matter, See Chaukidary chakran lands... 107 
Commitment to sessions, quashing of, See Penal Code, Sec. 193 E 46 
Commissioner, appeal to, See Revenue Sale Law Secs. 3, 33 ae 325 

n, under Chaukidari Act, power of, See Village Chauki- 
dar’s Act, Secs. 58, 60, 61 des 309 

, under Chaukidari Act, powers of, See Village Chauki- 
dar's Act, Secs. Co, 61 eek 302 
Common object, See Rioting es 516 
Compensation, Sce Land Acquisition Act e 359 
Complaint, See Sanction to prosecute 53 619 
See Penal Code, Sec. 211 ns 228 
Completion, of contract, See Forum CG 
Conditions, effect of, non-fulfilment, See Civil Procedure Code, Secs. 43, 373 480 
Conduot of parties, See Cheating - 524 
Confession, See Criminal Procedure Code, Secs. 133, 364 149 
Consent of parties, See Appeal 3۴4 
Construction of deed, See Deed of Trust, Construction » 57 
of deed, See Deed of Gift, Construction Se: 238 
of lease, See Mines, Minerals as 4o8 
w~ OF Btatute, See Limitation Act, Sch. II, Art. 134 à 546 
of Will, See Hindu Law, will 50 


Contract Act, (IX of 7873), Secs. 69 and 7o—'Interested in the payment, meaning of— 
‘Lawfilly’ meaning of. 

The effect of a sale under the Public Demands Recovery Act is the same as that 
of a sale under the Civil Procedure Code. When, therefore, a putnidar pays the 
amount due under a certificate issued against his zemindar for money payable by the 
latter, he cannot be said to he ‘interested in such payment’ within the meaning of 
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Sec 69 of the Contract Act so as to be entitled to be reimbursed by the zemindar. 
The word ‘lawfully’ in Sec. 70 of the Contract Actis not merely a sur- 

plusage. It must be considered in each individual case, whether the person, 

who made the payment, had any interest in making it, if not, the payment 

cannot be said to have been made ‘lawfully’ Raja Baikunto Nath Dey 


Bahadur v. Udoy Chand Maiti S" gir 

Contract Act, Secs. B, 10, 25, See Forum "T 
for sale, incapable of performance, See Specific performance ... 6 
— —— —— by guardian, See Specific performance ie 6 
by correspondence, where completed, See Forum $5 66 
, for rate of rent, See Bengal Tenancy Act, Sec. 48 je 540 
, Specific performance of, See Specific performance, Decree for ... 321 
Conversion to, Mahomedanism, See Hindu daughter i) 97 
Copyright, infringement of, See Copyright Act, Secs. 6, 14 S11 


Copyright Act, (XX of 1847), Secs. 6, 14— Printing Presses and DE Act 
(XXV of 1867), Sec. r8— Book of Registry—Catalogue of books— Application to 
have a name expunged from such Catalogue—Assignee of proprietor of Copyright 

'—Infringenent of Copyright—Supreme Court of Calcutta, jurisdiction of—High 

Court of Calcutta, jurisdiction of—High Court of Bombay, vesting of jurisdiction 
in—Fudge of the Original Side, power of, to try the case—Charter Act (24 and 
25 Vict.) Secs. 9, r3, 14,— Letters Patent, Sec. 35—Person aggrieved, meaning of— 
Afidavit evidence, if proper—Summary proceeding, 

. Section 18 of Act X XV of 1867 has not ousted the jurisdiction of the Supreme 
Court of Calcutta specially vested in it by sectlon 6 of Act XX of 1°47 to entertain 
an application to have the name of a person who has got his name registered in the 
Catalogue of Books at Bombay in fraud of the applicant's rigats under the provisions 
of the Act, expunged from such Catalogue; nor hts it vested such jurisdiction in the 
High Court of Bombay. 

A Judge of the High Court appointed by the Chief Justice of the Court under Sec. 

14 of the Charter Act (24 and 25. Victoria) to take the work of the Original Side of 

the Court, has, having regard to sections 9, 13 ani 14 of that Act, and to section 35 of 

the Letters Patent, jurisdiction to try the case. 

` A proprietor of the Copyright of books is a person aggrieved within the meaning’ 
of Sec. 6 of Act XX of 1847 when he finds that another person has got his name re- 
gistered in the Catalogue of Books at Bombay in fraud of his rights. - 

- The summary proceeding mentioned iu section 14 of Act XX of i847 means the 
summary proceeding mentioned in Sec. 6 of the Act. A proprietor of the Copyright 
of books, whose name has not bzen entered in the Book of Registry at the office of the 

Secretary of the Home Department of India at the time the proceeding is commenced 

is precluded by Sec. 14 of the Act from maintaining an application to have the name 

of a person expunged from the Catalogue of Books at Bombay, the proceeding being 
one in respect of an infringement, 
Per Sale $.—The High Court in its Original Jurisdiction is the successor 

in the direct line of descent of the Supreme Court and all the powers and 

functions of the Supreme Court now fall to be exercised by the Judge or 

Judges of the High Court who are appointed by the Chief Justice to exer- 

cise the Original Jurisdiction of the Court. Allibhai Sarafali v. Ismail 

Bin Sheikh Badal sos o CET 
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Co-sharer landlord, Ses Landlord and Tenant m 534 
Court, local limits of jurisdiction, See Civil Procedure Code, Sec. 438 mi 484 
, jurisdiction of, See Land Acquisition Act, Secs. 32,54 T 595 
of appeal, See Declaratory decree i 534 
Criminal Procedure Code, Sec. 4 cl. (4), See Penal Code, Sec. a11 ... 228 


, (Act V of 1898), Secs. 133, 364— Penal Code (Act XLV 
of 1860), Sec. 193—Party to a proceeding under Sec. 133 Cr. P. C. whether an 
accused— Accused, definition | of—Oath, examination on, of such person—False 
evidence, prosecution for giving, if legal. 

Proceedings under Sec. 133 of the Cr. P Code are more of the nature of Civil 
than of Criminal proceeedings and a party to such a proceeding is not an accused 
person within the meaning of Sec. 369 of the Code and there is nothing to prevent his 
being examined on oath, and if such a person gives false evidence, he may be prose- 
cuted for an offence under Sec. 193 I. P. C. " 

The word accused does not necessarily mean and include any person 
over wl o.n a Magistrate or other Court is exercising jurisdiction. Hiranada 

Ojha v. Emperor ida 149 

m, (Act V of 1898), Sec 145—Possession, nature of, con- 

templated —Criminal Court, finding of as te possession, effect of—Recent possession 
given under Civil Court decree, effect of —Magistrates, duty of. 

Possession found by a Criminal Court is not such as can be treated in the manner 
in which recent possession given under a decree of a Civil Court is treated in cases 
under Sec. 145 of the Code of Criminal Procedure. 

In proceedings under Sec. 145 of the Code of Criminal Procedure, 
Magistrate should uphold possession given by a Civil Court, so that a 
person who has obtained a decree declaring his right to possession and had 
been put in possession might not find himself again forced to litigate his title. 

Kedar Prasnna Lahiriv. Lalit Mandal  .. 147 

, (Act V of 1898), Sec. 145 Cl. 3.—Notice on spot, omission 

to issue—F urisdiction—Irregularity—Charter Act (24 & 25 Vict. C. r04), Sec. 

15—Superintendence, power of, when and how to be exercised—Sec, 145 cl. 4 ' then," 
meantig of. 

The provision as to publication of the order mentioned in Subsec. 3 of Sec. 145 C. 
Cr. P. is directory and a matter of procedure only and omission to comply with it does 
not destory the jurisdiction of the Court which arises as soon as the provisions of 
subsection 1 of the section have been complied with. 

The object of publishing a notice on the subject of dispute is to reach all persons 
interested therein and unless it be shewn that some one interested has been materially 
prejudiced by the omission to serve the notice, the High Court ought not to interfere 
under Sec. 15 of the Charter Act. 

The omission to publish a notice under Sec. 145 cl. 3. C. Cr. P. at some cons- 


picuous place at or near the subject of dispute is not an illegality which deprives the 
Magistrate of his jurisdiction. 





— 





The power of superintendence which the High Court possesses under Sec. rs of 
the Charter Act vests in it a power somewhat analogous to that of the King’s Bench 
Division in the Supreme Court in England to interfere by Mandamus. Such power of 
interference is discretionary and ought, in relation to cases under Sec. 145 C. Cr. P., to 
be exercised with every caution. If the Subordinate Court has proceeded with irre- 
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gularity, the High Court will not interfere unless some one has been materially 
prejudiced thereby ; if however, the Subordinate Court has acted without jurisdiction, 
the High Court will interfere. 

The term ‘then’ in Subsec. 4, Sec. 145 C. Cr. P. has reference only to 
the time of order of the Magistrate's proceedings. Sukh Lal Sheikh v. 

Tara Chand Ta im 241 
a, (Act V of 1898) Sec. 145, Cl. r—Inuifial order of 

Magistrate—Grounds of the existence of a likelihood of « breach of the peace, 

omission to state—Order, if defective and illegal—Furisdiction—High Court, power 

of—Charter Act (24 & 25 Vic. 104), Sec. 15—Police report, reference to, if 
substantial compliance with law. : 

An initial order made by a Magistrate under Sec. I45, clause 7, of the Code of 
Criminal Procedure, is not defective because it is not self-contained and does not 
state in express terms the grounds upon which he is satisfied that a dispute likely to 
cause a breach cfthe peace exists when such grounds appear in the Police report on 
which the order is founded and to which it makes reference. 

It is a substantial compliance with sub-section 1 of Sec. 145 of the Code 
of Criminal Procedure to refer in the initial order to the Police report upon 
which the order is based, when such Police report states grounds of the exis- 
tence of a likelihood of a breach of the peace. Khosh Mahomed Sirkar 


v. Nazir Mahomed Es 259 
Criminal Procedure Code, Sec. 145, cl. (4), See Criminal Procedure Code, 
Sec. 145 (3) mg 241 





— Act V of 1893), Sec. 145—Police report, contents of— 
Breach of the peace, likely imminent—Possession—Decree of Civil Court, not neces- 
sarily conclusive. 

A Police Report upon which the Magistrate founds his initial order under Sec. 
145 Ct. P. Code should contain a statement of the facts from which the Magistrate 
may be satisfied of the existence of a likelihood of a breach of the peace. But there 
is no inflexible rule that the Police Report must show that the disputing parties are 
actually assembling men or doing other specific overt acts. No rule can belaid down 
so as much to specify the sufficiency of the materials upon which he takes action, but 
he must form his own judgment and not proceed upon a mere expression of opinion 
by the Police. 

A Magistrate is entitled to take proceedings under Sec. 145 Cr. P. Code when a 
breach of the peace is likely; it is not necessary that it should be imminent. 

If the Police Report is defective, it is not obligatory upon the High Court to 
interfere, when it is proved at the trial that a breach of the peace was likely at the 
date of the initial order. 

The question of possession in a proceeding under Sec. 145 Cr. P. Code 
has to be determined with reference to a specified point of time; upon this 
question every previous decree of a Civil Court or order of a Criminal Court 
is not necessarily conclusive ; the evidentiary value to be attached to such 
document must depend upon the circumstances of each particular case. 


Kulada Kinar Roy v. Danesh Mir .. v 271 
(Act V of 1898), Sec. 145—Summons Case, procedure for, 
not applicable— Witnesses, summons or processes for. 5 ١ 





There is no provision in the Criminal Procedure Code which makes the 
procedure laid down for summons cases, applicable to proceedings under 
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Sec. 145 and the parties cannot claim it asa matter of right that it is 
obligatory upon the Magistrate to assist them to produce their evidence by 
issuing summons or other processes upon their witnesses. Tara Pada 





Biswas +. Nural Hugue Mia 5 م28‎ 

Criminal Procedure Code, Sec. 145, See Transfer m 614 
— Sec. 146, See Transfer cii 614 
- , Sec, 192, See Transfer $us 614 

———— — —, Sec. 195, See Sanction to prosecute .. 612, 619 

M —— , Sec. 215, See Penal Code, Sec. 193 Sis 46‏ سييست 
Sec. 233, See Joinder of charges T: 6:8‏ , 
Sec. 263, See Police Act, Sec. 29 s 565‏ ,--— — ———— 
Criminal Procedure Code, (4c? Vof 1898), s. 307— Reference by the fudge—'The‏ 


Fudge’ meaning of. 

‘A reference made under Sec. 307 Cr. P. Code is not invalid in consequence of its 
having been made by an officer, who had held the trial, but who, at the date of the 
reference, had ceased to be a Judge. 

The Judge, who may make a reference under that section, must be one 
who held the trial and heard the evidence, and not the officer who succeeds 
himas Judge.Emperor v. Dil Mohamed Sheikh 48 
om س‎ ————— — — , (Act V of 1898), Sec. 403, clause (1) Previous acquit. 
tal—Summons case— Process issued for offences including previous offence. 
Where a Magistrate issued processes against and summoned accused per- 
sons for one of several offences alleged against them and acquitted them of 
the offence for which they were summoned, no fresh processes could, in 
view of the provisions of Sec. 404, clause (1) of the Code of Criminal Pro- 
cedure be issued against them in respect of all the offences alleged against 
them on the previous occasion including the one for which they were sum- 


moned and acquitted. Suresh Chandra Sinha v. Banku Sadhukhan 622 

















, Sec. 439, See False Evidence,giving eee 101 
——— — ———-, Sec. 476, See Sanction to prosecute .. 612, 619 
Criminal Procedure Code, Sec. 526, See Possesion T 555 
ee , Sec. 528, See Transfer So 614 
! —, Sec. 529 (f), See Transfer * 614 
ليح‎ es, Sec, 537, See Rioting 2s $16 
5 , Sec, 537, See Joinder of charges s 618 
Criminal case, See Transfer a 614 
Crown grants Acts, See Oudh Estates Act, Sec. 22 j MN 164 
Crown granis, Validity of, See Oudh Estates Act a 194 
Cumulative punishment, if legal, See Police Act, Secs. 7, 29 5-5 616 
Curing defects, See Civil Procedure Code, Secs. 45, 6 ak 603 
Damages, principle of assessment Of, See Mines 5-5 20 
, See Mines, Minerals ius 408 

Damage or loss, : remote, See Cheating $24 
Debutter Property, Succession to, See Bengal Tenancy Act, Secs. 15, 16 377 
, See Limitation Act, Sch. II, Art. 134 pši 546 

Deceit, See Cheating pi 524 
Declaration of title, See Mines, Minerals T 408 
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Declaratory Decrees, —Where a declaratory decree has been given by the 
Court of first instance, it is not open to the lower Appellate Court nor to the 
High Court in second appeal, to question the correctness of the decree on 
the ground that from the plaint itself, apart from the written statement, 
no hostility of the defendants to the plaintiff's claim was shown. Sailen- ... 








dra Nath Mitter v. Karali Charan Singh e 894 

Decree, See Public Demands Recovery Act, Sec. 10 ids 504 

, setting aside, See Decree, Validity of us 508 

, for specific performance, See Specific Performance, Decree for — ... 321 

, for Money, See Mortgage Decree, Execution iss 499 

, for rent, See Bengal Tenancy Act, Sec. 48 e $40 

Decree Nisi, in Mortgage Suit, See Mortgage, Subrogation YT 288 

Decree on award, if appealable, See Award, Validity of van 61 

, if appealable, See Private award mc: 80 

, finality of, See Private award - 80 

, appeal against, See Arbitration through Court a 142 

, See Private Award © bus 153 

Decree on Mortgage, See Mortgage is 202 

Decree, validity of, Decree how challenged—Review, suit—Remedies, alternative 
—Resjudicata, 


The validity of a decree may be challenged either by an application for review or 
by a suit to set it aside. 1 

When, however, a party has elected to proceed by way of review and the matter 
has been decided against him, he cannot be allowed to have recourse to the remedy by 
way of suit, even though he seeks in the suit to challenge the validity of the decree 
on grounds which he did not take but might have taken in the review proceedings. 

The decision upon the questions raised and decided in the review pro- 
ceedings is Resjudica?a. Bam Gopal Majumdar v. Prosanna Kumar 





Samad 5 508 

Deed of gift, Setting aside, See Hindu Law, Reversioners i 144 
, Construction, See Evidence Act, Secs. 92, 99 1 a 338 
Doed of ا‎ un of —Heirs, meaning of — Heirs general —]Issue—Pension 


—]Inheritability. 

On the 23rd November, 1839, Mahammad Ali Shah, the then king of Oudh, exe- 
cuted a deed of trust by which he settled a sum of money deposited with or lent to 
the East India Company, as security for certain pensions for the benefit of persons 
connected with his family and for other purposes, and provided for the payment 5 ١ 
the pension to the ‘heirs’ of the pensioners named, on their death. 

Held: upon a construction of the deed of trust, that the title to the pensions 
descended to the heirs general of the original pensioners, and was not limited to the’ 
heirs who were also descendants. : 

In the year 1838, the same king had executed another document by which pen- 
sions were settled upon other members of the family, and the Judicial Committee, 
upon a construction of the said document, had held that, in the document then under 
consideration, the words '^heirs" must be understood as meaning “heirs” who “were 
also descendants. 

Held: that the document now in question did not embody or refer to 7707 
the earlier document, the two documents were not in any sense parts of one 
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Deed of trust,—(Contd.) 

transaction—they were not even contemporaneous documents; and the 

: decision on the earlier document did not afford a precedent for the interpre- 

tation of the later one, for the language of the two documents were entirely 
dissimilar. 

Deed of gift, construction of—Esíate of inheritance—Life estate with remainder 


ver Stridhan, ayuéuka—mesne profits : Haidar Hosain Khan v ا‎ 
‘Mirza ` 57 


C, a Hindu, executed a deed of giftin favour of his sister D, by which he gave 
her a Zemindari for her maintenance, and, after laying down that she was to get her 
name registered and enjoy possession during her life-time, provided as follows :— 


|. "On your death, your husband, sons, grandsons, and other heirs in succession will 
continue to enjoy and possess. The power to dispose of by gift or sale will successively 
vest in your husband, sons, grandsons and others. 

Held : that the effect of the deed was not to confer upon D a life-estate, with 
remainder to her husband, but it conferred upon her an heritable estate, so as to make 
the property her Ayauiuka Stridhan to which her unmarried daughter was entitled 
to succeed on her death in preference to her husband. 


Held further : that though some of the heirs were named, they were to succeed 
as heirs, and the enumeration must be taken to be an inaccurate one and in wrong 
_ order. 

Held further : that when a person who was the natural guardian of an 
infant got his name registered by an untrue representation that he and not 
.the infant was entitled to the estate, his possession must be taken to have 
been adverse to that of the infant, and the latter, upon attaining majority, 
is entitled to mesne profits from the date of the registration of name and not 
merely for three years preceding the. suit. Basanta Kumari Debi v. 


Kamikshya Kumari Debi 5 238 
Deed, production of, See Penal Code, Sec. 175 — ] v 621 
, validation of, See Mahomedan Law, Wakf 179 





Defamation—Fulse evidence—V oluntary statement of ey ae rae an ee 
Witness if protected —Privilege—Penal Code (Act XLV of 1860), Sec. 500-—Evi- 
dence Act (I of 1872), Sec. 132. 

A statement made by a witness under examination, wholly irrelevant to the matter 
| of enquiry, uncalled for by any question put to him and introduced by him maliciously 
, for his own purposes, is not privileged. 
` The proviso to section 132 of the Evidence Act does not apply to volun- 


tary statements. Haidar Ali v. Abru Mia 5 105 
Default in paying revenue, See sale, setting aside. a 506 
` Deficit Court fees, payment of, See Plaint, rejection of 7 70 
Delivery of possession, See Transfer of Property Act, Secs. 67, 68 — ... 493 
Denial of Jurisdiction, See Public charity ee 431 
= Departmental Enquiry, See Sanction to prosecute $ed 619 
“Deputy Collector, power of, See Annulment.of incumbrances 99 


Deposition of witness—Pudlic document—Evidence Act (1 of 1872), See SUA 
fied copy, proof by. : 
The deposition of a witness is part of the record of the acts of an official 97 

tribunal within the meaning of section 74 of the Evidence Act (I of 1872) 

and a statement made in it can be proved by a certified copy. Sakina 

Khanum v. Laddan Saheba bs 218 
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Diluvion, See Alluvion T 185 
Discharge of Mortgage, See Mortgage, subrogation oe 288 
Disclaimer of Title, See Forfeiture pt 389 
Discretion of Court, See Specific Performance, Decree for Sai 321 
—— , See Mines, Minerals s 408 
Dismissal of Suit, See Civil Procedure Code, Secs. 43, 373 2 480 
———  — —————, See Civil Procedure Code, Secs. 45, 56 i 602 
Dispossession by reversioners, See Hindu Law, Reversioners d 144 
Disputed trust, See Public Charity NA 460 
District officer, duties of, See Possession a 555 
District Registrar, Complain to, See Sanction to prosecute a 619 
Documents, interpretation of, See Deed of trust, Construction A 57 
— , Genuineness of, See Evidence Act, Sec. go gis 592 
Duty of ets, See Advocate 421 


Ejectment—Encroachment by tenant—Adverse possession of a limited ل‎ 
lation —Limitation Act (XV of 1877), Sch. II, Arts, 142, 144—Lease, additional 
area within—Additional rent, liability to pay—Standard measurement, onus of 
proof —Bengal Tenancy Act (VIII of 1885), Sec, 51. 

Ordinarily, it is for the landlord who seeks for a settlement Of additional rent for 
additional lands to shew that they are in excess of those for which, rents are being 
paid, and to do this, it is for him to-shew what those lands are, what were the terms of 
the original settlement and whether it was by any, and if so, by what process of mea- 
surement, 

Where, however, the plaintiff alleges and adduces evidence to show that the 
standard of measurement prevalent at the time the claim is made was in use when 
the tenancy was created, and the defendant asserts on the other hand that the standard 
of measurement prevalent at the creation of the tenancy was a different one, but gives 
no evidence of it, the Court may fairly presume that the state of things in existence at 
the time of the suit existed also at the inception of tenancy. 

When a tenant takes possession of lands outside his tenancy and professes to do so 
in his character as tenant, the landlord is dispossed in a limited sense, in ‘other 
words, he is deprived of actual or has possession of the lands, but not of proprietory 
possession or possession by receipt of rent; in such a case, Art. 142 of the second 
Schedule of the Limitation Act would apply, and the landlord, if he wishes to eject 
the defendant, must bring his suit within twelve years of the dispossession; if] he does 
not do so, his title to recover actual possession would be barred, although his title to 
receive fair rent would not be barred, the possession of the tenant, so far as the latter 
right is concerned, having never been adverse. 

Per Stephen $-—The positions of lease-holders in England and in this country 
ate so different that the English law on the subject is not necessarily applicable here. 

Per Mookeriee ¥.—An encroachment made by a tenant from the adjoining waste 
of his landlord is prima facie made by him in his character as tenant; but it is open 
to, the landlord to repudiate the relation, to treat him as a trespasser and to evict him 
as such; on the other hand, it is open to the tenant to indicate at the time he en- 
croaches, that he intends to hold the eneroached lands for his own exclusive benefit 
and not to hold them as he held the lands to which they are adjacent; in this event, 
the landlord though willing to treat him as a tenant may be driven, by an assertion 
of a hostile title, to a suit to eject him as a trespasser. 
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Ejectment,—(Conia). 

Possession of a limited interest in immovable property may be just as much 
adverse for the purpose of barring a suit for the determinarion of that limited interest 
as adverse possession of a complete interest in the property operates to bar a suit for 
the whole property; but such adverse possession of a limited interest, though a good 
plea to a suit for ejectment, is good only to the extent of that interest. "The nature 
and effect of possession must depend upon the nature and extent of the rights asserted 
by the overt conduct or express declaration of the person relying on it ; there can be 
no acquisition by adverse possession of an absolute title, when nothing but a limited 
interest has been asserted. 

Where a tenant intends the encroachment for his own benefit and sets up a title 
adverse to the entire interest of the landlord, Art. 144 of the Second Schedule of the 
Limitation Act, might be applicable. 

In such a case the tenant's possession of the lands encroached upon can 
only commence to be adverse when a title adverse to the landlord is asserted 
or the landlord becomes aware of the encroachment. Ishan Chandra 





Witter v. Raja Ramranjan Chakrabutty ub 125 

Ejectment, See Forfeiture ae 389 
x, See Service Tenure sf 403 
*, See Public Charity sae 431 
n, Suit for, See Bengal Tenancy Act, Secs, 25, 155 es 369 
—— —-, See Bengal Tenancy Act, Sec. 66 ۳ 540 
Encroachment by Tenant, See Ejectment ahs 125 
English Law of leases, applicability of, See Ejectment 2 125 
Enhancement of Rent, See Bengal Tenancy Act, Secs. 30, so and 181 ... 379 
Equitable, Set off, See Usufructuary Mortgage, Redemption 55 73 
Equitable claim, See Civil Procedure Code, Sec. 282 ju 599 
Equity of Redemption, Purchaser of, See Mortgage, Subrogation... 288 
Estate of Inheritance, See Deed of Gift, Construction E 238 


Estates Partition Act, (VIII of 1876, B, C,) Secs. 9, 24, 26, 149— Title, ques- 
tion of —Extent cf iuteresi—Civil Court —3 urisdiction, 

If in the course of proceedings under Act VIII of 1876 (B. C.) for the partition 
of an estate in which the proprietors are in possession of specific lands as representing 
their interest in the entire estate as contemplated by Sec. 9 cl. (b) of the Act, a dispute 
arises as to which of the proprietors is entiled to certain specific lands, a suit is 
maintainable in the Civil Court under Secs. 24 and 26, for the determination of the 
question, because it involves a question of right or title; such a suit is not barred by 
Sec. 149 cl. (d) of the Act. 

Per Mookerjee ¥—-A suit of this description is cognizable in the Civil Court not 
merely because it involves a question of right or title, but also because the question 
is one of the extent of interest. Raghunath Pershad Narain Singh 

v. Khajeh Mahamed Gawhar Ali ... 


I 

Estoppel, See Forfeiture 35 
i 339 
m See Execution Sale pa 


~m, See Civil Procedure Code, Sec. 282 oe 599 
mn, See Public Charity 


l - id 448 
Evidence, See Mortgage Suit sis 574 
, See Advocate sai 421 


Evidence Act, Sec. 74 See Deposition of witness 218 


we 
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Evidence Act, (I of 1872), Sec. go—Presumption as to documents over 3o.years old-— 

Procedure. ' 

When a document which is over thirty years old has been tendered, 
under Sec. go of the Evidence Act, it is for the Court to determine, which 
is a matter for judicial discretion, whether it will make the presumption 
mentioned in the section, or will call upon the party to offer proof of the 
document, stating its reasons in the latter event, and in the former, whether 
the presumption has been rebutted or not. Srinath Patra v. Kuloda 

Prosad Banerjee . ... 592 
Evidence Act, (7 of 1872), Secs. 92, 99—Parol evidence—Oral evidence, admissi- 
bility of —Deed of gift, true nature of—Karties—Strangers. : 

The rule of exclusion of oral evidence embodied in Sec. 92 of the Evidence:.Act 
is limited in its operation to parties to the instrument which is sought to be contra- 
dicted or varied, and to their representatives: in interest. Sec. 99 enables strangers 
to an instrument to prove the real nature of the transaction by parol evidence. 

When, therefore, A purported to make a gift of land to his daughter B, 

‘it was open to a creditor of X the husband of B, to prove by oral evidence 
that the transaction was in reality a sale to X and that the property was s 
consequently liable to be attached and sold in execution of a decree obtained- - 


against him. Jagat Mohini Dasi v. Rakhal Das Bisoyi e. cc o 0338 




















, Sec. 108, See Mahomedan, Law, succession : bx -236 

I14, See Chaukidari Chakran Lands De 107‏ , ما 

, Sec. 132, See Defamation es w, I08 
Examination of accused, on oath, See Criminal Procedure Code, Secs. 133, 

: 364. E^ 149 

of complainant, See Sanction to prosecute EN ia io Id 

"Executive acts, legality of See possession d io as" os 585 

Execution of Decree, See Jurisdiction of Court i 0 ‘hee 537 

—— of Mortgage Decree, See Mortgage Decree, Execution - B 499 

mode of, See Land Acquisition Act, Secs. 32, 54 er 505 

Execution Proceedings In Choto Nagpore, See Appeal irs 384 


4 


Execution sale, Irregularities in, waivar of—Waiver, how made— What WAS 
waived, who inferred—Abandonment of legal objection by pleadings—T ransfer of 
Property Act (1V of 1882), Secs. 67, 90.—Estoppel. 

When in an execution proceeding a point of law was decided by a Court against 


'.a party and the decision on the point was not challenged on appeal, the decision is 


binding upon the party against whom it was made and the same question cannot be 


: reopened in a subsequent proceeding. 


In order to determine whether the judgment-debtor waived all irregularities in 
the service of the previous sale proclamation, as also the issue of a fresh sale procla- 
mation, the Court must look not merely to the petition of the judgment-debtor waiving 
such irregularities but to the whole proceeding in the case and particularly to the order 
made by:the Court upon that petition. 

When in a petition for postponement of sale the judgment- debtor said that if the 


sale be stayed as prayed, he would raise no objection on the ground of irregularities 


' in the publication of the sale proclamation and the Court granted the adjournment 


-as prayed for, on condition of the judgment-debtor paying Rs. 200 as compensation 
to the decree-holder and directed that the sale should take place on the adjourned 
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Execution Sale,—(Contd). 
date without fresh sale proclamation, and the judgment. debtor acceptcd these addi- 
tional terms imposed upon him by the Court, 

Held: by the express terms of the petition the judgment debtor waived all irregu- 
larities in the publication ofthe sale, proclamations already issued and from the fact 
that he raised no objection to the order passed, it must be inferred that he waived 
the issue of afresh sale proclamation. ; 

The judgment-debtor' could not’ now impugn the validity of the sale ‘on’ 
~ the ground that the sale proclamation was not served in proper time and in 
due manner according to the provisions of the law. Baja Thakur. 


Barham v. Ánanta Ham Marwari nee 584 
Executors, Several, See Civil procebure Code, Sec, 438 | i 484 
Exparte order, review of, See Village Chaukidar's Act, Secs. 58, 60, 6. 306 
Extent of Claim, See Bengal Tenancy Act, Secs. 25, 155 " 369 
Extinction of Security, See Mortgage E 202 
Failure of Justice, See Rioting Sus 516 
False case, See Penal Code, Sec 211 " 228 
False inducement, See Cheating | E x 55 524 
False pretence, See Cheating ae $24 
False Statement in document, See Penal Code, Sec. 193, e . 46 
False evidence, Fabricating, See Penal Code, Sec. 193... 1 46 


m Giving—Penal Code (Act XLV of 1860), Sec. PE ein duty 
of——False statements-——Knowledge—High Court, power of Revision—Fustice, 
interests of— Evidence. E 
In a charge, under Sec. 193 I. P. Code, of intentionally giving false evidence, the 

prosecution is bound to prove affirmatively by clear and positive evidence that the 
statement made by the accused is false and was made by him with the knowledge that 
it was false, 

In this case the evidence having failed to establish that, the High Court, 
asa Court of revision, interfered in the interests of justice. Prakagh 


Chandra Sarkar v. Emperor or 101 
Family trust, See Mahomedan Law, Wakf " 179 
Fictitious Mortgage, See Criminal Procedure Code, Sec. 282 M: . 599 
‘Final,’ meaning of, See Village Chaukidar's Act, Secs. Eo 61 des 306 


Fishery right —Channel, an arm of the river. 

Qne who has aright of fishery in public navigable river is entitled to 
such right also in a channel which is connected with it like an arm of the 
river system and flows in the bed from which the river has shifted. Raja 


Jogendra Narayan Roy v. M. EI. Crawford Se: 569 
First Mortgage, See Mortgage 2 202 
F'orce, use of, See Rioting an 516 
Foreclosure, Suit for, See Mortgage, 173 


Porum, Contract by correspondence, where [Dd pue us Yo damages 
for breach of contract—Code of Civil Procedure ( Act XIV of 1882 J, Sec. 17— 
Indian Contract Act (IX of 1872), Secs. 8, 10, 25. 

Where a contrct is entered into between two persons residing in different places 
by means of correspondence or otherwise, the contract is concluded, where the offer 
is accepted; and the Court of such place has jurisdiction to take cognizance of a suit 
for damages for breach of the contract under Sec: 17 C.P.C. 
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FPorum--(Constd.) 

T. a resident of Midnapur owed a debt to K, to satisfy which T drew two cheques 
at Midnapur in favour of N at Purulia with whom he had monetary transactions, one 
upon his banker X, and the other upon his banker Y, Both at Calcutta; T made them 
over to K who took them’ to Purulia and presented them to N; N took the cheques, 
paid K, and subsequently presented the cheques at Calcutta where they were dis- 
honoured. N sued T at Purulia to recover the amount paid. 


Held: that there was an implied proposal by T to N which was 
accepted at Purulia and as the contract was completed at Purulia, the suit 
was maintainable there. Sitaram Marwari v, Thompson a 66 
Forfeiture-Disclaimer of landlord's title, what amounts to—-Raiyati tenancies~ 

Cause of action, antecedent to suit. 

A refusal on the part of atenant to pay rent to a person who claims to be his 
landlord (as a transferee from the original landlord), until satisfied as to his title, 
is not such a disclaimer as would effect a termination of the tenancy. 

To constitute a disclaimer, there must be a direct repudiation of the relation of 
landlord and tenant, or a distinct claim to hold possession of the estate on a ground 
wholly inconsistent with the existence of that relation. 

An assertion by a tenant that the person claiming to be his landlord is not entitled 
to the whole rent but has co-sharers who must join in an action for rent, is not such 
a disclaimer as would effect a forfeiture of the tenancy. l 

The doctrine of forfeiture by disclaimer of landord's title does not apply to rayati 
tenancies governed by the Bengal Tenancy Act, and' the principle of estoppel cannot 
be applied to make the doctrine of forfeiture indirectly applicable to such tenancies. 

As the cause of action must bs based on something which accrued ante- 
cedent to the suit, the denial by defendant of his landlord's title in the 
written statement, would not entitle the plaintiff to a decree in that suit for 


ejectment on the ground of forfeiture. Mallika Dasi v. Makam Lal 


Pi 





Chowdhury = 389 
, See Bengal Tenancy Act, Secs. 25, 155 ei 369 
Fraud, See Cheating l -- jus 524 
, See Civil Procedure Code, Sec. 282 a 599. 
Fraudulent decrees, Setting aside, See Administration Suit EN 189 
Fraudulent deed, Setting aside See Administration Suit E 189 
Freedom of Religion Act, See Hindu Daughter : 97 
Fresh Processes, issue of, See Criminal Procedure Code, Sec. 3 i 622 
Presh suit, See Amendment of Plaint as 11 
Further Relief, See Plaint, frame of 5 173 
General prayer, See Plaint, Frame of hs 173 
Ghatwali Tenure, See Bengal Tenancy Act, Secs. 30, 50, 181 P 379 
Giving, false Evidence, See Criminal Procedure Code, Secs. 133, 364 ... 149 
Governor General, Consent of, See Sovereign Prince is 163 
Grand children, succession of, Ses Mahomedan Law, Succession i 236 
Grant of Surface, See Mines, Minerals kd 408 


Hanif. Law, Waqf,—Wagf of moveable property-Government Security—Trust 


property, appropriation, of if render secular, 
Under the Hanif Law, the waqf of Government Securities, shares in Com- 


panies, Debentures and other stock is perfectly legal and valid. 
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Hanifi Law, Waqf, Nc 
The property of a valid trust does not become secular by "— € 
among the trustees, who are entitled to retain under their control the 

















whole of the trust property. Sakina Khanum v. Laddan 591658 ... 218 

‘Heirs,’ meaning of, See Deed of trust, Construction ie " 87 

High Court, Calcutta, jurisdiction of, Se» Copyright Act, Secs. 6, 14 . $11 
, Original Side, Judge in, Jurisdiction of, See Copy: 

right Act, Secs. 6, 14 ... ‘ite 511 

, Bombay jurisdiction of, See Copyright Act, Sec. 6, 14 is 511 

——— , Jurisdiction, See Administration Suit s 189 

, Power of, in Reversion, See False Evidence, giving ins 101 

, See Criminal Procedure Code, Sec. 145 (1) ds 259 

, See Criminal Procedure Code, Sec. 145 (3) n 241 

, interference by, See Criminal Procedure Code, Sec. 145 M 271! 

, Teference to, See Criminal Procedure Code, Sec. 307 s 48 





Hindu daughter—OConversion to Mahomedanism—Marriage with a Mahomedan 
while Hindu husband alive-—Freedom of Religion Act (XXI of 1850j—Children— 
Iibegitimate—Unchaste daughter—Hindu Law—Divorce. 

When a married daughter of a Hindu who has abjured her religion, became a 
Mahomedan and during the life-time of her Hindu husband, contracted a nuika 
marriage with a Musalman and has children by him, such children are illegitimate, 
and she is in the position of an unchaste daughter and is not entitled to inherit 
according to Hindu Law the property of her Hindu father. 

The provisions of Act XXI of 1850 do not apply to such a case and cannot save 
her right of inheritance. 

According to Hindu Law, there can be no divorce except by custom 





Sundari Letani v. Pitambari Lotani is 97 

Hindu Law, Adoption, See Adoption, suit to set aside ... ds 16 
, See Adoption... “xs 5 I 87 

. Divorce, See Hindu daughter Los T 57 97 
Inheritance, See Hindu daughter ... 97 





Hindu Law-—I/mpartible property, devolution of—Impartible RP right of succes- 
sion to, of nearest coparcener of senior line—Impartibility, incidents of,  continu- 
ance of—Polliams—Poligars—Primogeniture—Succession—Maintenance, amount 
of—F udicial Committee practice of. 

When impartible property passes by survivorship from one line to another, it 
devolves, not on co-parcenars nearest in blood but on the nearest co-parcener of the 
senior line, 

It is not the practice of the Judicial Committee to interfere with the decision of 
the Courts in India upon a question as to the amount of maintenance to be paid to a 
member of a Hindu family, when he is shown to be entitled to such maintenance. 

History of Polliams and their incidents examined. 

A Polliam is in the nature of a Raj; it may belong to an undivided family, but 
it is not the subject of partition ; it can be held only by one member of the family at 
atime, who is styled the Poligar, the other members of the family being entitled to 
maintenance or allowance out of the estate. 

The question, whether an estate is subject to the ordinary Hindu Law of succes- 
sion or descends according to the rule of primogeniture, must be decided in each case 
according to the evidence given in it. 


QA 
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Hindu Law,—(Contd., 

The acceptance of a sanad in common form under Madras Reg. XXV of 1803, 
does not of itself and apart from other circumstances, avail to alter the succession to 
an hereditary estate. 

Where it was found that the estate of the Udaipur Poligars was in its 
origin impartible, and after cession of the Carnatic to the Company was for 
political reasons circumscribed in extent and was converted into a Zemindari 
which was granted and accepted as equivalent in value tothe ancient Polliam, 
it was held that the character of impartibility was not changed and the 
zemindari must be regarded as impartible and descendible according to the 
rules of primogeniture. Kachi Kaliyana Rengappa Kalakka Thola 

Udayar Kachi Yuva Rengappa Kalakka Thola Udayar.. |. 23 
Hindu Law, Reversioners—Suit for possession by—Code of Civil Procedure (Act 

XIV of 1882), S 137—Res-judicata—Questions in issue, determined in the pre- 

vious suit—Arpannama (Deed of gift) by widow, when binding on reversioners— 

Dispossession by reversioners—Legal necessity-—Limitation Act (XV of 1877), Arts. 

gr, 143 and 144. 

A widow was dispossessed of her share in two tanks included in certain debutter 
properties by some of the reversioners, vis A. and B. Unable to assert her rights, she 
made a gift of her sAebaiti rights in the whole of the dedufter properties to certain 
other reversioners, C, D, F, who thereupon sued A and B and obtained a decree for 
possession of the two tanks. On the death of the widow, A and B sued C, D and F, 
for recovery of the whole of the properties covered by the gift, as reversioners of her 
husband. 

. Held: (1) that the second suit was not barred by the rule of res-judicata ; 

(2) that as the plaintiffs had wrongly denied the existence of the idol, ousted her 
from the two tanks denied that they were the debutter of the idol and tried to ap- 
propriate them as their private-property, the deed of gift executed by the widow in 
favour of the defendants as shebaits to safeguard the dedutter, was for legal necessity, 
and as such, was binding on the reversioners, 

A gift by a widow is void and not merely voidable on her death. 

Ordinarily, a suit by the reversioners, as such, to recover property trans- 
fered by way of gift by a widow, would not be barred, if brought within 
twelve years ofthe widow's death; but where, as in the present case, the 
gift is binding on the reversioners, the reversioners must set it aside before 
they can succeed, and the period of limitation in such a case is three years 


under Art, 91 of the Second Schedulefof the Limitation Act. nee Krishna 
Boy v. Hem Lal Hoy oes en 144 


Hindu Law, Will—Consiruction of mill — Devise Bequest to mother—Absolute 
estate—No presumption of life estate onl. 
A Hindu testator gave his properties movable and immovable to his mother by the 
following terms of his will which was in Bengalee language and addressed to her, viz., 
“I give unto you my property consisting of...immovable properties...and appoint 
you my executrix" and by the said will, he further directed that his mother should 
feed and clothe his wife and should pay her Rs. 500. if she did not continue under 


* 


mother's control. 
Held: thatthe bequest to the mother was a bequest of an absolute es- 


tate and not of life estate only and accordingly the bequest by the mother 
herself by her will of the properties bequeathed to her by her son was valid 
and good in aw. Atul Krishna Sircarv.Sannyasy Churn Sircar. 50 
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Hindu Widow, Gift by, See Hindu Law, Reversioners in "m 144 
-——, Adoption by, See Putnidar, Dispossession vis EA 87 
ست‎ — ———, Alienations, See Adoption, suit to set aside ius i 16 
‘Holding,’ meaning of, See Bengal Tenancy Act Sec. 3 cl. (9)... isa 10 
Idol, location of, See Civil Procedure Code, Sec. 11... a A 590 
— —, See Bengal Tenancy Act, Secs. 15, 16 m ^ ise 577 
Illegality, See Mortgage Decree, Execution el m - 499 
سد‎ See Joinder of charges T de 618 

‘Til treatment,’ See Prevention of Cruelty to Animals Act, Sed 3 (a), (9) 624 
Impartible Property, See Hindu Law, Impartible Estate... 5 231 
Improper alienation by trustee, See Public charity e sig 448 
Incumbrances, annulment of, See Anulment of Incumbrances TT 99 
سييست‎ — — See Bengal Tenancy Act, Secs, 3, cl. 9 me x 10 
Infringement of copyright, See Copyright Act, Secs. 6, 14. ... T 51 
228 


Information to Police, See Penal Code, Sec. 211 £i Tm 





Injunction, See Mines, Minerals 408 
Initial order of Magistrate, See Criminal piacedure Code, Sec 145 ys 271 
س‎ ~—~ See Criminal Procedure Code, Sec. 145 (1) ... 259 
Insolvency, joint application for, See Civil Procedure Code, Sec. 344. ... 318 
Insufficiency of Court fees, See Plaint, rejection of dna sis 70 
Interpretation of documents, Sse Deed of Trust, Construction ua 57 
of statue, See Police Act, Sec. 29 ... zs se 565 
Interest in Trust, Tee Public Charity ... 5 ... 448,460 
“Interested in such payment,” meaning of, See Contract Ad, Secs. 69, 
70 n js ms sin 411 
Irregularity, See Mortgage Decree, execution n T 499 
Irregularities in Sale, See Execution Sale en 5 55 584 


Joinder of charges,—(Act V of 1898), Secs. 33, 537— Attempts to cheat, on different 
dates, different, illegality—Defect, tf cured—-Several charges, if necessary. 


A joinder of two offences committed on two different dates, one following the 
other, in one charge is an illegality which vitiates the trial and cannot be cured by 
Sec. 537 of the Code of Criminal Procedure. 

Where an accused person attempts to cheat a whole body of villagers 
and speaks to them in a body and not to each individual villager for the pur- 
pose, he may be tried on one charge for each attempt to get money from 





them Jhoan Subarna v. The King Emperor 618 
Joint application, for insolvency, See Civil Procedure Code, Sec. 344 318 
Joint decree, See Civil Procedure Code, Sec. 344 . i 318 
Jotedar, position of, See Bengal Tenancy Act, SD 22, 49, 8s, 85 (5), a). 570 
‘Judge,’ meaning of, See Criminal Procedure Code, Sec. 307 ... a 48 
Judgment-debtor, interest of, See Sale, setting aside 5 506 
س‎ r~, waiver by, See Execution sale ... 7 TR 584 
— — ——-, several, applying for insolvency, ‘See Civil Procedure 

Code, Sec. 344 318 

Judicial Committee, Practice, See Hindu Law, Impartible Estate m 231 


Judicial determination of possession, See possession. ji 9 555 
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. ‘Judicial Proceeding,’ See Sanction to prosecute n .. 612,619 





Jungleburi Tenure, See Mines, Minerals ON d Es 408 

` Jurisdiction, Special Court, See Land Acquisition Act a .. ° 389 
, ordinary Civil Court, See Land Acquisition Act ... Si - 359 
سب‎ See Criminal Procedure Code, Sec. 145 Se zs 271 
——— — —, See Criminal Procedure Code, Sec. 145 (1) zi de 259 
, See Criminai Procedure Code, Sec. 145 (3) 55 i 241 

in appeal, See Declaratory decree x e 7 7834‏ —— ست 
of Calcutta. High Court, See Copyright Act, Secs. 6 14 sh SII‏ 

—— ————— of Supreme Court, Calcutta, See Copyright Act, Secs. 6, I14 ... 511 
— — —— of Bombay High Court, See Copyright Act, Secs. 6, 14 rer 51 
of Judge on the Original Side, See Copyright Act, Secs. 6, 14... — - SUI 

of Civil Court, See Estates Partition Act, Secs. 9, 149 ja 451 

of Court, See Appeal "^ zu T ET 384 

——, See Administration Act ا‎ m e 7 189 

, See Mortgage decree. Execution T sis 499 

——, See Plaint, frame of uy ^ s sai 173 

—— سم‎ —, See Public Charity bis ... 431,448 


, Execution of decree—Civil Procedure Code ( Act XIV of 1882), 
Sec. 583. 
The Court has inherent power to undo a wrong done in execution of a . 
decree, and to order the restitution of everything that has been improperly 


taken in such execution. "There is no distinction between things that should 
have been taken and things that should not have been taken, in execution of 








the decree, Dinesh Prosad v. Sankar Chaudhury T ut 537 
Kanungoe, history of the office of, See Public Charity er T 431 
Khas possession, See Bengal Tenancy Act, Secs. 22, 49, 85, 86( i (o) us $70 
Khorposh, See Maintenance grant — ... <a T 4 20 

See Mines, Minerals his e ies 408‏ سس 
Knowledge of falsity of statement, See False Evidence, giving sp IOI‏ 

of previous suit, See Mortgage Suit Tr ia iis 574 


Land Acquisition Act (of 1894)—Assessment—Compensation—A pportionment— 
Special Fudge, jurisdiction of, exclusive—Civil Court, jurisdiction of—Pro- 
ceedings before special Fudge, hom revived, 


When statutory rights and liabilities have been created and jurisdiction has been 
conferred upon a special Court for the investigation of matters which may possibly 
be in controversy, such jurisdiction is exclusive and cannot concurrently be exercised 
by the ordinary Courts. 


If a person who is interested in any land acquired under the Land Acquisition 
Act, has any objection to the measurement made by the Collector or to the amount 
of compensation awarded by him, such person must obtain a Reference to the Court 
of the Special Judge and cannot litigate the matter by a suit in the ordinary Courts. 
If the objection, however relates to the person to whom the compensation is pay- 
able or to its apportionment amongst the persons interested, the matter may be 
investigated, either upon a Reference to the Court of the Special Judge, or, having 
regard to the provisions of Sec. 31 cl. (2), by a suit in the ordinary Courts. - But 
although either of these two methods is available, the claimant, if he has made his 
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Land Acquisition Act,—{Contd.) 
choice and selected his remedy cannot, because he has failed in the course adopted, 
fall back upon the other. 

When after a Reference has been made to the Civil Court, the proceed. 
ings are dismissed for want of prosecution without any adjudication on the 
merits, a suit is not maintainable for the trial of the question involved in 
the Reference, but the party who seeks to have such questions tried, must 
get the proceedings revived in accordance, with law. Bhandi Singh v. 

Ramadhin Rai .. 359 

QU of 7894), Sections 32, 54—4Àward—Appeal—Order for 
refund of compensation money—Execution, made of—Civil Procedure Code 
(XIV of 1882), Sections 254, 260, 6.19. 


Where in a proceeding under the Land Acquisition Act, money deposited by the 
Collector was paid out as compensation to a party by mistake, an order of the Court 
directing him to refund the money so paid out is not an award or part of an award 
within the meaning of section 54 of the Act, neither does it come under any of the 
orders mentioned in Sec. 588 of the Code of Civil Procedure and no appeal therefore 
lies against such order. 

The Court has jurisdiction under Secs. 254 and 649 of the Civil Pro- 
ceedure Code to enforce its order for refund, by imprisionment of the party 
against whom the order is made or by the attachment and sale cf his pro- 
perty inthe manner provided in the Code or by both, even though Sec. 260 
of the Civil Procedure Code may not be applicable. Nabin Kali Debi v. 





Banalata Debi... 595 

Landlord and Tenant, See Ejectment i5 eae m 125 
, See Forfeiture ... T xs ss 389 

———— , See Service Tenure i i E 403 





—— سس‎ — ——, See Bengal Tenancy Act, Secs, 25, 5 T 369 
Landlord and Tenant,—Separate Tena ncy—Co-sharer landlord. 

‘A kabuliyat by which a tenant under the whole body of landlords, 
agrees to pay rent at a specified rate to a co-sharer landlord for his undivided 
half share of the lands and further to pay additional rent at a fixed rate for 
additional area found on measurement to be held by him under such co- 
sharer, creates a separate tenancy and is not merely an agreement to pay the 


share of rent separately. Sailendra Nath Mütter v. Karali Charan 





Sinzh eos 534 

‘Lawfally,’ meaning of, See Contract Act, Secs. 69, 70 us ss 1411 
Lease holder, possession by, See Ejectment e "s ish 125 
for a term, See Lease ee is n T 343 

from year to year, See Lease ... 2 343 





Lease—Agreement to Lease—Lease for a E from year to year—Transfer of 
Property Act (IV of 1882), Secs. 106, t07—MNotice to quit, sufficiency of. 

A agree to take a lease from B for a term of ten years; the ayreement was con- 
firmed by a decree of Court. A entered into possession and paid rent as arranged, 
but no lease was execüted. Five months before the expiry of the ten years, the 
representative of B gave a notice to quit to A demanding possession at the end of 
the term. A did not vacate and was sued in ejectment. 

Held; Per Harington S .—That A was not entitled to six months’ notice, as he 
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Lease,—(Contd.) 

was not a tenant from year to year. If under Sec. 107 of the Transfer of Property 
Act, a registered instrument was necessary to create, a valid lease for a term exceeding 
one year, it was equally necessary to create lease from year to year. A was 
therefore, if not a tenant for ten years, not a tenant from year to year. 

Quaere: Whether the doctrine laid down in Walsh v. Lonsdale (1) is not appli- 
cable to India. 

Per Mookerjee $.—When A took possession in anticipation of the execution of 
a formal document, as between A and B, A became atenant under the terms and 
subject to the conditions of the agreement. 

Where B agrees to let land to A, and A takes possession and the agreement is 
one of which specific performance would be granted, À and B have the same legal 
rights and liabilities as between themselves, as if a lease had been executed, provided 
the rights of third parties are not affected. 

If A was by reason of Sec. 107 T. P. Act not a lessee for ten years, 
he was not a tenant from 'year to year; he was, therefore, either a tenant 
from month to month or a tenant-at-will, and the notice given was sufficient 
to terminate any such tenancy. Bibi Jawahir Kumari v. Chatterput 

Singh .. 343 
































— —— , Construction of, See. Mines, Minerals iu i A 408 
, Cancellation of invalid, See Public Charity ... an — 448 
Legal necessity, want of, See Adoption, Suit to set aside... 2 16 
, See Hindu Law, Reversioners — ... i Un 144 

, See Specific Performance, Decree for js iii 321 

Legally bound, ‘See Penal Code, Sec. 5 2 621 
‘Legatee,’ meaning of, See Oudh Laws Act, Sec. 22 eds as 194 
Legitimacy, See Mahomedan Law, Divorce hs Tm ET 218 
Legitimaoy of Children, See Hindu daughter ... ` oe i 97 
Lessee, right of, See Mines... = m 5 n 20 
` Letters Patent, Sec. 36, See Copyright Act, Secs. 6, 14. ... 25 g11 
Liability to prosecution, See Bengal Municipal Act, Secs, 202, 8 e. °` 6 
Lien, declaration of, See Civil Procedure Code, Sec. 282 an s 599 
Life Estate, See Deed of Gift, Construction " 5 5 258 
Life Tenant, rights of, See Mines s 5 bé 20 
l , See Mines, Minerals T re im 408 
Limitation, See Amendment of Plaint ... ds dis - 11 
, See Plaint, rejection of ... "m a jus 70 

Z, See Limitation Act, Sch. H, Art. 134. ... "es bs 546 

, See Application for Execution I e iss 544. 
wn, See Mortgag? suit is yes ‘ee > us 574 
Limitation Act, (XIV of 1859) Sec. 1, Subsec. 16, See Adoption, suit to 
set aside sas . 36 





, Secs. 7, 9, Sch. 11. Art. 142, 144, See Putnidar, dispossession 87 
, Sch. II, Art. 14, See Chaukidari Chakran Lands vis 107 
dices —— , (XV of 1877), Sch. II, Art. 142—Cause of Action, origin of— 
Limitation Act (XIV of 1859), Sec. I, Cl. r2—Specific Relief Act (I of 1872), Sec. 9 
possession under, effect of m~ Wrongful dispossession by a rightful owner, effect of. 

Where the plaintiff, being the rightful owner of certain lands, was wrongfully 
kept out of possession for less than twelve years and succeeded in regaining - possess 
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Limitation Act—( Contd.) 
dino without the help of the law, and remained in such possession for some time till 
evicted by the defendant in execution of a decree under Sec. 9 of the Specific Relief 
. Act. 
Held: that the cause of action accrued on the date of dispossession 
under the decree under Sec. 9 of the Specific Relief Act, and the suit being 
brought within 12 years from that date was within time, and that the period 
between the regaining of possession by the plaintiff and his dispossession 
under the Specific Relief Act should enure to the benefiit of the rightful 
owner and not of the trespasser. Mamtazuddin Bhuian v. Barkatulla I 
, Sch. MH, Art. 134, 144-—Trust property, transfer of —' Purchaser! 
meaning of— Cause of action, date of accrual. 








When a person acceptsa transfer of trust property with full knowledge that tha 
alienation is beyond the powers of the transferor and does not belive that he is 
acquiring an absolute title, he cannot be regarded as purchaser within the meaning of 
Art. 134 of Sch. II of the Limitation Act. 

A suit against such a transferee would be governed by Art. 144, and if 
itis brought by the successor of the trustee who made the alienation, , 
limitation as against him would run from the date when he succeeded to the 
ofice. Ram Churn Tewary v. Protap Chandra Dutt Jha 25 448 
, (XV of 1877), Sch 1I, Art. 134, conveyed or bequeathed in 
trust, trustee, purchaser for valuable consideration, meaning of—Debutter property, 





permanent lease of, for consideration ùy shebait, suit fo recover possession— 
Shebait, successor—Limitation—Previous law, reference to. 

If a property is a valid debutter absolutely dedicated to one or more Thakurs 
(idols), it falls within the description of property conveyed or bequeathed in trust, 
and the shebaifisa trustee within the meaning of Art. 134 of the Second Schedule 
of the Limitation Act. 

. A permanent lease, e.g. a. patnidar who paida bonus for his lease, is a purchaser 
within the meaning of the said article, a lease being an alienation pro tanto.” 

The expression ‘purchaser for a valuable consideration,’ as used in Art. 134: Sch. II 
of the Limitation Act, is in contradistinction to a mere volunteer. 

A suit to recover possession of debuffer property permanently, leased out to the 
defendant for valuable consideration by a shebaif in excess of his powers and in 
violation of the trust, is governed by Art. 134, Sch. 11 of the Limitation Act, and 
must be brought within twelve years of the date of the lease. 

If such a suit is brought by the successor of the shebait who granted the lease 
limitation as against him runs, not from the date ofhis appointment, but from the 
date of the lease. 

Each succeeding shedai# is not entitled to bring an action within twelve years 
from the date of his appointment to the office, with a view to question the validity 
of an alienation made by any of his predecessors. 

Art. 134, Sch. H of the Limitation Act is not restricted in its application to 
purchasers in good faith, but applies equally to alienees from a trustee for value, 
even when he takes the property with full knowledge, that the alienor is acting in 
excess of his powers. l 

In order to give the purchaser the benefit of Art. 134, Sch. II ofthe Limitation 
Act, the purchase need not be bonafide in the sense of being without notice of the 
restricted nature of the transferor's title, but the term ‘purchaser’ means a person who 
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Limitation Act—(Con:d.) 
purchases that which is defacto, a trustee's or mortgagee’s limited interest, upon the 
representation and in the belief, that it is an absolute title. . 

Unless the purchaser intends to acquire an absolute interest, thatis, an interest 
in excess of what the transferor is competent to alienate, there is no occasion for the 
application of Art. 134, as there can be noacquisition by adverse possession of an 
absolute title, when nothing but a limited interest had been asserted. 

The provisions of Art. 134, Sch. Il. of the Limitation Act of 1871 examined and 
discussed. 

Though the proceedings Of the Legislative Council cannot be referred to - 
in interpreting Statutes, it is prefectly legitimate to construe any provision of 
a Statute, as to the scope of which there is room for reasonable doubt, by 
reference to the previous law on the subject. Ramkanai Ghosh v. Raja : 

Sri Sri Hari Narayan Singh Deo Bahadur T 546 





Limitation Act, Sch. II, Arts. 91, 142, 144, See Hindu Law, Reversioners... 144 
, Sch. II, Arts. 142, 144, See Ejectment ii wv ox es 
, Sch. I, Art. 172, See Sale, setting aside ب‎ b 506 

; Sch. II, Arts. 178, 179 Expl. (1), See Application for 
execution r T as T S44 
Lispendens, See Mortgage suit m V T D. 574 
سس‎ — — — , See Mortgage, Subrogation... eee n 288 
Local Enquiry, See Village Chaukidar's Act, MA 60 61 ... ^ 302 
Local Government, Consent of, See Sovereign Prince M e. 163 
Magistrate, power of, See Transfer... ie ES 614 
, duty of, See Criminal Procedure Code, Sec. 145 -e sas 147 
, jurisdiction of, See Sanction to prosecute iss 612 
, jurisdiction of, See Criminal Procedure Code, Sec. 145 m 271 
n~, jurisdiction of, See Criminal Procedure Code, Sec. 145 (1) xi 259 
——— ——, opinion of, See Possession... A 7 555 


, ff bound to issue summons, See Criminal Proce Code, Sec. 

145 i ae 5 is sai 280 

Wahomedan Law, Divorce.—lllegitimacy, proved—Presumption—Divorce—Re- 
pudiation—Exact words, proof of, if necessary. 

The law presumes that a child born toa wife is the husband's offspring and it is 
for the party who alleges illegitimacy, to rebut the presumption by proof of non- 
access. 

In order to establish a divorce by a Mahomedan husband's of his wife by 
evidence of repudiation, it is of vital importance to prove the exact words 
. used by the husband in the repudiation and in the absence of such proof it is 
impossible fora Court to conclude that there was a repudiation or that, if 
there was any, it was of any binding effect. Sakina Khanum v. Laddan 

l Saheba en T 2:8 
, Wakf—Profits of land —Charge—Partition. 

The Mahomedan Law does not recognise a wakf of profits of land apart from the 
land itself, when the profits themselves are intended to be spent for the purposes of 
the endowment. Upon this point there is no difference between the Hanifeea and the 





Imameea schools of law 
Assuming, however that there may be a valid wakf of the profits of 
land, a dedication of a portion merely of such profits does not constitute a 
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Mahomedan Law, Divoroce—(Con:4J. 

wakf of either the whole or a portion of the land, It creates at best a 

charge upon the land, and does not render it non-heritable, non-transferable 

or impartible. The existence of such a charge is, therefore, no bar to a par- 

tition, if the land is joint property. Mofazzul Karim v. Mohammed .:. 166 
———— , Wakf—Family — irust—Religious and Charitable endow- 





ment. 
Where a deed executed by a Mahomedan lady and her husband purported to create 
a wakf, but the bulk of the property dealt with was not affected by any religious or 
charitable trusts and rules were laid down for securing to the husband the full en- 
joyment of the whole estate as long as he lived, for keeping that estate in perpetuity 
entire and inalienable, for maintaining the dignity of the family and for making pro. 
visions for its members, the deed created no valid waks. 
` Where the real purpose of a deed is to gain legal recognition for a trans- 
action which is invalid in law, it cannot be validated by the adoption of the 
name and form of a wakf. Saiyed Mahammad Manawwar All e. 
| Razia Bibi "M "EET 
, Succession —Grasdchildren by predeceased son-—Bvidence Act 
(I of 1872 1, Sec. ro8—Presumption of death of missing person--Onus—Missing 
heir, reservation of share of, upon partition, 
Under the Mahomedan Law if any of the children of a man die before the opening 
of the succession to his estate, leaving children behind, these grandchildren are entirely 





excluded from the inberitance by their uncles and aunts. . 

A, the son of H, a Mahomedan, disappeared as a mendicant in 1870, and was 
not shown to have been either seen or heard of since then; H died in 1884; a claim 
was set up by C. the son of A to share in the estate of H ; it was held that under 
Sec. 108 of the Evidence Act, the onus was upon C to prove that his father A had 
survived his grand-father H. 

It was held further, that this onus, was not discharged by proof that in 
an arbitration award made in 1888, a share had been set apart for A, because 
this was consistent with the principle of Mahomedan Law, that a share ought 
to be reserved for a missing heir. 26800118 Cassim v. Moolla Abdul 
Maintenance grant—Efec! of—Special usages, proof of—Presumption. 

Per Harington $.—A khorposh or maintenance grant, in the absence of strict proof 


236 


of custom of a singular nature set up which is inconsistent with the characters of such 
agrant, especially when the thing granted cannot be sold or made a gift of, by the 
grantee, confers on the grantee, a life-estate in the property and the reversion expectant 
on the determination of that estate remains in the grantor. 

Per Mookerjee S .—1t is of the essence of special usages modifying the ordinary law 
of succession that they should be ancient and invariable and should be established to 
be so by clear and unambiguous evidence; for it is by means of such evidence that 
the Courts can be assured of their existence, and that they possess the condition of 
antiquity and certainty on which alone their legal title to recognition depends. 

Land granted for maintenance is, prima facie, resumable on the death of the 
grantee. 1 ; 

But in certain cases the grant may be shown to have been absolute and irrevocable, 
made in full satisfaction of all the claims of future maintenance and conferring on the 
grantee not only an heritable but an alienable estate, 


QA 
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Maintenance grant—(Con:d). 
Ín the absence of such evidence, under the maintenance grant in the 
present case, the grantee has nothing more than a life-interest in the pro- S 


perty demised. Prince Mahomed Buktyar Shah v. Rani ME MED 20 


— —, See Mines, Minerals ves 58 "ˆ 408 
Maintenances, amount of, See Hindu Mu Impartible Estate... ita “231 
Malice, See Defamation ... = T a 105 
Manager of temple, See Public Charity - .. ^ 460 
Material irregularity, Sve Revenue Sale Law, sae 3, 33 s 325 
Matters directly and substantially in issue, See TS jus $40 
Weasurement, standard of, See Ejectment ES " ` las 
Mesne profits, See Deed of gift, Construction... 238 


Wines, Minerals—Grant of surface—jungleburi leave SM deus mon Khorposh 

—Life-tenant, interest of, in mine—Injunction—Damages—S becifie Relief Ari 

(I of 1877), Sec. 52—Discretion. 

. X, a Zemindar granted to G a sungleburi lease in 1824 of a village. In 1849, the 
representative of X made a maintenance grant of the same village to N. In 1893, N 
granted a permanent lease of his rights to P assuming that he had rights to the surface 
as weli as to the subsoil. C took later on in the same year, a permanent lease of the 
surface and the underground rights from the representatives of G and in 1896, a similar 
-lease of the underground rights only from the representative of X. P sued for declara- 
tion of his title to the minerals as against C. 

Held: (1) Upon a construction of the juagledburi lease of 1824 and of a subsequent 
confirmatory grant, that they related to the surface merely and did not carry the 
subjacent minerals. 

(2) The maintenance grant of 1849 in favour of N did not confer upon him any 
title to the minerals which continued in X, nor did it confer on N a present right to 
the surface which continued in G. The interest of N could endure only during his life 
and was limited to the receipt of rent reserved under the lease to G and such other 
rights, if any, incidental to the reversion which had been acquired. 

(3) N being neither the owner of the minerals, nor entitled to the possession of 
the surface, could not ask the Court to grant, in the exercise of its discretion, under 
Sec. 52 of the Specific Relief Act an injunction to restrain C from working the minerals 
in exercise of the rights thereto acquired under the grant of 1896 from the representa- 
tive of X and of the exclusive right of the possession of the surface under the grant 
of 1893 from the representative of G. 

(4) A maintenance grant is prima-facie one for the life of the grantee. 
and cannot be presumed to be more than a grant of rents and profits or to 
carry with it a right to open mines and remove minerals which are a por- 
tion of the soil. 'Piturhm Mukerjee v. Cohen... i 4 408 
Mining rights-——BMines, right to work—Khorposh or uM n grant in 

Dhalbhum Estate--Nature and rights of such grant—Custom, proof | of— 

Life tenant, right of, to work mines —Mines, new and open, distinction between— 

Reversioner, right of, to restrain life-tenant from working mines—Reversioner 

or remainderman, if entitled to work mines during the subsistence of tenancy— 

Lessee, right of, of life-tenant and of remainderman or reversioner—Onus of proof 

of reservation of rights in the grantor—Damages, principle of, assessment of. 

By ‘English law a life-tenant is clearly not entitled to open any new mines and the 
` principle on which that rule of English law is founded is equally applicable tc the case 
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Mining rights, Mines—/Conid.) yE : 

of life-estates in India; a life-tenant- has the property only for life and is entitled to 
remove from it only such things as in the ordinary course of nature replace themselves 
such as fruits and other agricultural produce; his right ‘is limited to these, and the 
estate, when it falls into the hands of the person ultimately entitled to it, is not to be 
diminished by the tenant for life. 2 

Mines remain part of the soil and they belong to the person whois to have the 
ultimate interest in the soil and they cannot be worked by the life-tenant so as to take 
away that to which the remainder man is ultimately entitled, 

A Khorposhdar as life-tenant, has no right to remove by himself or by his lessees 
the minerals lying in the property which has been assigned to him as khorposh or 
maintenance, and the grantor of such &Aerposh or maintenance, as the reversioner, 
has the right to restrain the grantee, &horposhdar, from so doing and that right can 
-lawfully be asserted by the tenant to whom he has demised his interest in the mines 
on the property. 

The onus is on the grantor of a Aherposk or maintenance grant, to shew that he 
has the right to take minerals from the grantee's kAorposh property during the subsis- 
tence of the grant, and in the absence of any express reservation of the minerals and 
ofthe powerin the grantor to enter upon the land for the purpose of removing 
minerals reserved, the grant of an estate for life, would be a grant as much of the 
minerals underground as of the surface of the soil itself and the grantor cannot work 
the mines himself and thereby take that which has been granted for life tothe grantee. 

By English law a tenant for life is not in general entitled prima facie, as between 
himself and the reversioner or remainderman, to open or. work a new mine, but it is 
within his right to work an open mine. 

The above rule is not a doctrine peculiar to English jurisprudence, but is founded 
on reason and principles of general application and is accordingly applicable to this 
country, 

its a reversioner or remainderman complains that a tenant for life is improperly 
wesking a mine and the latter alleges that it was open when he entered into possession 
And no lapse of time has occurred the onus is in general on the latter to prove his 
allegation. 

Mere preparations made for opening a mine are not sufficient to entitle a succeed- 
ing tenant for life to complete the opening and work the mine. 

Opening mines in part of the land is not equivalent to opening similar mines 
throughout. 

In the absence of proof to the contrary in thls case it was. held that the leases 
granted by the life-tenant were granted without authority and that neither the 
life-tenant nor the lessees were entitled to open and work mines and appropriate the 
minerals in the property demised and that the lessees should be restrained from 1 carrying 
on mining. operations. 


The mere fact that the mines have remained unworked by the grantor and those 
"claiming under him for a number of years, does not constituté discontinuance of his 
possession, so long as the mines are not worked by any one else, for there isno dis- 
continuance of possession unless there is abandonment of possession By one > person 
‘followed by the actual possession of another person. 


If a tenant for life who is not unimpeachable of waste improperly commits waste 
by cutting trees or digging minerals, such trees gr minerals when severed become at 


S alc 
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Mining rights—Muines—/Contd ) 

once the property of the owner of the first estate of inheritance in esse, and the same 
rule applies if the timber be severed by the act of God, as by tempest or bya trespas- 
ser, while if the severance be in the life-time of a tenant for life who is unimpeachable 
of waste, the severed portion of the inheritance belongs to such tenant for life. But 
during the continuance of the life estate, the reversioner or remainderman is not him- 
self entitled to cut timber or work minerals. 

When lands are granted for life without any reservation of mines the reversioner 
or remainderman has the general property and right of inheritance, in the subsoil and 
in the mines or quarries, which it may contain, as part of his right in respect of the 
entire solum from the surface down to the centre of the earth; but the tenant for life 
has the right of possession or temporary enjoyment, as part of his right in respect of 
the entire solum in like manner. 

Although the life-tenant of the maintenance villages is not entitled to work and 
appropriate the minerals, the grantor or his lessee is not entitled to work and appro- 
priate them during the continuance of the life-estate, in the absence of proof that 
there was any reservation of a rightto the minerals in favour of the grantor when the 
lite-estate was created. 

` A trespasser who works minerals beyond the limits of his property is liable in 
damages to their value, when first converted into chattel, without allowing for the ex- 
pense of getting them out of the seam; but under special circumstances of working 
under a bona fide claim, a trespasser will be allowed the expenses of converting them 
into chattel, as well as the expenses of carrying them to the pit's mouth. 

Where, as in this case, damage was done after service of notice protesting against 
the removal and appropriation of the minerals by the defendant, who instead of paying 
any heed to the protest, carried on the work with full knowledge of the risk he was 
running and where there has not been any delay on the part of the plaintiff commen- 
cing the action, the milder rule of the law ought not to be applied ; no allowance ought 
to be made in taking he accounts for the cost of severance of the minerals, but allow- 
ance should be made for bringing the minerals to the pit's mouth, which is always 
allowed whether the milder or the severer rule be applied. . Prince Mahomed 





Buktyar Shah e. Rani Dhojamani ... - 22 

Misconduct of Arbitration, See Award, Validity of or BR 61 

Misjoinder, See Civil Procedure Code, Secs. 45, 46 ES MT 602 

Missing heir, share of, See Mahomedan Law, Succession - id 236 

Witakshara father, Suit against, See Specific Performance, Decree for 321 

Mohant, See Religious Endowment, profits of os ils ae 182 

Mortgage lien, See Civil Procedure Code, Sec. 282 ji i 596 
by specific legatee, Validity of, See Probate and Administra- 

tion Áct, Secs. 105, 8 - 138 

of profits of Endowment, See Religious Endowment, Profits of ... 182 

, substitution, See Mortgage decree, Execution jus m 499 

—, Validity of, See Civil Procedure Code; Sec. 282. ... 509 





Mortgage—Mortgage Deoree—Security, extinction re when 
kept alive.— Transfer. of. Property Act (IV of 1882), Sec. 85—Parties—Appeal— 
Redemption, partial, 

It is not open to a mortgagee to throw the burden of the entire debt upon a 
portion only of the mortgaged property and release the remainder on the ground that 
it is subject to prior charges. 

A first mortgagee, who purchases the mortgaged property from the mortgagor 


VoL. 11.1 | INDEX OF CASES. 665 


Mortgage—Mortgage deoree—(Conutd.) l 
may set up his prior, security as a shield against a subsequent incumbrancer. 
The same doctrine applies, even though the mortgagee may have sued upon his 


mortgage and obtained a decree. 


A decree obtained on a mortgage does not extinguish the security, though the 
security may be merged in the decree. Where, therefore, there is a subsisting prior 
incumbrance, and a puisne mortgagee advances money for the purpose of discharging 
it, his right to keep it alive; if it is for his benefit to do so, is not aftected by the 
fact that the prior incumbrance had, at the time, taken the form of a decree. 

A judgment recovered in any form of action is still but a security for the original 
cause of action until it be made productive in satisfaction to the judgment creditor. 

Sec. 85 of the Transfer of Property Act is strictly applicable to a mortgage 
suit in all its stages, whether in a Court of first instance or in a Court of appeal. 
Where, however, the plaintiffs, in the Court of first instance, deliberately abandoned 
their claim, against some of the defendants and released the shares of the mortgaged 
property held by them and then obtained a decree against the remaining defendants 
there was no duty cast by law upon these defendants to join as parties respondents 
to an appeal preferred by them against the plaintiff, such of the defendants as against 
whom the plaintiff had abandoned his claim. 

When a mortgagee has acquired, in whole or in part, the share of a mort- 


gagor, partial redemption may be allowed. Sarjiram Marwariv. Bar- 
| hamdeo Persad .. 202 


Mortgage decree, execution of —Attachment before execution by a decree-holder 
against the mortgagee-~Attaching creditor, how should execute it—Mortgagee, substituted 
in place of —Irregularity, not affecting the jurisdiction of the Court—Acqguiescence of 
the judgment debtor, if cures it—Omission to prefer objection, if creates the bar of 
res jilitata —Civl Pro:eluare Cod: (Act XIV. of r892 J, ss, r3, 219 and 273. 

A mortgage decree is not a decree for money within the meaning of s. 273 of the 
Code of Civil Procedure. The proper procedure for a decree-holder attaching a 
mortgage decree isto ask for a sale of it, and, if he succeeds in being the purchaser, 
to apply for execution as purchaser of the interest of the mortgagee decree-holder. 


Where a holder of a decree against a mortgagee attached the mortgage decree 
before its execution, got himself substituted in place of the mortgagee decree-holder, 
executed the mortgage-decree, and sold the property in execution, and the sale was 
confirmed, and where the judgment.debtor did not object to the substitution or to 
the execution of the decree by the substituted decree-holder, but allowed the execution 
to proceed, and pleaded payment to the substituted decree,-holder. 

‘Held; that although there was an irregularity in the procedure, it was, cured by 
the long acquiescence of ‘the judgment-debtor and the judgment-debtor is estopped 
by his own conduct from upsetting the whole procedure. 

That the judgment-debtor is also barred by the law of resju4dicata from putting 
forward his present plea, vis, that the substitution could not be made and that the 
decree could not be executed by the substituted decree-holder in the way he did it 
which he ought to have taken as a groundof his defence when notice under Sec. 248 was 
issued on him to shew cause why the decree should not be executed. 

That the substitution of the decree-holder was merely an irregularity 
and not an illegality which did not affect the jurisdiction of the Court. 


Jogendra Nath Bhattacharya e. Hiranyakumar Muhuri .. 499 


666 THE CALCUTTA LAW JOURNAL. [Vor. II. 


Mortgage—Rights ofa second mortgagee—Transfer of Property Act (IV of 1882) 
Secs. 74 and 86-—Civil Procedure Code (XIV of r882 n Sec. 244, applicability 
of —Separate suit—Plaint—General prayer— Further relief. 


A second mortgagee, who is party toa suit by a first mortgagee for fore-closure, 
and who satisfies the decree made therein and thus prevents fore-closure, acquires 
under Sec. 74 of the Transfer of Property Act, all the rights and powers of the first 
mortgagee. He is not entitled, however, to ask the Court to work out under Sec, 244 
of the Civil Procedure Code, his rights as owner of the first mortgage and as second 
mortgagee, as against other incumbrancers who were parties to the suit. As soon as 
the money due under the foreclosure decree has been paid it is discharged and satisfied, 
and there is nothing left to be done in the execution department. A separate suit 
would therefore, be necessary, to adjust the rights of the parties. 


Sec. 85 of the Transfer of Property Act contemplates a suit between one 

mortgagee and the mortgagor only and should be treated as a common form, 

not to be literally followed in every suit for foreclosure but to be adapted to 

the particular circumstances of each case. Gopi Narain Khanna v, 
Babu Bansidhar .. A 7 173 


Mortgages Snait—Mortgage decree obtained by puisne mortgayees—Parties to suit 
Sale of mortgage properties—Suit to establish priority and enforce subsequent 
mortgage—Intention to keep previous mortgage alive——Zurpeshgi deed and decree 
obtained thereon, previous, effect of—Limitation—Subsequent sale of properties 
previously sold—kuowledge of previous suit and proceeding—Service of summons— 
Lis pendens—Lien of puisne mortyagees-~Evidence. 


Decrees obtained by previous mortgagees are admissible as evidence against subse- 
quent mortgagees or their assignors who had executed the subsequent mortgages after 
the institution of the suits: by previous mortgagees unless they can show that the non- 
service of summonses detracts from their evidentiary value and binding character. 


When subsequent mortgagees are made parties, to a suit to enforce a mortgage, as 
puisne mortgagees who have the right to redeem, and they do not set up their title as 
prior mortgagees anda decree is obtained, and a suit is subsequently brought by the 
assignees of the puisne mortgagees who were so made parties, and the same title on the 
basis of the same deed is set up to establish priority, the omission to raise the title in 
the previous suit, will under Sec.:13, explanation II ‘of the Code of Civil Procedure 
be a bar to their now relying on their Bre mortgage, even if they could get the benefit 


of a prior mortgage. 

"A suit brought by the assignees of a ZurpeShgi, more than twelve years after the 
mortgagees ceased to enjoy the usufruct of the hypothecated properties, for realisation 
of the mortgage money covered by it, is barred by limitation. If, however, the pay- 
ment of the Zurpeshgi debt had the effect of subrogation, the plaintiffs aré bound by 
the same rules of law and equity as the original mortgagee and the suit, in so far as 
it is on the footing of the Zurpeshgi, would be barred. 

The question of the intention of the parties to a mortgage, whether it was in» 
tended to Keep the mortage alive is essentially a question of fact, and the presumption 
that a subsequent mortgagee intended to keep alive the prior mortgage which has been 
discharged with the money advanced by him and that he is entitled to use the prior 
mortgage as a shield against intermediate encumbrances is a rebuttable one and the 
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Mortzage Suit—(Contd.) 
Courts are to look, in each case, to its own facts and circumstances in coming toa 
conclusion. 

A plaintiff ought not to be allowed, after a long lapse of time, when other rights 
. have grown up without the slightest objection or action on their part to take 
ivan ge of a stale claim. Baijnath Singh v. Miahomad Ibrahim 








Hossein T 55 E or 574 
, lispendens in, See Mortgage, subrogation Pe as 288 
———-—, redemption See Usufructuary Mortgage, redemption US 75 





——., Resfudicata—Code of Civil Procedure (Act XIV of 1882), 

Secs. 13, 244 —Partial redemption—Vis major. 

H executed a usufructuary mortgage in favor of M ini8gr. In 1856, H com- 
menced a suit forredemption in which a judgment was passed directing H to pay 
Rs. 4,020 to M and then to recover possession. H deposited the amount in Govern. 
ment Treasury which was looted by mutineers and M never received the sum. Subse. 
quently H died leaving two sons A and B who became entitled to the equity of 
redemption. In 1869, B instituted a suit for possession which was dismissed. A 
upon attaining majority instituted the present suit for redemption and recovery of 
possession, His suit was decreed by the Subordinate Judge, but dismissed on appeal 
by the District Judge, whose decision was affirmed on second appeal by the Judicial 
Commissionner. A then appealed to His Majesty in Council. 

Held: that the suit was not barred either by Sec. 13 or by Sec. 244 C. P. C. 
The suit was not barred by res-judicata because the previous suit was by B who 
was not the guardian either natural or appointed, of A, nor did it purport to be on 
behalf of A. To support the plea of res-judicata, it must appear from an inspection 
of. the record, that the person whose interest is sought to be bound, was in some dei 
a party to the suit. 

The suit was also not barred by Sec. 244 C. P.C. the relief now sought could 
not have been obtained by execution of the previous redemption decree because 
there was no decree which the Court could execute. The rules made for the conduct 
of judicial business in ordinary course cannot be applied to exceptional circumstances, 
such as those occasioned by the mutiny and rebellion in Oudh. 

A mortgagor of an undivided share may redeem the entirety, if the mort- 
gagee does not object and may be compelled to do so, if required by the 
mortgagee. Chaudhri Ahmad Baksh v. Seth Raghubar Dayal... 43 
, Subrogation—Charge, keeping alive of —Equity of redemption, pur- 

chaser of—Purchaser, payment by, of one of two charges—Non-payment of the 

other, effect of —Lis pendens in mortgage suit, applicability of. 

_If a person purchases property which is subject to two mortgages, and retains 
a portion of the purchase money for payment to the mortgagees but pays the first 
of the two incumbrancers and not the second, he cannot treat the first mortgage 
as kept alive to be used as a shield against the second, nor can he claim to be sub. 
rogated to the position of the mortgagee whose debt he has satisfied. 








. The doctrine of subrogation does not apply when a person simply performs his 
own obligation or covenant and pays off a charge which he has undertaken oris bound 
to satisfy. 

The question whether a mortgage which has been paid off is to be considered 
as extinguished or as kept alive for the benefit of the person who makes the payment, 


668 THE CALCUTTA LAW JOURNAL. (VoL. H. 


Mortgage, Subrogation—(Con/d). 
is one of intention to be determined with reference to the surrounding circumstances 
as they exist at the time when the mortgage is discharged. 
In thé case of a mortgage suit, the lis continues after the decree nisi and 
the doctrine of Iis pendens is applicable to proceedings to realise the mortgage 


after the decree for sale, SurJaram Marwriv. Barhmdeo Persad .. 288 
Mortgage, usfructuary, See Transfer of Property. Act, Secs. 67,68 — ... 493 
Mortgagee, Rent due to See Usufructuary mortgage, redemption 3 73 
Mortgagor,Rent due by, See Usufructuary mortgage, redemption T 73 
Mother, bequest to, presumption, See Hindu Law, will ke e 50 


MIul-raiyatrights of,—Sonuthal Perganas—mhen transferrable, whole or portion— 

Mustagir, righis of. 

The rights of a mut-raiyat, who is a village headman or settlement-holder in the 
Sonthal Perganas, are in their entirety transferable, saleable and attachable. 

The privilege which a mut-raiyat possesses of transferring his tenure must be exer- 
cised in respect of the whole tenure at the same time; in other words, if he chooses 
' to trsnsfer his tenure, he must alienate the whole of his rights in the village including 
his right of managing the village and collecting the rent as also his right to the land 
in his possession. He cannot split up the tenure so asto part with a portion and re- 
tain the remainder, A sale of a portion of the tenure confers no title on the purchaser. 


The right of a mustagir is not absolutely restricted to the collection of rent from 
ordinary raiyats. 
The right of a mul-raiyat and of a mustagir explained. Darbri 














Panjiara v. Beni Hai «es 37 

Mustagir, rights of, See Mul-raiyat... sis 1 se 72 
Necessity, See Public Charity 35 5 s e 448 
New Cage, setting up of, See Appeal ... Dm Ces bs 194. 
New point, See Service Tenure i ace 9 403 
Non-Compliance with law, See Police PA Sec. 29 iub ie 365 
Non-payment of rent, See Bengal Tenancy Act, Sec. 66 ... ET 540 
Notice to annul, See eAnnulment of incumbrances... us 7 90 
, See Service Tenure... bye a is 2 403 

, to remove wall, See Bengal'Municipal Act, Sess. 202, 218 55 226 
~~, service of See Revenue Sale Law, Secs. 3 & 33 25 ee 325 
, See Public Demands Recovery Act, Sec. 10. s جوم ا‎ 
Notice to quit, See Bengal Tenancy Act; Secs, 22, 49, 85, 86 0 OF uw 570 
س‎ , sufficiency of, See Lease e 343 
Notice on spot, See Criminal Procedure Code, Sec. 145 s wis 241 
Obstruction, removal of, See Civil Procedure Code, Secs. 562, 578 det 496 
Occupancy, raiyat, Ejectment, See Bengal Tenancy Act, Secs. 25, 155... 369 
==, See Bengal Tenancy Act, Secs. 30, 50, 181 ... n 379 
Occupancy holding, transfer, See Bengal Tenancy Act, Secs. 25, 155 ... 369 
Onus, discharge of, See Mahomedan Law, Succession ac yo 256 
Onus of proof, See Maintenance grant ee re on 20 
—————_—_——., See Civil Procedure Code, Sec. 438 T sis 484 
Oral Evidence exclusion of, See Evidence Act, Secs. 92, 99... s 338 
Order, finality of, See Chaukidari Chakran Lands ... 0 "X 107 





; filing award. appeal against, See Private Award er sag 153 
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Order, in execution, See Appeal is je "T € 484 
—-—, without jurisdiction, See Appeal ... ous 384 
, defective and illegal, See Criminal Procedure Code, Bes 145()  .. 259 

, to produce deed, See Penal Code, Sec. 175 ... "T i 621 
Order of Execution, See Revenue Sale Law, Secs. 3,33 .. is 325 
Order for Refund, See Land Acquisition Act, Secs. 32, 54. ... i 595 
Order of remand, See Civil Procedure Code, Secs. 562, 578 .. : 496 


Oudh Estates Act (J of 1869), Sec, 22—Legatee, meaning of ~Talukdar, right to 
surrender—Re-grant—Appeal—New case. 
A legatee, who succeeded as such to a talukdar, before the passing of the Oudh 
Estates Act (I of 1869), is not a ‘legatee’ within the meaning of Sec, 22 of that Act. 
A talukdar, upon whom a taluk has been conferred by Government descendible to 
a single heir, but not restricted to a male heir under the rule of primogeniture, as also 
each successive heir of such talukdar becomes the absolute owner of the taluk with 
full power of alienation and is consequently competent to surrender the taluk to the 
Government and obtain a re-grant of the taluk descendible to heirs male according to 
the rule of primogeniture or upon any other new terms. Unless there is such surrender 
by the talukdar or "his heir, Government, after having granted the taluk, cannot make 
a fresh settlement. 
Áct XV of 1895 validates all. grants made by the Crown, even though their effect 
may be contrary to the tenor of any rule of. Hindu Law. 
History of the development of the policy of Government in connection with the 


Oudh taluks examined. Raj Indra Bahadur Singh, v. Rani Raghubans 














Kunwar "^ 194 

Ondh Laws Act, See Alluvion js ix bed bi 185 
Oudh Taluks, See Oudh Estates Act, Sec. 22 T S Ps 104 
Ouster of Jurisdiction, See Public Charity ا‎ ae 55 431 
Ownership of land, See Alluvion T 5-5 185 
Owner or lessee, liability of, See Bengal Municipal Act, Secs, 202, 218 .. 226 
Parties in mortgage! suit, See Mortgage iii i SN 202 
to a deed, See Evidence Act, Secs. 92, 99 ... iss EM 538 

to suit, See Mortgage suit — se Dis sis 574 

to suit, See Civil Procedure Code, Sec. 438 ... sis beg 484 
Parties to suit, See Civil Procedure Code, Secs. $62, 578 ... yei 496 
. —— ——, See Public Charity ... .« 431, 460 
Parol Evidence, admissibility of, See Evidence eh Secs. 92, 99 s 338 
Partialredemption, See Mortgage ag is s 202 
———— —— —-, See Mortgage redemption — ... sng sae 413 
Partition, See Mahomedan Law, Wak 2 pos ae 166 
, See Estates Partition Act, Secs. 9, 149... ve as 351 
Payment, of one of two charges, See Mortgage, a 7 T 288 
Penal Code, Sec. 147, See Rioting ... 516 


— 





(Act XLV of 1860), Sec. 172—Absconding in dos to avoid n served 
with a summons, notice or order—Running away to avoid arrest under a warrant, 
Section 172 of the Indian Penal Code has ne application in the case of a 

warrant which is not a ‘summons, notice or order’ and a conviction under 

that section for absconding in order to avoid being served with a warrant is 

bad in law, Majhi Mamud v. Emperor 57 dats vn 625 

Penal Code, Sec. 173, See Police Act, Sec. 17. ... = os 555 

104A 
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: Penal Code, (Act (XLV of 1860), Sec. 175—Order directing production of a deed— 
Sub-Registrar, power of, to order production—Party, if legally bound to produce 
it—Non-broduction, tf an offence. 

A person called upon by a Sub-Registrar to produce the original docu- 

ment which was registered in his office to enable him to compare it with the 

copy of the deed in the Registration Office Register, which, it was suspected, 

was tampered with, is not legally bound to produce it, and he cannot, on 

his failure to doso, be convicted under Sec. 175 of the Penal Code. 








Asmatulla Sirdar v. King Emperor... aa 621 
Penal Code , Sec. 182, See Sanction to prosecute in 619 
, Sec. 193, See Criminal Procedure Code Secs, 133; 37 s 149 . 


n Act XLV of 1860), Sec. 193—Fabricating false evidence— False state- 
ment made in the recital of title in a document—Statement not admissible in evid. 
ence against persons agatast whose interest such statement is made—Coinmitment, 
quashing of—Code of Criminal Procedure ( Act V of 1898), Sec. 215. 

A person does not commit the offence of fabricating false evidence punishable 
under Sec. 193, Indian Penal Code, by making a false statement in the recital of title 
to property ina document when such statement is not admissible in évidence against 
the person Or persons against whose interest such statement is made. 

Commitment was quashed in this case on the ground that the facts did 
not necessarily establish the offence charged. Emperor v. Chandra 

Kumar Missir ie 5 46 

——, Sec. 193, See False Evidence, giving .. 101 

(Act XLV of 1860), Sec. 21 NC. to Pee Pa VE EE 
mation to Police. 

The definition of the term complaint contained in Sec. 4 cl. (h) Cr. P. Code, is wide 
enough to include a petition presented to a Magistrate in the course of a Police enquiry 
impugning its propriety and praying that action may be takén against some persons 
who are alleged to have committed an offence. 

When a person institutes before the Police criminal proceedings which 
on enquiry are found to have no justification, if he makes a complaint to the 
Magistrate in respect of the same matter, he cannot be prosecuted for an 
offence under Sec. 211 I. P, C. unless he has had an opportunity of proving 
the truth of his complaint and his complaint has been disposed, by the 
Magistrate. Jogendra Lal Mukerjee v. Bahu Ballabh Hor E 228 


Penal Code, Secs. 415, 412 See Cheating ins d bu 524 
———  —, Secs. 499. 500 See Defamation aes A va 105 
Pension, title to, See Deed of trust, Construction .. 55 57 
Permission of Court, See Civil Procedure Code, Sus 43, 373 "t 480 
‘Person aggrieved,’ meaning of, See Copyright Act, Secs. 6, 14 d $11 
Plaint, amendment of, See Amendment of plaint ... ds 5 11 

—, return of for amendment, See Amendment of plaint  ... 11 





rejection of—Code of Civil Procedure (Act XIV of 1882), Sec. nep‏ سس 
insufficiently stamped Deficit paid a day after the time fixed, but within the period‏ 
of limitation, effect of.‏ 
Where a plaintiff supplied the deficit Court-fees one day after the time‏ 
allowed by the Court, but before the suit was barred by limitation, the suit‏ 
might be regardéd as having been filed on the day on which the deficit Court.‏ 
fee was paid, and as on that date the suit was in time, the Court ought to‏ 
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Plaint, rejection of— (Contd) 
have tried the case onthe merits and not rejected it under Sec. 54 C. P. C. 
Harakumar Pal Chowdhury v. Safatulla ... an 70 
Plaint, Frame of—General prayer—Further relief—¥F urisdiction of Court. 
When the plaint contains a statement of all the material circumstances 
but the prayer is inartificially framed, the Court should, if there is a prayer 
for further relief, give the plaintiff the appropriate relief, if he is otherwise 


entitled to it. Gopi Narain Khanna v. Babu Bansidhar .. 173 
Plaintiff, omission by, See Civil Procedure Code, Secs. 43, 373 n 460 
Pleadings, See Public Charity ni T T 7 460 


—  — —-, See Execution Sale iis ss re bea 584 
Police Bsg ulation Act, Sec. 17—Special Constables, appointment of, object of. 

The only legitimate object for appointing Special Constables under Sec. 17 of Act 
V of 1861, is to strengthen the ordinary Police force by the addition of suitable 
persons to their number, when the ordinary force find themselves too few to meet an 
emergency. In a case of dispute as to proprietory rights, it is an abuse of the law 
and an act of oppression to appoint the active men on one side as Special Constables 
in order to prevent their asserting their alleged rights, and so to give an advantage 
to the opposite party. 

A refusal to serve as a Special Constable, when ordered to do so, is no offience 
under Sec. 173 of the Indian Penal Code and proceedings taken under that section for 
such refusal are bad in law and should be quashed. 

The arrest of persons, appointed as Special Constables, bv the Police, 
their detention in Police custody till they execute a recognizance to appear 
before the Magistrate or the Police Inspector, and the taking of such recog- 
nizances from them are absolutely illegal. Gopinath Paryah v. Emparss 555 
(V of r861), Sec. 29, applicablity of—S pecial Constables, 

absence from parade, offence—Criminal Procedure Code, (Act X of 1882) Sec. 

263, strict compliance with—~Summary trial, non-compliance with law, effect of. 

The framers of Sec. 29 of Act V of 1851 could never have intended it to apply 
to a case, where the offence charged is absence from Special Constables’ parade on 
certain dates without permission. 

Sec. 29 of Act V of 1861 is an exceedingly stringent provision of the law which 
should not be put in force except in extreme cases, and where milder remedies have 
been tried and have failed; it ought not to be applied to cases like the above. : 

In the case of a summary trial, the provisions of Sec. 263 Cr. P. Code, must be 
fully and strictly complied with, and complied with in this sense, that the record must 
be sufficiently exact and sufficiently full to enable the Judge of the Revisional Court 
to say whether the law has been complied with or not the points to be recorded. 

The three things required under Sec. 263 Cr. P. Code to be recorded, namely, 
the offence charged, the offence, if any, proved, and the reasons for convicting, must 
be recorded, and recorded in such a way asto enable the Court of Revision to say, 
aye or no, from within the four corners of the record itself, whether the offence 
charged is an offence in point of law, and whether the offence proved is an offence 
in point of law, and whether the reasons for the conviction are good and sufficient 
reasons. ١ 

When,’ therefore the offence charged is one under Sec. 29 of Act V of 
1861, and the case is tried summarily, it is not sufficent to state that it 
consisted in absence from special constables ' parade on certain dates without 
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Police Regulation Act—(Conid.) 
permission and that the accused is guilty of wilful neglect of duty in absence 
from the parade, but it is necessary to state that the act consisted of 
a breach of duty lawfully imposed and to specify, how the duty was created 
and in what act or omission, the breach consisted. Khosh Mahomed v. 
The Empress .. 565 
—— —— (V af 1861 B. C.) Secs. 7, 29—S uspension anl confinement for unlimited 
term—Cumulative punishment, if legal-—Police officer. 
An order for suspension and confinement of a- Police officer for an 
unlimited period of time exceeding the limits laid down in clause (4) of 
Sec. 7 of Áct V of 1861, is it legal and is not such an order which a District 
Superientendent of Police can legally pass at all nor one which he can pass 
in the alternative under Sec. 7 of the Act; and no conviction under Sec. ag 
of the Act, for disobeying such an order, is maintainable. Ram Gopal 








Ghosh v. King rue p 616 
Police officer, See Police Act, Secs. 7, 29 : T 616 
Police Report, See Criminal Procedure Code, Sec, 145 i T. 271 
ممست‎ reference to, See Criminal Procedure Code, Sec. r41 (1) — ... 259 
Poligars, See Hindu Law, Impartible Estate i sé zs 231 
Polliams, See Hindu Law, Impartible Estate T i 231 
Possession, nature of, See Criminal Procedure Code Sec. 145 cia 147 
,سن‎ See Criminal Procedure Code, Sec. 145 .. n 271 

of mortgaged property, delivery of, See Transfer of Presents‏ , مس 
Act, Secs. 67, 68 $us 493‏ 


Possession, —7udicial determination RUM bd of—pPolice Regulation 
Act (Vof r861), Sec. 17,—Special Constables, appointment of, object of—Special 
Constables, refusal to serve as, offence—Indian Penal Code, Sec. 173—Magistraie 
and Collector of the District, duties anl responsibilities of—Title to immovable 
property, juticial dsterninition by Civil Court—Exscutivs acts, legality of— ° 
Transfer, grounds of. 

An order made by a Magistrate in a case of disputed possession, to maintain one 
side in possession, aad to restrain the other side, without any judicial determination 
of the fact of possession, is iliegal. 

As to the question of possession, the law contemplates not the opinions of Magis- 
trates on such questions, but their judicial decisions arrived on proper materials in 
regular proceedings. 

The action of a Collector in alterinz the register kept under the Land Registra- 
tion Act for the mutation of names, by striking out the name of the registered owner 
and substituting that of another without a proper proceeding or enquiry and without 
notice to the party whose name is struck out, condemned. 

The Magistrate and Collector of the Dtstrict, being for most purposes the principal 
representive and administrator of the law in the eyes of the people of the District, 
a position of gráat power and great responsibility, it is of supreme importance that his 
acts should be examples of equal justice, rigid impartiality and obedience to the law. 

Questions relating to title to immovable property are for judicial tribunals to 
decide, and it is a great wrong if any officer by the use of his executive authority 
seeks to supersede those tribunals, usurp their functions, and it is certainly! his duty, 
in any steps be deems it rrecessary to take, to keep within the limits of the law. 
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Possession,—{Corstd.) 

Disputes as to title to immovable property can be dealt with only by the Civil Court. 

Where, as in the present case, a Magistrate has repeatedly endeavoured to dispose 
by unauthorised executive action of matters which the law reserves for judicial deter- 
mination, and he has been betrayed into many illegal and irregular acts, and some of 
a highly oppressive character, he disqualifies himself for the discharge of any judicial 
function great and small, in any matter connected therewith, and the case should be 
transferred from his file or from the file of any Magistrate of his selection. Gopinath 





Paryah v. VN 2 5 555 

Practice See Service Tenure ys - se 403 
Prejudice, See Rioting — ... — s ۳ 516 
Fresumption as to grant, See Msiuieqares Grant a - ao 
————, See Hindu Law, Will Jii zd 2e; 50 
-——— of fact, See Chaukidari Chakran Lands ee - 167 
nn of legitimacy, See Mahomedan Law, Diyorce TE T 218 
سمت‎ ——— of death, See Mahomedan Law, Succession sit bes 236 
مسمس‎ See Bengal Tenancy Act, Secs, 30, 50, 181 a i 379 
nne, See Evidence Act, Sec. 20 m 592 
Previous Law, reference to, See Limitation Sei Sch. HI, Art. 134 ssi 546 
Previous suit, See Civil Procedure Code, Secs. 43, 373 is dia 480 
Previous Mortage, keeping alive, See Mortgage suit n? 574 


Previous acquittal, effect of, See Criminal Procedure Code, Sec. 403 a 622 
Prevention of Cruelty to Animals Act (XI of 1890), Sec. 3 clause (a), ()— 

Starving a calf to death—Ill-treatment, if includes starvation. 

The mere starving a calf to death is not an offence within the meaning of Sec, 3 
clause (c) of the Prevention of Cruelty to Animals Act (XI of 18g0) which applies 
only where a person offers, exposes or has in his possession for sale any live animal. 

Starvation, however, is, in view of the collocation of words in the said section one 


kind of ill treatment, and the words “ otherwise ill treats any animal " in Sec. 3 clause 


(a) include starvation of an animal. Jaluka Goala v. Emperor 25 624 
Primogeniture See Hindu Law, Impartible Estate 231 
Printing Presses and Newspapers Act, Sec. 18, See Copyright Act, 

Secs. 6, 14... sh 511 
Priority of Mortgage, See Mortgage Suit sis sio 574 
Private award, decree on, if appealable, See Award, Validity di iis 61 





M 





, Code of Civil Procedure (Act XIV of 1882) Secs. 522, 525, 526.—Ar- 
bitration award, private—Order refusing to file, if decree and appealable—Award 
decree made in terms of, by Appellate Court, if appealable—Appeal—Final, when 
decree made upon private award by first Court. 

An order under Sec. 526 of the Code of Civil Procedure refusing to file an award 
made without the intervention of the Court is a decree and consequently appealable. 
When a Court of first instance to which an application has been made under Sec. 

525 C. P. C. refuses to file the award, and such order is reversed on appeal and a decree 

made in accordance with the award, the decree is appealable. 

The finality which attaches to a decree made in accordance with an 

award as provided by Sec. 522 C. P. C. refers only to a case in which such 

decree is made by the Court of first instance, and does not apply to a case in 

which such decree is made for the first time by the Appellate Court ín rever- 

sal of the.order of the first Court. Abdul Taher v. Azmut Bibi T 80 


674 THE CALCUTTA LAW JOURNAL [Vor. Ji. 


Private Award—Code of Civil Procedure (Act XIV of 1882), Secs. 522, 425, 526— 

Arbitration award, private—Decree— Appeal. 

When a Court has ordered a private Arbitration award to be filed under Sec. 529 
C. P. C. and has drawn up a decree in accordance with the award, no appeal lies 
against such decree except in so far a3 the decree may be in excess of or not in accor- 
dance with the award. 

Quaere : Whether this rule is not limited to cases of misconduct and has any appli- 
cation when the cause shown against the filing of the award has denied the submission 
to arbitation or the genuineness of the award. , 

Sec. 526 should be read with Sec. 522, the provisions of which are, by implication 
made applicable to cases under the former section ; the Court must proceed to give 
judgment according to the award and upon the judgment so given, a decree shall follow 
from which decree, no appeal lies, except in so far asthe decree is in excess of or 
not in accordance with the award. 

~The decision of the Full Bench in Mahomed Wahiduddin v. Hakiman (2), in so far 
as it affirmed the decision in Kali Prosanna Ghosh v. Rajani Kant Chatterjee (3), has 
been over-ruled by the Privy Council in the case of Ghulam Filani v. Muhammad 
Hussen (4). 

Semble : An order of refusal by a Court of first instance to file an award under 
Sec. 526 C, P. C. is a decree against which an appeal lies. 

The bar as to appeal provided by Sec. 522 C. P. C. is applicable only when 
a decree has been made in accordance with.the award by the Court of first 
instance and not when a similar decree has been made by a Court of Appeal in 
reversal of the order of the first Court seting aside the award. Chintamoni 


Aditya v. Haladhar Maiti iis 153 

Privilege, See Defamation ... s Es i ae 105 
, See Slander eu ie x 396 

Privy Council Practice, See Hindu Law. Impartible Estate ... 231 


Probate and Administration Act (V of 1881), Sees. 105, cou in will 
for payment of debis —specific legacy, mertgage by holder of—Decree against heirs 
for debts of the testator —Charge on property given in legacy. 

A decree in favour of a creditor to the estate of a deceased testator is a mere 
money decree, and has not the effect of creating a charge upon the property ; a direc- 
tion in the will for the payment of the testator's debts is only a general direction to 
pay up all his debts out of the estate, and does not create any charge thereupon. 

A purchaser in execution of such a decree cannot claim a valid charge upon the 
property as against a mortgagee from the specific legatee. 

A mortgage created by a specific legatee before the debts of the deceased 
testator are paid off, is not altogether invalid in law. Ambika Charan 














Dutta v. Mukta Kishori 5 138 

Proceedings,Finality of, See Village Chaukidar's Act, Secs, 58, 60, 61 ... 306 
— —  — —, Finality of, See Village Chaukidar's Act, Secs. 60, 61 S 302 
Procedure, See Advocate ... m s 5 421 
س‎ , See Civil Procedure Code, Secs, 49; 45 i Wee 5 602 
, See Evidence Act, Sec. go ... vs ss du 502 
Professional advica, See Advocate ... E ren m 421 
—— misconduct, See Advocate n so 421 
Profits of land, wakf of, See Mahomedan Law, wake os iis 166 


Proof of divorce, See Mahomedan Law, Divorce ... ay nee 28 
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‘Property Conveyed or bequeathed in trust,’ TEE of, See Limi- 

tation Act, Sch. II, Art,.134 is vss : € 546 
Prosecution, duty of See False evidence, giving... IOI 
Publio Charity—Civil Procedure Code (Act XIV of 1832) Sec. 539, Interesi— 

Trustee—Breach of trust—Purchaser—Limitation Act ( XV of 1877), Sch II, Arts. 

134, 144—Shebait, powers of—Decree under Sec. 539 C. P. C., scope of. 

In a suit under Sec. 539 C. P. C., where one of the plaintiffs was the shebait of 
a public religious and charitable trust, it was competent to the Court to grant to the 
plaintiffs for the benefit of the cestui que trust, a decree for the cancellation of unautho- 
rised and invalid leases of the trust property executed by the shebait and his prede- 
cessor and for recovery of possession by the existing sAeba:?. l 

Persons who are ex-officio concerned in the performance of the worship of a public 
idol and are entitled to maintenance from the temple funds, have an interest in the 
trust within the meaning of Sec. 539, C. P. C. and are competent to maintain an 
action under that section. - 

Where X and Y instituted under Sec. 539, with the consent of the Advocate 
General, a suit for setting aside certain improper alienation debutter property and 
for other relief.making A, the then shebait, a party defendant, and subsequently, A was 
transferred to the category of plaintiff under Sec. 32 C. P. C. the suit was maintain- 
able at the instance of A without any fresh sanction of the Advocate-General. It was 
not necessary for Æ to verify the plaint. 

When a person has taken trust property from a trustee with full knowledge that 
itis property which the alienor was not competent to deal with, neither the trustee 
nor his successor is estopped from recovering the trust property for the benefit of the 
cestui que trust, 

Where, however, there was an alleged trust which the trustees themselves were 
competent to terminate and the trustees, after having alienated the property sought 
to recoyer it for their own benefit, they would be barred by the doctrine of estoppel. 

A shebait has no more power to deal with dedutéer property than has the 
manager- of an infant's estate and prima facie any permanent alienation 
made by him is bad in law and a breach of trust; but where necessity is 
established, a shebai? can make such disposition or alienation as a prudent 
manager may for the benefit of the estate. Bam Churn Tewari v. 
Protap Chandra Dutt Jha 5 448 
Publio Charity,—Civil Procedure Code (Act XIV of 1382, Sec. mm chari- 
table and religious trust—Removal of trustee—Removal, grounds of—Manager 
of temple, possession of-~Furisdiction, if trust disputed—Pleadings. 

It is not essential to the maintainability of a suit under Sec. 539 C. P. C. that 
the existence of the public charitable or religious trust alleged by the plaintiffs 
should be admitted by the defendant. 

In a suit under Sec. 533 C. P. C. the Court has jurisdiction to make a decree 
for the removal of the trustee. 

The cases upon Sir Samuel Romilly’s Act, 1812, are not always applicable in 
cases of construction of Sec, 539, C. P. C. 

Persons who are officiating priests of a temple, carry on the worship in the 
absence ofthe high priest and receive maintenance from the income of the shrine, 
as also persons who act as pandas or guides and priests of the pilgrims have an interest 
in the trust within the meaning of Sec. 539 C. P. C. and are competent to maintain 
an action under that section. 
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Publio Charity,—(Contd.) 

Sec. 539 C. P. C. is applicable when it is sought to remove the trustee from a 
religious office, if as the holder of such office, he is called upon to exercise business 
functions either as trustee or as manager of temple funds and ORS and thus 
necessarily possesses civil rights and consequent liabilities, 

In the case of. public temples, the ideal owner of the properties dedicated is the 
thakur and the shsbait or the high priest is merely the natural custodian of the 
properties, having no beneficial interest therein, and thus occupying the fiduciary 
position of a mere manager, subject strictly to the liabilities of a trustee, 

Although no proof can be admitted of any matter during the trial of a suit 
which is not noticed in the pleadings, yet where a trustee is sought to be removed 
under Sec, 539. C. P. C. by reason of his fraudulent conduct and improper behaviour, 
in illustration of which certain specific facts are alleged in the plaint, the plaintiffs are 
not precluded from producing evidence of other instances of misconduct and 
misbehaviour. 

Under Sec. 539 C. P. C. the Court will not dismiss a trustee although he 
may have transgressed the strict line 08 his duty, provided there has been no 
wilful default but merely a misunderstanding ; the Court will, however, 
remove him if he his misconducted himself by dealing with the trust property 
for his own personal benefit or set up an adverse title to it, Shailajananda 

Dut Jha v.Umeshanunda Dut Jha ` 5 460 
Publio Charity-—Code of Civil Procedure (Act XIV of 1882), Sec. 539—Public 
charity—3 urisdiction—Stranger, eviction of—Interest in trust, what constitutes— 

Sir Samuel Romilly's Act (Statute 52, Geo. III C. 18r), scope of—Reg. Il of 

1879, furisdsction of Revenue authorities under—Kesumption Proceedings, scope 

o*—Kanungoe—Inam., 

It is not necessary, in order to make Sec. 539 C. P. C, applicable, that the ex- 
istence of the trust for public charítable or religious purposes alleged by the plaintiff 
should be admitted by the defendant. Ifthe trust is disputed, the question must be 
decided by the Court upon the evidence, the evidence however, must be strong and 
clear that the lands have been inalienably and in perpetuity dedicated by the founder 
for a public charitable or religious purpose. 

When the jurisdiction of a Court to take cognizance ofa suit instituted before it 
is disputed the Court must adjudicate upon the question; mere denial of jurisdiction 
does not oust it. 

Ina suit under Sec. 539 C. P. C., a decree for ejectment cannot be made in favor 
of the plaintiff against a stranger to the trust who sets up a title hostile thereto. 

A suit, the sole object of which is to eject a trespasser or to recover possession of 
trust property from the hands of a person who has acquired it on the basis of an 
improper alienation by a trustee, does not fall within the scope of Sec. 539 C. P. C. 

Per Mookerjee F.—The language, scope and object of Sir Samuel Romilly's Act 
are materially different from those of Sec. 539 C. P. C., and decisions upon the former 
Act cannot be safely relied upon in interpreting the latter. 

Persons claiming a title purely adverse to a trust are not proper parties to ‘a 
suit for the execution of the trust. 

As the possession of an intesest in the trust is an essential condition procedent 
to the maintenance ofa suit under Sec, 539, C. P. C., the plaint ought to contain a 
specific statement of the grounds upon which such interest is claimed. 

A plaintiff, merely as the heir of the trustee against whom misconduct is alleged, 


Vor. II.] INDEX OF CASES. 077 


Public Charity,—(Con:d.) 


bas not such an interest in the trust as would entitle him to maintain an action under 
Sec. 539 C. P. C. The interest referred مع‎ in the section must be an existing one and 
. not a mere contingency like the possibility of a succession, 

If the trust to be administered is one for the feeding of wayfarers and the poor, 
it does not necessarily follow that every member of the public has an interest in the 
trust. 

Reg. II of 1819 conferred upon Revenue authorities jurisdiction to 
determine whether lands ought to be exempted from assessment of Revenue 
on the ground that they constitute a valid rent-free grant; the question 
whether they had been absolutely dedicated for a public charitable purpose, 
is wholly foreign to such an enquiry. Budh Singh Dudhuria v. Nirad- 

baran Roy ees 4 42 
Public Demands Recovery Act, Sec. 8, See. Revenue Sale Law, Secs, 
3, &., 33 wi ; je iss 325 
, (4 of 1897 B. C) Sec. 10— Notice, non-service 
of, effect of —Decree—Civil Procedure Code ( Act. XIV of 19882) Sec. 244, appli- 
` cability of. 

A certificate under the public Demands Recovery Act cannot have the force of 
a decree unless notice under Sec. to of the Act has been duly served. 

Sec. 244 C. P. C., assuming it to be applicable to the case of a sale in 
execution of a certificate, has no application to such a case and a civil suit 
is not barred, but quaere, whether Sec, 244 C. P, C. is at all applicable to 
sales under the Public Demands Recovery Act: Srinath Hore v. Bishan 





Chandra Das at 504 
——, Sec. 21 (2), See Contract Act, Secs. 

69, 70 Pus i hes igs 311 
Publio document, See|Deposition dés witness i T seh 218 
Public navigable river, See Fishery rights —— ... P os 569 
‘Purchaser’, meaning of, See Limitation Act, Sch, II, Arts. 134, 144 .. 448 
‘Parchaser for valuable consideration’, E of, See Limitation 

Act, Sch. H, Art. 134 "n a idi 546 
Purchaser in execution sale, See Civil Bout Sec. 282 ... 599 

of undivided share, right of, See PENES Tenancy Act, Sec. 3,‏ سب 
cl. (9) — TT T 10‏ 
Puisne Mortgages, decree by, See Mrs suit . T sus 574‏ 
lien of, See Mortgage suit uae us PN 574‏ , — 
Puisne Mortgage, right of, See Mortgage vs vis T 202‏ 
Putni, Succession to, See Bengal Tenancy Act, Secs, 15, 16 ... e" 377‏ 
Putni Sale,iSee Putnidar dispossession .. eu 87‏ 


Putnidar, Dispossession—Putni sale— Purchaser —Right t to E DE Act 
(XV of 1877 J, Secs. 7, 9, Sch. H. Arts, 142, 144—Successive disability. 

` A son adopted by a Hindu widow does not derive his right to sue from or through 
his adoptive mother. When, therefore, a Hindu widow purchased property at a putni 
sale and became entitled to evict a trespasser who had dispossessed the putnidar and 
to sue in ejectment within 12 years from the date of sale under Art 144, Sch. 11 of the 
Limitation Act, and subsequently took a son in adoption, the adopted son was entitled 
to sue within 12 years from the date of adoption, or if an infant, within 3 years of the 


cessation of minority. 
X1 À 
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Putnidar, Dispossession,—(Con:d.) 

Sec. 9 of the Limitation Act has no application where the plaintiff who institutes 
the suit does not derive his right to sue from or through the person who was 
dispossessed. 

Semble:— Where there are several reversioners entitled successively 
under the Hindu , Law to an estate held by a Hindu widow, no one such rever- 
sioner can rightly be held to claim through or derive his title from another, 
buthe derives his title from the last full owner, and, therefore, although 
the right of the nearest reversioner for the time being to contest an aliena- 
tion or an adoption by the widow may have become barred by limitation, 
this will not bar the similar rights of the subsequent reversioner. Harek 


Chand Babu v. Maharaja Dhiraj Bijoy m Mahatab .. 87 
Quashing of commitment, See Renal Code, Sec. ze — 746 
Questoin of fact, See Rioting us T oe we 066 
Raiyati Tenancy, incident of, See Forfeiture n 5 5 389 
Receiver, possession of, See Civil Procedure Code, Secs. 45, 46 "EM 60a 
Redemption of mortgage, See Usufructuary Mortgage 5 73 

: of Mortgage, See Mortgage, redemption 55 is 413 

-~ partial, when allowed, See Mortgage, redemption m 202 
Reference to High Court, See Criminal Procedure Code, Sec. 307 Tm | 48 
Reference to Police report, See Criminal Proceduré Code, Sec. 145 (1) ... 259 
Refusal to file award, See Private Award — .. n i 153 
~n to perform service, See Service Tenure mi o" aa 403 
Reg. IX of 1819 See Public charity ... — un ae 5 431 
Reg. XI of 1825, See Alluvion saa sa -— T 185 
Registration of lease See Lease jai "E eaten. seh 343 
Regrant of taluk, See Oudh Estates Act, Sec. a2 ... TS 104 
Regalation III of 1793, Sec. 14, See A doption, suit to set cud wk nc 6 
Regulation VII of 1822, See Village Chaukidar's Act Secs. 60, 61 ... ^ 302 
a Sec. a1, See Village Chaukidar's Act, Secs. 58, CO 6i 306 
Rejection of plaint, See Plaint, rejection of Usi ET m 70 
Religious Endowment, See Mahomedan Law, Wakf ^. 7 ! e" 179 














, Profits of—Mohunt, mortgage in favor of Successor of 
mohunt— Right of suit. 1 
G, the mohunt of an order of Bairagis, dedicated on the 13th February, 188g, 
certain properties for the worship of a thakur and constituted himself as trustee for 
life and B, his disciple as trustee after his death. In January, 1890, G advanced by 
way of loan, monies out of the profits of the dedicated properties and took as security 
mortgages upon certain villages. G died in Octaber, 1892 and was succeeded by B. 
 Held— hat B had succeeded to © as mortgagee and was entitled to 
enforce the securities for the benefit of the endowment. Mohunt Bisham- 


bhar Das v. Thakur DAETA Singh .. ste 182 
Remainderman, right of, See Mines ... i ied 20 
Remand of case, See Service Tenure... " 26 T | 403 
Remedies, alternative, See Decree, Validity of — ... 7 E ' 508 
Remote damage, See Cheating a T 5 "aaa 524 
Removal of trustee, grounds, See Public Charity .. dá ET 405 
Removal of wall, See Bengal Municipal Act, Secs. 202,218... .. ' — d26 


Rent for successive years, See Civil Procedure Code, Sec. 43 ... a L E 490 
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Report by Subordinate Officer, See Village Chaukidar’s Act, SEES: 60, 61. e. 0 302 
Repudiation of wife, See Mahomedan Law, Divorce - T iss 218 
of title, See Forfeiture ... € I 3 389 

Res Judicata, See Hindu Law, Reversioners vai E Ede s 144 
, See Mortgage, Ane د‎ is 5 ids 413 

, See Decree, Validity of .. is ai T . 508 

~~, See Mortgage decree, execution ... a. |” ` ` 469 


, Civil Procedure Code, S. 13—Matter did and substantially în 
issue being the same, though the subject matters are diferent. 

. For the application of the principle of resjudicata, it is not necessary 
to shew that the subject matter of the former suit was the same as that of 
the subsequent suit in which it is sought to be applied, but that the question, 
the trial of which is sought to be barred in the subsequent suit, was directly 
and.substantially in issue in the former suit, subject to the specified .qualifi- 











cations. Sitanath Midda v. Basudeb Midda s d g . 540 
Resumption, See Maintenance Grant .. iS 2 Se. TUB 

and transfer See Chankidari Chakran Lunds "E 107 
————— of Ghatwali lands, See Bengal Tenancy Act, Secs. 30, 50, Bi. - 399 
Revenue Authorities, Jurisdiction of, See.Public RM is S 431 
Revenue ffale, See Sale, setting aside 5 00ت‎ 506 


‘Revenue Sale Law (Act XI of 1859) Secs. 3, 6, 7, 18, 25, 28, eee Demands 
Recovery Act. {VII of 1868 B. C.) Sec.8—Order of exemption, conditional, in- 
operqtive—Appeal to Commissioner, grounds not specified in—Sunset law—Tay- 
ment after. default, 0 service of— Material ا‎ M ER 
tial injury. 

Án order of exemption made by a Colleetor under Sec. 18 ot Act XI af 1859 to 
-be operative, must be absolute and unconditional. It is not open. to ithe Civil Const 
to question the grounds upon which such conditional order. was made, and to give 
effect to it, as if it had been unconditional, because in the opinion of the Civil’ Court, 
the order ought to have been one for absolute exemption. di 

A general ground taken: in an appeal to the Commissioner that a revenue sale has 
been made contrary to the provisions of the Act, does not entitle the applicant to seek 
to annul the -sale by a suit under Sec. 33, on the allegation of irregularities, other 
than those urged before the Commissioner for impugning the sale. 

When an arrear of revenue has not been paid within the latest date fixed' for 
payment, no payment or tender of payment made after sunset of such date can bar 
or interfere with the sale, either at the time of sale or after its conclusion. » 

The grant of a certificate to the purchaser under Sec. 28 of Act XI of 1859 is 
conclusive evidence that the notice required by Sec. 7. to be served in the mehal has 
been duly issued and served. 

The notice required by, Sec. 7 to be sérved in the mehal is intended to be. 

a notice to the raiyats not to pay their rent to the defaulting zemindar, be- 

cause the title cf the auction purchaser relates back to the date of default ; 

the omission to issue such notice cannot therefore be connected with any ; 

substantial injury resulting from the sale. Mahomed Aga v. Jadu 


Nandan Jha r . wee f 5 325 
Reversioner, rights of, See Mines ... er cH ^ 20 
Reversioners Suit by, See Adoption, suit to set adde E Em 5o 


Review, See Decree, Validity of s M b n 816 
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Review, See Village Chaukidar's Act, Secs. 58, 61, 76 d 306 
Revision, See Appeal nee 5 0 "T 384 
Revisional Jurisdiction, See Rioting 5 B - 516 
Revival of proceedings, See Land Acquisition Ad 0 is 359 
Right to Sue, Putnidar, dispossession bu ios -87 
Right of suit, See. Religious Endowment, Profits ot is iis .182 

, See Slander ... an sts sd fe 396 
——— ——— — , See Public Charity s "e" "S 431, 448, 460 
Right of private defence, See Rioting is a s 516 
Rightful possession, Protection of, See Rioting i 56 
Rightful Owner, dispossession by, See Limitation Act, Sch. 11, A 142... ` I 


Rioting—Penal Code (Act XLV of 1860) Sec. r47— Common MON lates defec- 
tive—Precautions, if may be taken by party in possessioni — Aggression —Prejudice— 
Code of Criminal Procedure (Act V of 1868) Sec. 537— Failire of justicc—Right 
of private defence. . , 

Per Rampini 3.—When a person does something improper and illegal and en- 
roaches stealthily on the lands of other scmetime before the day of occurrence, 
those other persons have no right to come with a large body of armed men and to 
attack the. person encroaching and his companions and to beat one or more of them 
and they have no right of private defence. 

- When persons endeavour to take possession of some npe. by means of 
- criminal force or to enforce a right or supposed right on it, and are prosecuted and 
- know that they are tried for the riot they committed for the purpose of taking forcible 
. possession of the property, they cannot be said to have been prejudiced in any way 
and sec, 537 of the Code of Criminal Procedure is applicable. . 
¢ Per Woodrofe and Mookerjee FF.—It is essential to sustain a conviction under 
‘Sec. 147 of the Penal Code that the persons forming the unlawful assembly should 
be animated by a common object ; and in the absence of such a finding the conviction 
is not sustainable and ought, on that ground alone, to be set aside. 

Where the findings of a Court negative the common object which is not very 
precisely set out in the charge, and the charge is itself defective, and does not specify 
the property, the taking possession of which is suppcsed to be the ccmmon object 
of the unlawful assembly, the accused are thereby prejudiced and Sec. 537 of the 
Code of Criminal prccedure should not te taken’ recourse to, particularly when the 
specification of the property wculd alter the whole ccmplexion of the case. 


' If at the time of the occurrence the accused were in possession, their commcn 
object could not have been to take possession by criminal force, and when the common 
object fails and substantive charge is disbelieved, the accused should be acquitted, 
It is not proper for an Appellate Court, which disbelieves the alleged common object 
of an unlawful assembly, to find cut a different common object regarding which the 
accused were never called upon to plead nor tried, and affirm the conviction. 

Per Mookerjee ¥—Although the High Court will not, as a rule, in the exercise 
of its revisional jurisdiction, go into the evidence and examine the validity of the 


conclusions of the Court below, it may, in exceptional cases, enter into matters of fact 
if it thinks fit, 


lf persons are rightful in possession of land and find it necessary 
to protect themselves from aggression, they are justified in taking precau- 


Vou. 11.] | INDEX OF CASES. 681 


Rioting—(Contd). 
tio1s and using such force as is necessary to prevent the~ aggression. 

Paras Nath Sircar v. Emperor is 516 
River, tidal or non-tidal, See Alluvion ... e: 7 " 185 
Sale of Mortgaged properties, See Mortgage suit is a 2 574 


Salo, Sitting aside—452lication to sel aside sale—Salease interest of the judg- 
ment-debtor —Civil Procedure Code (Act XIV of £882) Sec. 313—Limitation Act 
(XV of 1877) Sch. II, Art. 172. 

Although default has been made inthe payment of revenue, ownership of the 
property continues in the defaulter uatil a revenue sale takes place. Purchaser of 
an e3tate in execution of a decree, after default has been made In paying revenue 
for it, cinnot, in the event of a subsequent revenue sale, seek to set aside the sale 
uider which he had made the purchase, on the ground that the judgment-debtor had 
no salzable interest in the property at the date of sale. 

As the application to set aside the sale had bean made more than sixty 
days after the date of sale, it was barred under, the Limitation Act, Sch. IT, 

Art 173. Hari Charan Bose v. Haridas Roy - iss 506 

Sanction, to Prosecute, See Penal Code, Sec. 211 ... m 228 

Sauction to prosecut3s—Particulars necessary, omission to e nOA for 

o Fons mf comb! ii id of —[ssus of o veri iis— 29 nbl, cognisance of —Exami- 
nation of complainant, if necessary — f ulicial proce» ling, cognisance in the course of — 

Cod» of Criminal Procedure (Act V cf 1893) Secs. 195, 476. 

A Magistrate cannot grant sanction -or take cognizance of a matter which did 
not come within his cognizance in the course of a judicial proceeding and section 476 
of the Criminal Procedure Code is not applicable to such a case. 

A sanction under’ Sec. 195 of the Code of Criminal Procedure which omits to 
specify the particulars required by.sub-section (4) of Sec. 195 of the Criminal Broce: 
‘dure Code is bad in law. 

It is not competent to a Magistrate to sanction the prosecution of a person for 
having used dishonestly documents in regard to which the application for sanction 
is silent and does not complain. 

A Magistrate has no power, upon an application for sanction, at once 
to grant sanction and issue warrants against the accused, even without 
‘examining the compainant on oath. Saroda Charan Haldar v. 

The King Emperor  ... 612 

Sanotion to prosecute—Criminal Procedure (ode (Act V of E E 105, 476— 

Complaint to a District Registrar—Enquiry held departmentally—Fudicial 
proceeding—Penal Code (Act XLV of 1860) See. r82—Complaint. 

Where a person made a complaint to a District Registrar against the conduct of a 
subordinate officer, a Sub-Registrar, alleging that the latter had delayed to register 
a document presented by him, and the District Registrar after holding a departmental 
enquiry was satisfied as to the falsity of the complaint and made an order sanctioning 
his prosecution for an offence under Sec. 182 of the Penal Code. 

Held : The order for prosecution was not one under Sec. 476 of the Criminal 
Procedure Code nor as ít a sanction under Sec, 195; t was wholly without juris- 
diction and should be set aside. 

The enquiry held by the District Registrar being a departmental one not a judicial 
proceeding, Sec. 476 of the Criminal Procedure Code can have on application. 

The prosecution of a person under a sanction not properly given and in 
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Sanction to proasoute—(Cond.) 
a case where there was. no application for sanction is illegal and cannot be 


maintained. Mulfat Ali Shokh v. King Emperor en en 619 








Schools of Law, Mahomedan, See Mahomedan Law, Wakf ... an 166 
Second appeal, See Civil Procedure Code, Secs, 45, 56 ds bs 602 
mortgage, rights of, See Mortgage 5 pes is -173 
Security, extinction of, See Mortgage ... - oe M 202 
Separate suit, See Mortgage -— m ae D 173 
— Tenancy, See Landlord and Tenant — ... - sa: 534 

— ——-charzes, necessity of, See Joinder of charges i 5 6:8 
Service of notica, See Bengal Municipal Act, Secs 202, 218 ... ET 226 
, Refusal to perform, See Service Tenure... os 59 403 

of sammons, See Mortgage Suit bis uS se ' 874 


of warrant, See Penal Code, Sec. 172 ‘ei ake A 625 
Service tenure—Lyectment—Notice—-Service, refusal to perform—Bengal Tenancy 

Act (VIII of 1885) Secs. 155, 181—Parctice—Remand—New point. 

The tenant of a service tenure, who refuses to perform his services, is liable to be 
ejected even without a notice to quit. 

It is an incident of a service tenure that the holder thereof is liable to ejectment 
upon refusal to perform service; as this incident would be materially affected,’ and 
practically destroyed, if the provisions of Sec. 155 of the Bengal Tenancy Act relating 
to relief against forfeiture were made applicable, service tenures must be held to be- 
excepted from the operation of Sec. 155 by virtue of Sec. 181 of the Act. 

When a case has been remanded by an Appellate Court, in an appeal 
against the decision given after the remand, fresh points which might and 
ought to have been urged before the remand, cannot be allowed to be 











taken. Ansar Ali Jamadar v. C. E. Grey 5 203 

Set off. from what date available, See Usufructuary Mortgage, redemption ... 73 
Setting up, New case, See Appeal "m em TA 57 194 
Shebait, powers of, See Public Charity ... sa 2 ... 448,460 
———, succession of, See Bengal Tenancy Act, Secs. 15, 16. ... iis 337 
——- , successor of See Limitation Act, Sch. II, Art, 134. ... -— 516 
——, alienation by, See Limitation Act, Sch. II, Art. 134. ... ee 546 
Share of rent, agreement to pay separately, See Landlord and tenant ... 534 
Sister's son, adoption of, See Adoption, Suit to set aside 5 16 


Slander—Right of suit —Witness—Privilege. 

The only person who can sue for slander is the person with reference to whom the 
slander has been uttered. But a slander upon A may involve directly or indirectly 
aslander upon B and thus give the latter also a cause of action. A brother cannot 
sue for a slander of his sister unless the slander upon the sister necessarily involves a 
slander upon the brother as well. 

Per Harington 9.—Although what a witness says in the course of his 
examination is privileged, even if irrelevant, a witness is not entitled to 
claim privilege, for 4 slanderous statement wantonly made, which is neither 
an answer to the qustion addressed to him in examination or cross-examina- 
tion, nor has any connection with the case under trial. Girwar Singh v. 

Siraman Singh e 396 
Sovereign Prince, suit against —Previous consent of the Governor General or Local 
Government—Code of Civil Procedure (Act XIV of 1882). Sec. 433. 
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Sovereign Prince,—(Con:d.) 

The Maharaja of Hill Tipperah is a Sovereign Prince and an action against him 
for declaration that the land in dispute is the /akheraj land of the plaintiff and not 
the wal land of the defendant is not maintainable, the consent of the Governor General 
in Council or of the Local Government not having been previously obtained under 
Sec. 433 of the Code of Civil Procedure. 5 

-.The status of a Sovereign Prince is absolute; he cannot divest himself 
his status, and as such, the Courts have no jurisdiction over him, except as 
provided by Sec. 433 C. P. C.; the only way in which a Sovereign Prince can 
waive his right is by appearing and submitting to the jurisdicition of a 


Court. Maharaja Radha Kishore Manikya Bahadur v. Gobinda 











Chandra Chakravarti 22 163 
Special Constables: absence from parade, See Police Act, Sec. <9 SR - S65 
, appointment of, See Police Act, Sec. 17 .. 5 -555 
سسس‎ , refusal to serve as, See Police Act, Sec. 17 i 55& 
—— —— Custom, See Hindu Law, Impartible Estate Gia sai 251. 
— Judge, Jurisdiction of, See Land Acquisition Act... 359 

l Specific legatee, position of See Probate and Administration re 
Secs. 105, 108 . - 1 138 


Speciflc Performance, deoree E Undivided M iakshara family, suit 
against the father. of —Breach of trust—Legal necessity. 

Where.a suit is brought against tbe father of an undivided Mitakshara family 
having sons, for the specific performance of a contract to sell land, the Court would 
ordinarily decree specific performance of the contract with full knowledge that.the 
vendor's powers: of alienation are limited and can be exercised , without a breach of 
trust only. when there exists a necessity sufficient to justify the transfer, in the 
absence of which the sons might at any moment interdict the sale. 

In such a case, the Court would ordinarily require the plaintiff to give 
some proof of the necessity for the sale. Baikuntha Barik v.Shib Dass - 32: 
Specific Performance sui? for—Contract for sale by mother as guardian of infaut 

. son, incapable of performance by infant's death—Specific Relief Act ( 1 of 1887) 
. Sec, 18— Transfer of Property Act (IV of 1882) Sec. 43. 

The defendant, as the mother and guardian of her infant son, contract to sell 
a piece of land, to the plaintiff, undertaking to take out a certificate of guardianship 
and permission to sel] from the District Judge, within five months. The agreement 
further provided for the refund of the earnest money in case of the defandant’s 
failure to obtain the necessary permission. The infant son died within the five months, 
before the certificate could be applied for, the defendant succeeded the property by 
right of heirship and refused to sellthe property. In a suit for specific performance 
of the contract. i 

: Held,—that there can be no decree against the defendunt for specific 
performance on the contract for sale. Sec. 18 of the Specific Relief Act has 
no application to a case where the defendant does not contract to sell the 
property as if it were his own nor does Sec. 43 of the Transfer of Property 
Act apply. to a case where there is no erroneous representation made by the 


defendant. Rashmoni Dasi v. Soorja Kanta Hoy Chowdhury .. 6 
Speciflo Relief Act Sec. 9, possession under, See Limitation Act, Sch. II, 

Art, 2 i is n bes sii E I 

, Sec. ;8, See specific performance ae sted ior . 6 


——— —, Sec. 42, Ses Declaratory Decree T i 534 
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Specific Relief Act. Sec. 52, See Mines, Minerals d 
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Starvation, of a calf, See Prevention of cns to Animals Act, 


Sec. 3 (a) (c)... s 
Stat. 52 Goo. LII. C. 181, See Public Charity .. 
Statement, of witness, See Defamation ` 
Statute, 24 and 25 Victoria Chap. 104, See Charter Ad 
Status, See Sovereign Prince dei ae 
Stranger, to trust, See Public Charity .. 25 
EStrangers, See Evidence Act, Secs. 92, 99 T 
Stridhana, Ayautaka, See Deed of Gift, Gosstraction 
Sub-Registrar, power of, See Penal Code, Sec. 175 
Subrogation, See Mortgage, Subrogation " 
Substantial injury, See Revenue Sale Law, Secs, 3 and 33 
Substitution of heirs See Application for Execution 
Succession to impartible property, See Hindu Law, Impartible Estate 
of Shebait, See Bengal Tenancy Act, Sec. 15, 16 ... 
Successor of Mohunt, See Religious Endowment, profits of _ 
Suit against Sovereign Prince, See Sovereign Prince 
to set aside decree, See Decree, Validity of 
- for rent, See Civil Procedure Code, Sec. 43 
——— for damages, See Forum Ses us 
Summary Proceedings, See Copyright Act, Secs. 6, 14 
trial, how to be conducted. See Police Act, Sec. 29... 
, Sammons Case, See Criminal Procedure Code, Sec. 145 














س ن 





oe 


issuing, if obligatory, See Criminal Procedure Code, Sec, 14% sn‏ سسا 


——— — —., issue of fresh, See Criminal Procedure Code, Sec, 403 (1) 
‘Summons notice or order’ See Penal Code, Sec. 172 
Sunset Law, See Revenue Sale Law, Secs. 3 and 33 


Buperintendence by High Court, See Criminal Procedure Code, e 250 
————— — by High Court, See Criminal Procedure Code, Sec, 145(3) 
Supreme Court, Caloutta, Jurisdiction of See Copyright Act, Secs. 6, 14 


Surrender by owner, See Oudh Estates Act, Sec. 23 

by raiyat, See Bengal Tenancy Act, Secs. 22 49, 85, 86(s (7) 
Survivorship, Succession by, See Hindu Law, Impartible Estate 
Suspension of police officer, See Police Act, Secs. 7, 29, 
Talukdar in Oudh, right of, See Oudh Estates Act, Sec. 23 
Temple, priests, See Public Charity 
Tenancy, unfit for purposes of, See Bengal Tenancy Act, Secs. 25, 5 


Testator, debts of, decree for, See Probate and Administration Act, Secs. 


105, 108 
‘Then’, meaning of, See Criminal Procedure Code, Sec 145 3) 
Title, question, See Estates Partition Act, Secs. 9, 24 26, 149 
سس‎ of adoption, See Adoption 5 
to property, See Possession 
to land, See Criminal Procedure Code Sec, pie 
Tort, See Civil Procedure Code, Secs. 562, 578 
Transfer of Criminal case, See Possession 








of. Chaukidari land by Collector, See Chaukidari Chakran nds. 
Transfer, succession or otherwise, meaning of, See Bengal Tone 


Act, Secs. 22, 49, 85, 86 (5) (7) S -- 59 


bon 


ate 


408 


624 
421, 460 
105 
271 


241 
511 
194. 
- 879 
231 
618 
194 
460 
369 


138 
241 
351 
87 
555 
147 
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Transfer of Property Act, Sec. SMS Erroneous representation . 

by, See Specific Performance ‘at 6 
Sec. 67, cl. fa) ied section 68, d (5) and (c) Usufruc- 
tuary mortgage—Sutt for money by mortgage, when lies—Mortgagee dispossessed 





or not, but in possession by mortgagor—Zurpeshgi lease, 

Clause (a) of section 67, of the Transfer of Property Act, should be read with 
and as subject to the provisions in cl. (c) of Sec. 68 of the Act. 

An usufructuary mortgagee as such is entitled to sue the mortgagor for 
the money lent on the mortgage, when the mortgagor fails to deliver to him 
possession of the property or to secure to him quiet possession thereof. 








Abdul Iasalam v. Musst. Rafiat is M 493 

Transfer of Propetry Act, Sec. 67 See Execution Sale... wel 584 
,سب‎ Secs. 74, 86 See Mortgage 5 T 173 

an , Sec. 85, See Mortgage w a 202 
———— ———, Sec. go See Execution Sale ei ae 584 


————  —— — —, SECS, 106, 107 See Lease is 343 
Transfer—Code of Criminal Procedure (Act V of 1898) Secs, 145, 146, 192, ae $29 

({}-—Criminal case, if a proceeding under Sec. 145—M agistrate, power of, to trans- 
fer such a case. 

À proceeding under Sec. 145 of the Code of Criminal Procedure is a criminal case 
and a Magistrate has power to transfer it under Secs. 192 and 528 of the Code of 
Criminal Procedure, 

There is therefore no illegality in a Magistrate transferring a case under 
Sec, 145, to a Subordinate Magistrate and even if there was any, it is cured 
by Sec. $29, clause (f) of the Code of Criminal Procedure Gurudas Nag 





v. Gaganendra Nath e en 614 
Transferea, from Trustee, See public Charity  ... NE 448 
Trial of suit, Practice, See Public Charity 2s i 2 460 
Trustees, appropriation by, See Hanifi Law, Waqf ... T i 218 
Trusteo, improper allenation by, See Public Charity sag .. 431, 448 
— —-, misconduct of, See Public Charity e» ss TR 460 
— —-, removal of, See Public Charity .. — 2 $e 460 
Trust, for charitable purposes, See Public Charity ... T . 431, 448 
Trusts, See Public Charity .. T ... 437, 448 
Trust property, Mm of, See Hanifi T Wad ... (s 218 
— , transfer of, See Limitation Act, sch, IT, Arts. 334, 144 ... 448 
Two charges,on same property, See Mortgage Subrogation ... ns 288 
Unchastity, See Hindu daughter... i is a 97 
Undivided Share, See Bengal Tenancy Act Sec. 3, cl. 50 2 10 
Usagsz, See Maintenance Grant "T " 20 


Usufructuary Mortgage, Redemption, suit von Set-of. E mend due by 
mortgagor to mortgagee—Rent, barred by limitation —Set-of, from what date 
` allowable. 
In a suit for redemption of an usufructuary mortgage the mortgagee is 
entitled to claim as against the mortgagor by way of equitable set-off any 
surplus amount of rents and profits that may be in the mortgagee's hands 
after paying the interest and other charges provided in the mortgage deed, 
only from the date when such surplus begins to accumulate in his hands, and 


deduct the same on account of rent due to him from such date by the mort- 
IZA 
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Usufructuary Mortgage, Redemption, —(Cond.) 

gagor in respect of any tenancy held by the mortgagor within the mortgaged 
premises, even if the claim for such rent is barred by limitation, although 
strictly speaking, the cross-claims do not arise out of the same transaction 
but are closely connected with each other. Sheo Saran Singh v. Mahabir 


Pershad Shah ` en ei 73 

Usufructuary Mortgage, See Mortgage, Redemption... ied 413 

Usufructuary Mortgage, See Transfer of Property Act, Sec, 67, 68. ... 493 

Validity of notice, See Annulment of incumbrances - 99 

——— —— of order, See Appeal 384 
Village Chaukidar's Act Secs. js -51, | sin 6 See Chaukidari Chakran 

Lands 107 


Village Chaukidar's Act—(VI of 1870 B, C.) Secs .58, 60 and Or Bins 
Power of reviewing an exparte order—Finality—Furisdiction of Canik Court— 
Necessity of notice—Regulation VII of 1822, Sec. 2r. 

If an order has been improperly obtained from a Court, for instance, without 
service of notice of the proceedings upon the party soughtto be affected, the Court 
has an inherent jurisdiction as soon asit is apprised of the fact, to recall the order on 
the ground that no Court will tolerate an abuse of its process. 

Under Sec. 21 of. Regulation VII of 1822, which is made applicable by Sec. 60 of 
Act. VI of 1870 B. C., notice of the proceedings should be given and the Commissioner 
has jurisdiction to set aside an exparte order made without service of notice to the 
party interested. 

The word ‘final’ in Sec. 61 of Act VI of 1870 B. C. means that there could be no 
interference by an Appellate Court and does not preclude a review by the Court which 
made the order. 

An order made by the Commissioner without notice to the interested party is not 
binding upon him and does not oust the jurisdiction of the Civil Court to determine 
the question. of title to the property affected by the order. 

Semble : An order regularly made under Sec. 61 is final and conclusive 
in reference only to the appellate jurisdiction of the superior Revenue 
authorities and such finality does not effect the jurisdiction of the Civil Courts 
to decide the question of title to the property. Hira Lal Mukerjee v. 

i Premamoyee Debi m 306 

— ——, (VI of 1870 B. C) ss. 60 & Ór—Proseedings under the 

Act—Pomwers of an officer appointed as Commissioner under the Act —Regula- 

tion VII of 1822—Proceedings, final and conclusive. 

The law. provides under Sec. 60 of the village Chowkidars Act (VI of 1870 B. C.) 
that the officer appointed as Commissioner shall exercise all such and the same powers 
as are conferred by Regulation VII of 1822. Under the provisions of that Regulation, 
an officer appointed to .make an enquiry is entitled to depute a subordinate officer to 
make a local enquiry to ascertain the facts in connection therewith, in order to enable 
him to arrive at a decision, 

A report made by such a subordinate officer after due enquiry and 
approved and accepted by the Commissioner is a sufficient compliance with 
the provisions of the Act and indicates that the Commissioner determined that 
the lands set out in the report with the boundaries given therein were the 
choukidari chakran lands in the village, and the report and the documents 
on which the officer relied were final and conclusive under Sec. 61 of the 
Act. Madhu Sudan Banerjee ». Girish Chandra Ghosh 2 3o2 
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Vismajor, See Mortgage, redemption ... 
Voluntary statement, if privileged, See efit 
Waiver of objection to award, See Award, Validity of E 
—, how made, See Execution Sale 
how inferred, See Execution Sale x da 
— — —-., See Bengal Tenancy Act, Sec. 66 eT s is 
, See Civil Procedure Code, Sec. 282 
Waqf of movable, See Hanifi Law, Waqf 
Warrant, issue of, See Sanction to prosecute... ses s 
, evading, See Penal Code, Sec. 172 sx 
Wife, repudiation of, See Mahomedan Law, Divorce sds 
Will, Construction of See Hindu Law, will is = s 
سسسب‎ directions in, See Probate and Administration Act, Secs. 105, 108 .. 
Witness, Privilege of, See Defamation ... 
mw, privilege of, See Slander m 75 — 
مسب سس‎ Summons or process for, See Crimina Procedure Code, Sec. 145 . 
Withdrawal of suit, See Civil Procedure Code, Secs. 43, 373 .-. 
‘Wrongful gain and loss,’ See cheating bos 5 oP 
—— dispossession by rightful owner, effect of, See Limitation Act 
Sch. I1, Art. 142 zs x 
“2miniar, Transfer to, of Ghatwali lande See Bengal TRA Act, 
Secs. 30, 50, 181 eae se aus is 
www, fresh settlement from, See Bengal Tenancy Act, 30, 50, 181 
Zurpeshgi deed, See Mortgage suit wu 








ERRATA, 
Page 508, line 13 for ... ‘Samad’ read ‘Sanyal.’ 
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THE next case which requires careful consideration is that of 
Kedar Nath Banerjee v. Ardha Chandra Roy (I. L. R. 29 Calc., 545; 5 
C. W. N. 763). . In that case some of several joint landlords obtained 
a decree for their share of the rent due from their tenant. The 
decree was for a sum not exceeding Rs. 500 and the holders of the 
decree applied for execution. The question raised was whether 
the application for execution was governed by the special rule of 
limitation laid down in Article 6 of Schedule III of the Bengal 
Tenancy Act; that raised the question whether the decree sought to 
be executed was a decree made under the Act, and that again raised 
the further question whether the suit was one under that Act. The 
Court held that it was true that the suit was one between landlord 
and tenant, but the Court went on to observe that to say that such a 
suit was one under the Bengal Tenancy Act would be to "ignore the 
general scheme of the Act as indicated by section 188, which 
says that anything which is required or authorized to be done by the 
landlord under the Act must be done by all the joint landlords 
acting together or by their authorized agent." Such a suit was held 
to be maintainable, not as a suit under the Bengal Tenancy Act 
but as a suit independent of the Act and outside its scope. It is 
necessary to follow the reasoning somewhat closely and in the first 
place it would be necessary to fix the meaning of the expression 
*Suit under the Bengal Tenancy Act." This expression may mean 
either a suit, the bringing of which is authorized by the Act, or it may 
mean simply, a suit to which the procedure laid down in Chapters 
XIII and XIV of the Act applies. If the expression has the fist 
of these two meanings then no doubt a suit for rent by some only of 
several joint landlords (and it may be observed that it makes 
ho difference whether the suit is for the entire rent and the 
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remaining joint landlords are made defendants, or merely for 
the plaintiff's share of the rent) cannot be held to be a suit under 
the Act, regard being had to the provisions of section 188; 
but then the question would arise what class of suits for rent would 
in this view be suits under the Act. As has been already pointed 
outthere is no provision in the Act which authorizes the bringing 
of suits for rent of any particular description, and it would evidently 
be illogical to say that because section 188 says (assuming that the 
section applies to suits) that all authorized suits for rent must be 
brought by all joint landlords acting together, therefore all suits for 
rent brought by joint landlords gcting together must be authorized 
suits. The adoption of this meaning therefore leads to the conclu- 
sion that the special rule of limitation and the special rules of 
procedure laid down in the Act would not apply to any suit for rent. 
It.is submitted therefore that the first meaning must be rejected . and 
the expression “suit under the Bengal Tenancy Act" must mean a 
suit to which the procedure laid down in Chapters XIII and XIV is 
applicable, and giving to the words of sections 143 and 144 their 
plain meaning, it would include any suit for rent between landlord 
and tenant (in respect of agricultural land) irrespective of whether all 
or some only of several joint landlords are the plaintiffs therein, so 
that the decree made in any such suit would be a decree made under 
the Act. The Court further observed that a “decree made under 
the Act" must be held to mean “a decree obtained in a suit brought 
in accordance with and not in disregard of section 188." With the 
utmost deference itis submitted that if section 188 does not apply to 
the bringing of suits for rent of any description whatever, no question 
of disregard of or compliance with its provisions can arise in respect 
of any such suit. If section 188 does not require that all joint Jand- 
lords must act together in bringing a suit for rent (see Prem Chand 
JVaskur v. Mokshoda Debi I. L. R, 14 Calc, 401; Fugobundhu 
Pattuck v. Jadu Ghose Alkushi I. L. R, 15 Calc, 47), it cannot be 
said that some of several joint landlords in bringing such a suit act in 
disregard of that section or that all the joint landlords joining to- 
gether in bringing such a suit, actin compliance with it. It was further 
held in the judgment that section 188 of the Bengal Tenancy Act 
gives an indication of the scope of the Act. It is respectfully submit- 
ted that it may not be quite safe to proceed upon any such indication 
which is neither definitely expressed nor necessarily implied especially 
if it leads to the exclusion from the operation of the Act of a class of 
suits which were certainly within the operation of the earlier Rent 
Acts. It must be observed however that the cases of Beni Madhab 
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Roy v. Jaod Ali Sircar (I. L. R, 17 Calc. 390) and Durga Charan 
Mondal v. Kali Prasanna Sarcar (I. L. R. 27 Calc. 727) referred 
to and relied upon in this case amply support the decision arrived at 
and in fact no other decision could have been arrived at without 
questioning the correctness of the earlier decisions. 

lt may be remarked that in this case the Court was apparently 
inclined to hold that certain provisions of the Bengal Tenancy Act 
which are quite general in its terms, as for instance the provisions 
of section 153 of the Act, could be applied to suits for rent brought 
by some only of several joint landlords. Logic however has done 
her work and this case has been relied upon in support of the decision 
that section 153 does not apply to sucha suit. Such a suit is not 
one under the Bengal Tenancy Act, and the Act and therefore 
section 153 of the Act cannot apply to it. 

( To be continued.) 


SARAT CĦANDRA BANERJEE. 


OBITUARY. 


We are deeply grieved to have to record the untimely death of 
the Hon'ble Babu Saligram Singh, one of the leading Vakils of our 
Court and a member of our Editorial Committee, on Thursday, 
the 29th ultimo, at his country residence in Kulharia at the age of 
53. The deceased gentleman was so recently in Court and 
apparently in perfect health, that the sad news has come as a 
surprise and a very painful shock to his numerous friends, 
both in and outside the Profession. Babu Saligram Singh was for 
many yearsin the enjoyment of a very extensive practice and he 
always discharged his duties to the satisfaction of the clients and of 
the Judges before whom he practised. A man of wide sympathies 
he was popular with all sections of the community and his services, 
on behalf of his country and especially on behalf of Behar, which lay 
so near to his heart, will long be remembered. He took genuine 
interest in the cause of education and was the proprietor of the 
Behar National College. As a public man, he represented Behar at 
the Bengal Legislative Council on more than one occasion. For 
ourselves, the loss is a personal one and we beg to offer our most 
sincere condolence to his son Babu Chandra Sekhar Pershad 
Singh, also a Vakil of our Court, and the other members of his family 
in this their hour of affliction. 
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SHORT NOTES. 


Order of Her Majesty in Council, execution of —Restitution. 

Appeal by the Judgment-debtor. 

Held (Stephen and Mookerjee J ])— Where during the pendency of an 
appeal to Her Majesty in Council against the decree of the High Court which 
in reversal of the decree of the Court of first instance had allowed the claim 
of the plaintiff, the plaintiff executed the decree and took possession of the 
property in dispute and subsequently, the Judicial Committee reversed the 
decision of the High Court and restored that of the Subordinate Judge, the 
defendant was entitled in execution of the order of Her Majesty in Council 
to restitution of the property of which he had been deprived. 

I. L. R. 15 Mad. 203 followed. 

Babu Foy Gopal Ghosha for Appellant. 


Babu Ram Charan Mitra for Respondent. — * 
Appeal dismissed, 


Execution of joint decree, application for—Fudgment debtors, some dead— 
Limitation Act (XV of 1877), Sch. II. Art. 179, Expl. 1. 

Appeal by the Decree-holder. 

A decree was passed jointly against a number of persons. The proceedings 
in execution commenced onthe igth January 1900 and the application was 
within time; the execution proceedings went on for more than 3 years, and it 
was then discovered that some of the judgment-debtors were dead. On the 
28th March 1903, the decree-holder applied for execution against the legal 
representatives of the deceased judgment-debtors, who had died more than 
3 years before that date : 

Held (Maclean C. J. and Mitra J.)—That under Expl. 1. to. Art. 179, 
Schedule 11 of Act XV of 1877, an application for execution, if made against 
any one or more of the judgment-debtors or his or their representatives takes 
effect against them all; the application made onthe igth January 1900 is 
sufficient to keep the decree alive against all the judgment-debtors or the 
representatives of such of them as were dead. That the application of the 
28th March 1903 is, in substance, an application for execution within the 
meaning of Sec. 234 C. P. C. and Art. 179 of the second Schedule of the Limita- 
tion Act. It does not come under Art. 178. 

Babus Srinath Dass and Surendra Chandra Sen for Appellant. 


Babu Bidhu Bhusan Gangooly for Respondent. 
Appeal allowed. 


Code of Civil Procedure (Act XIV of 1882), Sec. 568—Omtssion to record 
reasons, effect of —Ewvidence Act (T of 1872), Sec. 32, cl. (3). 

Appeal by the Defendants. 

Held (Stephen and Mookerjee JJ. )—~Where a Judge has received additional 
evidence at the appellate stage but omitted to record the reasons for such 
reception under Sec, 568 C. P.C, the omission is not by itself sufficient to 
vitiate his judgment or to afford a ground of second appeal. ۰ 

J. L. R. 12 Calc. 37 followed. 
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When a person admits that land of which he is the owner, is in the posses- 
sion of a tenant, the statement is against his proprietary interest and is 
admissible under Sec. 32 cl. (3) of the Evidence Act, if the other requirements 
of that section are fulfilled. 


I. L. R. 31 Calc. 965 followed. 
Babu Bepin Behary Ghose for Appellant. 
Babu Biraj Mohan Mojumdar for Respondent. 
Appeal dismissed. 


Court Fees Act (VII of 1870), Sec. 12—Deficit Court-fees—Order to pay— 
Appeal. 

Appeal by the Plaintiff. 

Held (Rampini and Caspersz ]J].)—Where, on an appeal being presented to 
the District Judge, he holds that the Court-fee paid is insufficient and orders the 
deficit Court-fee to be paid within a certain time and in default of such payment 
dismisses the appeal, his order is final under Sec. 12 of the Court-fees Act and no 
appeal lies to the High Court against such order. 


Babu Raghu Nath Singh for Appellant. 
Babus Umakali Mukherji and Narendra Kumar Basu for Respondent. 


Appeal dismissed. 


Foint Hindu family—Co-sharer—Sale by one, how far effective. 
Appeal by the Defendant. 


Held (Stephen and Mookerjee JJ.)—If one member of a joint Hindu family 
sells a parcel of the family land, as if he was entitled to deal with it alone, 
the sale is not binding upon his co-sharers, who may sue for and recover 
possession of their respective shares, but it is open to the purchaser, in a suit 
properly framed, to ask for partition and equitable relief by getting the land 
purchased by him allotted, if possible, to the share of his vendor. 


Babus Nalint Ranjan Chatterjee and Lalit Mohan Ghose for Appellant. 
Babu Foy Gopal Ghosha for Respondent. 


Appeal dismissed. 


` Chota Nagpur Landlord and Tenant Act. (I of 1879 B.C)——Execution proceed- 
ings—Order—Appeal—Revision—Furisdiction—Order without jurisdiction, void. 
Appeal by the Decree-holder. 


Held (Stephen and Mookerjee JJ.)—Under Act I of 1879 (B.C.) as it stood 
before its amendment by Act V of 1903 (B.C) an order made by a Deputy 
Collector relating to the execution of a decree for rent was open neither to 
revision nor to appeal. When, therefore, such an order was set aside by the 
Divisional Commissioner, the latter must be taken to have acted without 
jurisdiction. 

The consent of the parties to a litigation cannot confer on a Court jurisdic- 
tion which it does not possess. An order made without jurisdiction is 
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absolutely null and void; such an order may be shown to be a nullity in any 
proceeding where reliance is placed upon it, although no formal and direct 
proceeding has been taken to get it vacated or reversed. 


Babu Charu Chunder Ghose for Appellant. 
Babu Fogesh Chunder Dey for Respondent. 


Appeal dismissed. 
Fu ded 5 Morigage—Prior and puisne incumbrancers—Redemption. 
— Appeal by the Plaintiff. 
Mukut Lal Misser 


and others: Held (Stephen and Mookerjee JJ.)—Where a first mortgagee sued to 
v. enforce his security without joining the second mortgagee and in execu- 
Mohurilal Marwari tion of his decree purchased the mortgaged property, the second mortgagee 
ene others: is entitled in execution of the decree obtained by himself on his own 
S. A. No. 1079 of security to sell the property in the hands of the first mortgagee. 
1993. I. L. R. 30 Calc. 599 applied. 
m Babus Umakali Mukherjee and-¥oy Gopal Ghosha for Appellant. 


Babu Asutosh Mookerjee for Respondent, 








1905. 1 : 
Fune 20. Successive mortgagors—Redemption—A pportionment. 
Hulas Narain Singh Appeal by the Defendant. 


v. Held (Stephen and Mookerjee JJ)— Where the ownef«of a property 
Sheo Narain Lal created nine successive mortgages on it, and each mortgagee sued to 
SERA ane EE enforce his security without impleading the others and the defendant 
S.A. No. 2405 of purchased the property in execution of the decree under the second 
gud mortgage and subsequently the plaintiff purchased in execution of the 
decrees on the remaining eight mortgages, and sued to recover possession on 
the footing of such purchase, ‘the defendant is entitled to redeem the 
plaintiff and is not bound to allow himself to be redeemed. As the 
plaintiff mortgagee had himself purchased the mortgaged property, the 
defendant who was interested in only a portion of the property so pur- 
chased was entitled to redeem such portion only upon payment of such 
portion of the mortgage debts as upon apportionment, might be found 
to be fairly chargeable thereupon. 
I. C. L. ¥. 371 followed. 


Babus S'ogendra Chandra Ghose and Bishun Persad for Appellant. 
Babus Dwarka Nath Chakravarti and Satis Chander Ghose for Respondent. 








Decree varied. 
EM bed s : Transfer of Property Act (IV of 1882), Sec. go— Supplementary decree, for 
: what sum. f 
"yen Un Appeal by the Judgment debtor. 
Ahmed Hossein. Held (Stephen and Mookerjee ]J)— When a mortgagee decree-holder has 





; in execution of his decree, purchased the mortgaged premises and is sub- 
ue dep 540 sequently deprived of a portion of the properties by a stranger who 
— successfully 'asserts a superior title, he cannot ask the Court to include 

the value of the properties lost, in a decree under Sec. go of the Transfer 
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of Property Act which must be limited to the difference between the judg- 
ment debt and the nett proceeds of the execution sale. 
Moulvi Serajul Islam for Appellant. 
Babus Mohendra Nath Ray and Moulvi Habibulla for Respondent. 
Appeal allowed, 





` Evidence Act (I of 1872), Secs. 92, 99. 

Appeal by the Defendant. 

Held (Harington and Mookerjee JJ.)—The rule of exclusion of oral 
evidence embodied in Sec. 92 of the Evidence Act is limited in its operation 
to parties to the instrument sought to be contradicted or varied or to 
their representatives in interest. Sec. 99 enables strangers to an instrument 
to prove the real nature of the transaction by parol evidence. When, 
therefore, A purported to make a gift of land to his daughter B, it was open 
to a creditor of X the husband of B to prove by oral evidence, that it was 
inrealitya sale to X and was therefore liable to be attached and sold in 
execution of a decree obtained against him. 

6 C. W. N. Go distinguished. 

L. R. 27. I. A. 93 followed. 

I. L. R. 28 Calc. 70 doubted and not followed. 

Mr. B. C. Seal and Babu Atul Chandra Ghose for Appellant. 

Babu Aghore Nath Seal for Respondent. 

| Appeal dismissed. 


Slander—Right of suit. 

Appeal by the Plaintiff. 

Heid (Harington and Mookerjee JJ.)}—The only person who can sue for 
slander is the person with reference to whom the slander has been uttered ; 
but a slander upon A may involve directly or indirectly a slander upon B 
and thus give the latter also a cause of action. A brother cannot sue 
_ for a slander of his sister. 

į Babu S'oges Chandra Roy and Digambar Chatterjee for Appellant. 
Babu Khetra Mohan Sen for Respondent, 
Appeal dismissed. 





Code of Civil Procedure (Act XIV of 1882), Sec. §39—Public charitable and 
religious trust—-Removal of trustee—Grounds for removal—Manager of temple, 
position of —Furisdiction, if trust disputed —Pleadings. 

Suit under Sec. 539 C. P. C. 

Appeal by the Defendant, 

Held (Harington and Mookerjee ]].)—(1) It is not essential to the main- 
` tainability of a suit under Sec. 539 C. P.C. that the existence of the public 
charitable or religious trust alleged by the plaintiffs should be admitted by the 
defendant. 

I C. L. ¥. ro4 n followed. 

(2) In a suit under Sec. 539 C. P. C. the Court has jurisdiction to make 
a decree for the removal of the trustee. 

I. L. R. 17 Mad. 462 dissented from, 

I. L. R. 24 Calc. 418 followed. 
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The cases upon Sir Samuel Romilly's Act, 1812, are not always ERE 
in cases of construction of Sec. 539 C. P. C. 

(3) Persons who are officiating priests of a temple, carry on the worship in 
the absence of the high priest and receive maintenance from the income of 
the shrine, as also persons who act as Pandas or guides and priests of the 
pilgrims have an interest in the trust within the meaning of Sec. 539 C. P. C. 
and are competent to maintain an action under that section. Effect of the 
amendment made by Act VII of 1888 discussed. 

I. L. R. 24 Calc. 418 and I, L. R. 23 Bom 659 followed. 

(4) Sec. 539 C. P. C. is applicable when it is sought to remove the trustee 
from a religious office. If as the holder of such office, he is called upon to 
exercise business functions either as trustee or as manager of temple funds 
and properties he thus necessarily possesses civil rights and consequent 
liabilities, ` 

I. L. R. 12 Bom. 247 and 1 Mad. H. C. R. 301 followed. 

I. L. R. 19 Mad. 62 distinguished. 

(5) In the case of public temples, the ideal owner of the properties detiet 
ed is the Thakur, and the sebait or the high priest is merely the natural 
custodian of the properties having no beneficial interest therein and thus 
occupying the fiduciary position of a mere manager, subject strictly to the 
liabilities of a trustee. 

I. L. R. 27 Mad. 435 distinguished. 

(6) Although no proof can be admitted of any matter during the trial of a 
suit which is not noticed in the pleadings, yet where a trustee is sought to be 
removed under Sec. 539 C. P. C. by reason of his fraudulent conduct and 
improper behaviour in illustration of which certain specific facts are alleged 
in the plaint, the plaintiffs are not precluded from producing evidence of other ' 
instances of misconduct and misbehaviour. 

(7) Under Sec. 539 C. P. C. the Court will not dismiss a trustee although 
he may have transgressed the strict line of his duty, provided there has been 
no wilful default but merely a misunderstanding; the Court will however 
remove him if he has misconducted himself by dealing with the trust property 
for his own personal benefit or set up an adverse title to it. 

I. L. R. 15 Bom. 612 followed. 

I. L. R. 21 Bom. 556 and I. L. R. 22 Bom. 493 distinguished. 

Dr. Rash Behary Ghose and Babus Soy Gopal Ghosha, Biraj Mohan 
Mojumdar and Mohini Mohan Chatterjee for Appellant. 

Mr. Hill and Babus Dwarka Nath Chakravarty, Sogendra Chandra Ghose 
and Mohendra Nath Roy for Respondent. 

Appeal dismissed. 

Land Acquisition Act (Iof 1895)—Apportionment, principle of—Occupancy 
and non-occupancy raiyat. 

Appeal by the zemindar Claimant. 

Held (Maclean C. J. and Mitra J.) that the difference, in a question of 
principle of distribution of compensation, between the rights of an 
occupancy and a non-occupancy raiyat is not very great. The liability 
of a non-occupancy raiyat to-enhancement of rent is larger than in the 
case of an occupancy raiyat; there are grounds upon which a non-occupancy 


/ 
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raiyat may be liable to ejectment which do not apply to occupancy raiyats. 
Those matters should be taken into consideration in apportioning the 
compensation. 

Babu Debendra Nath Ghose for Appellant. 

Babus Mohendra Nath Roy and Dwarka Nath Mitter for Respondent. 








Case remanded. 
Bengal Tenancy Act (VIII of 1885), Sec. 95—Common Manager. 1905. 
Rule obtained by a cosharer Zemindar. Fune 14. 
Held (Stephen and Mookerjee JJ.)— When a Common Manager appointed Dwarka Nath Mitra 
under Sec. 95 of the Bengal Tenancy Act has resigned, the District Judge Petitioner. 





has no jurisdiction to appoint a new Common Manager without recourse 


Rule No. 1894 of 
to the provisions of Secs. 93 and 94 of the Act. 








1905. 

Babu Atulya Charan Bose for Petitioner. = 

Babu Priya Nath Sen for Opposite party. 

Rule made absolute. 

Public Demands Recovery Act (I of 1895 B. C)—SJoint Mitakshara 1905. 
famlly—Certificate against managing member—Sale, effect of. June 15. 

Appeal by the Defendants. Het Narain Singh 

Held (Stephen and Mookerjee JJ)— When a Certificate has been made, and others. 
under the Public Demands Recovery Act, against a person, who happens to Mukunda Singh 
be the managing member of a joint Mitakshara family, for arrears of and others. 





cesses due in respect of the joint family property, a sale in execution of 


R. A. No. f 
such certificate, passes the right, title and interest of the person oat 








1902. 

named in the certificate as the judgment-debtor, and does not affect the * 
interest of the other members of the family. 

6. C. W. N. 302 followed. 

Cesses are not a charge upon the estate. 

I. L. R. 19 Calc. 763 and I. L. R. 30 Calc. 778 followed. 

Babu Golap Chandra Sarkar and Aukhoy Kumar Banerjee for Appellant. 

Babu Khetra Mohan Sen for Respondent. 

Appeal dismissed. 

Estates Partition Act (VIII of 1876 B. C), Secs. 9, 24, 26, 149—Ques- 1905. 
tion of title— Extent of interest—Civil Court jurisdiction. June T8. 

Appeal by the Plaintiffs. Raghu Nath Persad 


Held (Stephen and Mookerjee JJ.))J— When in the course of proceedings for 0 ai 
the partition of an estate under Act VIII of 1876 (B. C.) in which the pro- Khajir i TNNT, 





prietors are in possession of specific lands as representing their interest in Gwharali and 
the entire estate as contemplated by Sec. 9 Cl. (b) of the Act, if a dispute others. 
arises as to which of the proprietors is entitled to certain specific lands, a S. A. No. 687 of 
suit is maintainable in the Civil Court under Secs. 24 and 26 for the deter- 1903. 





mination of the question, because it involves a question of right or title 


and perhaps also of the extent of interest; such a suit is not barred by Sec. 
149 Cl. (d) of the Act. 


Babus Lal Mohan Doss and Bishun Persad for Appellant. 
The Advocate General (Mr. O’Kinealy), Babus Umakali | Mookerfee, 
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Akhoy Kumar Banerjee and 3 nanendranath Bose for Respondent. 
Appeal allowed. 





Bengal Tenancy Act (VIII of 1885)—Settlement Officer-—Ffurisdiction—Res 
S'udicata. 

Appeal by the Defendant. 

Held (Ghose and Holmwood [])—4A Settlement Officer had no jurisdiction 
under the Bengal Tenancy Act before its amendment to decide whether cer- 
tain lands were the mal lands of the zemindar or were the lakheraj lands of 
the tenant and his decision upon the question does not therefore operate as 
res-judicaia between the parties because a Ahatian was prepared and no 
objection was taken to such kAatian. 

Moulvi Syed Shamsul Huda for Appellant. 

Babu Ram Chandra Mosumdar for Respondent. 

Appeal allowed ; case remanded. 





Hindu Law—Dayabhaga—Debi contracted by manager, character of—If 
binding on other members. 

Appeal by the Plaintiff. 

Held (Ghose and Holmwood ]])--A debt contracted by the manager of 
a Joint Hindu family governed by the Dayabhaga School would be binding | 
upon the other members of the family, if it was contracted for purposes of 
family necessity. A decree obtained upon such debt and the sale in execu- 
tion of such decree would pass the entire family property, if the manager was 
sued in his representative, and not merely in his personal, capacity. There 
is no difference between the Mitakshara and the Dayabhaga Schools on this 
point. 

I. L. R. ra Calc. 389, I. L. R. 23 Bom. 372 followed. 

J. L. R. 20 Calc. 453 distinguished. 

Babus Dwarka Nath Chakravarti and Sarat Chandra Basak for Appellant. 

Babu Foy Gopal Ghosha for Respondent 

Appeal allowed ; case remanded. 





Transfer of Property Act (IV of 1882), Secs. 67,8g—Order absolute— 
Redemption. 

Appeal by the Mortgagor. 

Held (Ghose and Holmwood JJ.)—That until an order in terms of para. a 
of Sec. 87 of the Transfer of Property Act is made by the Court on an appli- 
cation by the mortgagee, debarring the mortgagor absolutely of all right to 
redeem, a mortgagor is entitled to redeem even though a decree absolute in 
terms of Sec, 89 has been made. 

I. L. R. a7 Calc, 705, I. L. R. 16 Calc. 246 and I. LR. 22 Mad, 133 
followed. f 1 

Balus Tara Kishore Chowdhury and Bipin Chandra Mallik for Appellant. 

Mr. Hill and Balu Akhoy Kumar Banerji for Respondent. 

Appeal decreed. 
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` A somewhat similar line of reasoning was followed in the case 
of JVarainuddin v. Srimanto Ghose (1. L. R, 29 Calc., 219) where 
it was held that section 65 of the Bengal Tenancy Act in laying 
down that a tenure or holding shall be liable to sale in execution 
of a decree for the rent thereof presupposes a sult and a decree 
under the Act, that is, a decree made in a suit, in which all the 
landlord co-sharers are plaintiffs and not merely some of them, that 
is fractional co-sharers, and section 188 of the Act was referred 
toas lending support to this view. The decision of Macpherson 
and Hill Jj. in Chandra Sekhar Patra v. Rani Manjhee (3 C. W.N, 
386) does not seem to have been referred to. The facts of the 
case were these. The plaintiff was at one time the sole proprietor 
of & tenure under which there was a permanent under-tenure; he, 
however, parted with a small share of his interest in the superior 
tenure, in favour of a third party and then sued the under-tenant for 
rent for a period, a part of which only was prior to the date of the 
transfer; a portion of the claim was, therefore, for the entire rent, and 
the rest for the plaintiffs’ share of it; he obtained a decree and in 
execution thereof the under-tenure was sold and was purchased by 
himself. 'The question raised in the suit was what passed by the 
sale, the under-tenure or only the judgment-debtor's right, title and 
interest therein. The principal argument advanced on behalf of 
the plaintiff appellant was that as a portion of the claim, namely, 
that for the period prior to the transfer was for the entire rent and 
admittedly formed the first charge on the under-tenure, the sale 
which was to enforce that charge was competent to pass the under- 
tenure, leaving the rest of the claim out of consideration altogether. 
The decision of the case therefore rests simply on this, namely, 
whether the first charge mentioned in section 65 of the Act can 
only be enforced by a suit and decree “under the Act" and whether 
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by reason of the frame of the suit in the case, the suit and the 
decree therein would be considered to be a suit and decree under 
the Act.” The observations which have been submitted in the 
preceding lines in connection with the case of Kedar Nath Banerjee 
v. Ardha Chunder Roy (I. L. R. 29 Calc., 54) apply equally to 
this case and it is unnecessary to repeat them. In this case too the 
“Court seems to have followed up the reasoning adopted by the Full 
Bench in Bent Madhub Roy v. Faod Ali Sircar (J. L. R, 17 Calc. 
+390)-to-its legitimate consequence. 
The case of Jibon Krishna Roy v. Rrojo Lal Sen (1. L. R. 
30 Calc, 550, 30 I. A. 81) was decided under Beng. Act VIII of 
1869 which expressly provided (s. 64) that the sale of an under- 
tenure in execution of a decree obtained by one of several joint 
landlords for his share of the rent shall have such and the same 
effect as the sale of any immovable property sold in execution 
of a decree not being for arrears of rent payable in respect thereof. 
This case, therefore, can throw no light on the question endeavoured 
to be discussed in the present article. 
It may be observed, as has been suggested above, that the actual 
decision in the case of Beni Madhub Roy v. Jaod Ali Sircar 
(I. L. R., 17 Calc. 390) as also the decision in the numerous cases 
which have held that a tenure or holding as distinguished from the 
right, title and interest of the judgment-debtor therein, cannot 
be sold in execution of a decree obtained by some only of several 
: * joint landlords for their share of the rent, may be supported on a 
ground quite independent of section 188 of the Bengal Tenancy 
Act. Section 162 of the Act provides that when a holder of a 
decree for an arrear of rent due for a tenure or holding applies for 
the attachment and sale of the tenure or holding in execution of 
the decree, he should produce a certain statement, and section 163 
says that if on such application being made, the Court admits it and 
orders execution of the decree as prayed for, it shall issue simul- 
taneously the order of attachment and the sale-proclamation. Under 
section 163, therefore, the Court has the power to decide whether 
it should not in any particular case order the execution of the decree 
by the attachment and the sale of the tenure or holding. In deciding 
this question the Court may take into its consideration section 65 of 
the Act and hold that the tenure or holding itself can be sold ‘only in 
cases provided for by that section, that is where the decree sought 
to be executed is a decree “for the rent thereof” and is capable of 
being realised by the enforcement of the “first charge” referred to in 
that section, Applying then by analogy the general principle -in 
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the law relating to mortgages, that a mortgage cannot be foreclosed 
piecemeal (Ghose's Law of Mortgage 3rd Ed. p. 337) it would 
follow that the attachment and sale ‘of the tenure or holding can 
be orderd only when the decree is one for the entire rent and not 
merely for a share of the rent; and section ryo of the Act can 
apply only when the tenure or holding itself has been attached. 
This view, it is submitted, is supported by the case of Chandra 
Sekhar Patra v. Rant Manjhee (3 C. W. N., 386) and by the 
observations of Geidt and Brett JJ. in Raja Promoda Nath Ray v. 
Raja Romoni Kant Ray (9 C. W. N., 34). In this view of the law ` 
it becomes absolutely immaterial to enquire whether a particular 
suit for rent was instituted by all joint landlords acting together ar 
only by some of them, and it would be unnecessary to do violence 
to the plain language of the sections in chapters XIII and XIV of 
the Act which make it reasonably clear that all suits between land- 
lord and tenant (assuming always that the tenancy is in respect of 
agricultural land) are to be governed by the rules of procedure laid 
down in those chapters. With all deference, one may venture to enter- 
tain the doubt, remembering that it was decided by a Full Bench in 
Narain v. Manofe (1. L. R., 17 Calc. 489) that the expression “amount 
of rent annually payable by a tenant" in cl. (a) of Sec: 153 includes 
the case of rent payable by a tenant to one of several. co-sharer 
landlords who collects his rent separately, whether the decision in 
J'ogendra Nath Ghose v. Paban Chandra Ghose would have been what 
it is had it not been for the fact that the Full Bench in Beni Madhu 
v. Jaod Ali Sircar (I. L. R., 17 Calc., 390) based their decision 
on the principle that “ where landlords are seeking to take the 
benefit of the Act (by which they evidently meant, enforce by 
suit substanthe right given by the Act as also to get the benefit 
of the special rules of procedure laid down in the Act) they must 
act in concert and where one of several co-sharers in zemindari 
thinks fit to pursue his remedies to recover his share of the rent, 
he must pursue them under the ordinary law of the country, and in- 
dependently of the Bengal Tenancy Act. 

Suits for enhancement of rent under Sec. 30 of the Bengal 
Tenancy Act, Gopal v. Umesh, 1. L. R., 17 Calc., 695 ; Baidya Nath 
De Sarkar v. Iim, (1. L. R, 25 Calc., 917; 2 C. W. N., 44) or 
for additional rent under s. 52 of the Act (KAandkar Abdul Hamid 
v. Mohini Kant Saha Chaudhuri 4 C. W. N., 508) have also been 
held to be governed by section 188. Section 30 of the Act says that 
the landlord of a holding held at a money rent by an occupancy 
raiyat may, subject to the provisions of this Act institute a suit to 
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enhance the rent on one or more of the following grounds. The 
question is, does this section authorize the institution of the suit. - 
It is submitted that the section merely lays down and defines the 
right of the landlord to have the rent enhanced: by suit, or in other 
words, what the section does is to authorize the Court, if a land- 
lord institutes a suit for the enhancement of the rent of his raiyat, 
to’ grant enhancement on certain terms, there being no other law 
which would empower the Court to do so. The landlord's right 
to institute the suit is not a creature of the Act, it being an ordinary 
right of a subject to institute in Civil Court for any relief of a civil 
nature which he may claim ; the landlord's right to obtain a decree 
in such a suit is undoubtedly a creation of the Act, but that would 
not bring the suit within the operation of section 188. Section 52 
merely enacts that every tenant shall be liable to pay additional rent 
payable for all land proved by measurement to be in excess of the 
area for which rent has been previously paid by him except under 
certain circumstances. The section says nothing .about giving 
the landlord any authority to do any thing and it is not quite easy 
to see how the institution of a suit to enforce the liability imposed 
on the tenant by this section can be said to be a thing which a land- 
lord is authorized by the Act to do. The matter has been discussed 
in the general remarks made in an earlier part of this article and 
need not be pursued further. It. may be observed, however, that 
the application of .Sec. 188 to these cases would make the landlord's 
right very precarious. No doubt all joint landlords ought ordinarily 
to join as plaintiff in a suit claiming a right to relief to which they 
are jointly entitled; but if one or some of them for some private _ 
motive or reason decline or be unable to join, ought that to be a 
reason to deprive the others of their undoubted right to enhance 
the rent as a whole or get additional rent for the excess area? The 
ordinary rule of procedure by which unwilling parties who ought 
to have come as co-plaintiffs may be brought before the Court as 
defendants would afford ample protection to the tenant against 
harassment by a multiplicity of suits; but that procedure would 
not satisfy the requirements of Sec. 188 which inexorably demand 
that joirit landlords must either act in concert or not act at all. 
The effect of applying this section to these suits would be to place 
it in the power of almost every tenant to procure immunity from 
énhancement or from liability to pay additional rent for excess area. 
In the great majority of cases the landlord’s interest is found 
to be vested in a number of persons and not very unfrequently it 
happens that the tenant himself is one of them. In these last cases , 
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- action in concert by all the joint land-lords is impossible. In the 


other cases the tenant may easily buy over to his side the most 
insignificant amongst his landlords or better still, he: may buy up 
his interest altogether and thus render himself practically exempt 
from the liability to pay enhanced rent under Sec. 30 or to pay 
additional rent for excess lands under Sec. 52 of the Act. Itis 
difficult to believe that the Legislature in enacting Sec. 188 could 
have intended to render the operation of sections 30 and 52 of the 
Act so precarious. i Ce, ف‎ 
Similar observations may be made in connection with the applica- 
tion of Sec. 188 to suits for rent and to applications for execution of 
decrees for rent. In the case of raiyati tenancies, generally speaking, 
the land is the only security for the rent. As a rule the holdings of 
occupancy raiyats are non-transferable and cannot therefore be attach- 
ed under the Code of Civil Procedure. Leaving aside the holding, 
some cattle and his implements of agriculture, which are all exempt 
from attachment under the Code of Civil Procedure, the raiyat has 
little or nothing on which a creditor can levy execution and for 
him the civil jail has hardly any terrors at all. If then the raiyat can 


gethold of and win over to his side some insignificant member 


among his landlords he may remain in quiet and peaceful enjoyment 
of his holding without troubling himself in the least about paying 
his other landlords whose only remedy would be to get infructuous 
decrees which they can never hope to realize. 


. . There are various things which the Bengal Tenancy Act authorizes 
or requires the landlord to do: he is authorized to apply to the 
Collector or some other officer authorized in that behalf to have 
rent payable in kind commuted to a money rent under Sec. 40; 
prior to suing to eject a non-occupancy raiyat under Sec. 44 (d) 
he is required by Sec. 46 to tender to the raiyat an agreement to pay 
enhanced rent; prior to suing an under-raiyat for ejectment under 
Sec. 49 (4) he is required to serve upon him a notice to quit; he is 
authorized by Sec. 63 to apply to the Collector to appoint a person 
to appraise’ and divide produce; he is authorized by chapter IX 
to take various proceedings with regard to the making of improve- 
ments; he is authorized by Sec. 84 to apply to a Civil Court to 
acquire land for certain purposes; he is authorized by Sec. 87 to 
enter on an abandoned holding; by Sec. go to enter on and 
measure land ; by Chapter X to apply for the preparation of record 
of rights; by Chapter XII to apply to the Civil Court to distrain. 
Section 188 has thus an ample field of action with which it ought 
to rest satisfied. 
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The provisions of section 188 and the place it occupies in the : 
Act would also seem to lend support to the view that it was not 
meant to deal with any matter of judicial procedure. The section 
deals with things which are such as may be done by the landlords 
themselves or by their agent. The bringing of a suit, it need 
hardly be said, is not a thing which can be done by an agent. The 
Act has set apart two chapter$, viz, Chapters XIII and XIV to deal 
with special rules of judicial procedure in suits between landlord 
and tenant. If it was the intention of the Legislature that the rule 
of law relating to parties in such suits should be different from the 
ordinary rule one would have expected to find some provision to 
that effect in either of those two chapters. 

SARAT CHANDRA BANERJEE. 


SHORT NOTES. 


Indian Penal Code (Act XLV of 1860), Sec. 192—False evidence, fabricating 
when complete—Criminal Procedure Code (Act V of 1898), Sec. 195—Sanction 
to prosecute—-Court—Excise Collector. 

Rule obtained by the Accused. 

On the Ist June, 1904, A executed in favor of X a document which pur- 
ported to be a security bond for a sublease of an opium shop supposed to have 
been granted in favor of A by X and got it registered. Subsequently, A made ` 
an application to the Excise Collector accompanied by a certified copy of this 
document, praying that the license held by X might be cancelled as he had 
granted a sublease in breach of the terms of such license. It was found on 
enquiry, that the alleged sublease was a myth, that there had been no 
transaction between the parties and that A had got up this document with a 
view to support his story of a sublease and to get X into trouble. X there- 
upon prosecuted A under Sec. 193 I. P. C. for fabricating false evidence for 
the purpose of being used in a proceeding other than a judicial proceeding. 
A, upon conviction, obtained this Rule on the ground, amongst others, that 
the prosecution was bad because no sanction had been obtained under Sec, 
195 Cr. P. C. 

Held (Rampini and Mookerjee [T.)— That the offence of fabricating false ' 
evidence, as defined in Sec. 192 I. P. C. is completed as soon as a document 
containing a false statement has been made with the intention that such false 
statement may appear in evidence in a proceeding taken by law before a 
public servant as such. It is not essential to the completion of the offence, 
that the false statement should be so actually used in evidence, although such 
subsequent use may be evidence of the intention with which the document 
was made, When, therefore, in the present case, the offence was completed, 
it was not committed in or in relation to any proceeding in any Court and 
consequently no sanction was necessary under Sec. 195 Cr. P. C. 

Semble: An Excise Collector is not a Court within the meaning of Sec 
195 cl. (1) (6) Cr. P. C. à 
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Mr. Dunne, Babus Soy Gopal Ghosha and Mohiny Mohun Chatterjee for 
Petitioner. 
Mr. Garth, Babus Ram Chandra Masumdar and Karunamaya Basu for the 
Crown. 
Rule discharged. 


Criminal Procedure Code (Act V of 1898), Sec. 342-—~Accused, meaning of— 
Secs. 107, 133, 193, 488. 

Rule obtained by the Accused. 

Proceedings were instituted against a person for the removal of an un- 
lawful obstruction from a public way. He was examined on oath and made 
statements which were found to be false by the Magistrate who directed his 
prosecution for giving false evidence under Sec. 193 I. P. C. He was tried 
and convicted under that section. Upon appeal, the Sessions Judge, set aside 
the conviction on the ground that the charge was defective in substance and 
directed a re-trial. The accused obtained this Rule to shew cause why the 
proceedings for his prosecution under Sec. 193 I. P. C. should not be quashed 
on the ground that while the proceedings under Sec. 133 Cr. P. C. were 
pending against him, he was the ‘accused’ within the meaning of Sec. 342 
Cr. P. C. and no oath could be administered to him and he could not be 
prosecuted for giving false evidence, 


Heid (Rampini and Mookerjee [[.( That a person is not an ‘accused’ 
person within the meaning of Sec. 342 Cr. P. C. merely because the Criminal 
Court is exercising jurisdiction over him; in order to make him an ‘accused’ 
person, it is necessary, that as a result of the proceeding, he is liable fo be 
punished; consequently, a person against whom proceedings have been insti- 
tuted under Sec. 133 Cr. P. C. is not an accused person within the meaning of 
Sec. 342 Cr. P. C. although a person against whom a proceeding has been 
instituted under Sec. 107 or Sec. 488 of the Code might be an accused person. 

Jl. L, R. 16 Bom. 661, I. L. R.233 Cale. 493 and I. L. R. 21 All. 107 
distinguished. 


Babus Dasarathi Sanyal and Lachminarain Singh for Petitioner. 
Rule discharged. 


Criminal Procedure Code (Act V of 1898) Sec. 256—Cross-examination of 
prosecution mitnesses—Costs, 

It appeared that the accused had cross-examined all the prosecution 
witnesses before charge and immediately on the charge being framed they 
prayed that the prosecution witnesses be recalled and allowed to be cross- 
examined, on which the Bench Magistrates passed an order directing the 
accused to pay costs of witnesses whom they wanted to re-cross-examine. The 
petitioners failing to pay costs, there was’ no re-cross-examination, and the 
accused were convicted. The accused moved the High Court and obtained 
-this Rule. 


Held (Pargiter and Woodroffe JJ.)}—That the case came under S. 256 
Cr, P, C, and not under s. 257 (2), and the Magistrate had acted illegally in 
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imposing the condition of costs on the application of the accused; the Magis- 
trates should have re-called the prosecution witnesses free of charge for 
re-cross-examination by the accused. 
Conviction set aside and refund of fine directed. 
Babu Karunamaya Basu for Petitioners. 
Rule made absolute. 


Confession in Capital cases— Evidence. 
Reference under Sec. 374 Cr. P. C. 


Held (Rampini and Mookerjee JJ.)—In capital cases, where there is any 
doubt as to whether an accused person fully understands the meaning and 
effect of the plea of guilty, it is advisable for the Court to take evidence and 
not to convict solely on the plea of the accused. 

I. L. R. rg All, 119 followed. 

But although this is the ordinary rule, where, as in the present case, the 
accused had pleaded guilty on four different occasions before the committing 
Magistrate and the Court of Sessions, and persistently adhered to such plea, 
of which there was no reasonable doubt that he understood the full meaning 
and effect, he might be convicted on his own plea without evidence being 


recorded. 
Conviction affirmed. 


Criminal Procedure Code (Act V of 1898), Secs. 240, 494— Charge, with- 
drawal of one, before conviction—Sec. 433 cl. (1) (5)—Retrial. 

Appeal by the Accused. 

A person was charged with murder under Sec. 302 I. P. C. and with 
causing disappearance of evidence of murder under Sec. 20: I. P. C. Before 
the trial began in the. Court of Sessions, the Public Prosecutor withdrew the 
charge under Sec. 201 I. P. C. but no order of acquittal was recorded upon 
that charge. 'The prisoner was tried on the charge of murder and convicted. 
Upon appeal to the High Court, it was found that the conviction on the 
charge of murder could not be supported on the evidence. 


Held (Rampini and Mookerjee I]T)— That the charge under Sec. 201 
I. P. C. had been improperly withdawn. Sec. 240 Cr. P.C. could not. apply 
because it contemplates conviction on one or more charges and the subsequent 
withdrawal of the remaining charges. Sec. 494 Cr. P. C. also could not 
apply, because it contemplates the withdrawal from the’ whole prosecution, 
and not the withdrawal of one charge and prosecution on the remainder. 
As an order of acquittal had not been recorded upon the charge so improperly 
withdrawn, it was competent to the High Court, in hearing the appeal 
against the conviction under Sec. 302 I. P. C. to order under Sec. 423 
cl. (1) (b) Cr. P. C. a retrial by a competent Court upon the charge under Sec, 
201 L P.C. 

Mr. Abdur Rahim and Babu Gunada Charan Sen for Appellant. 

Mr. Douglas White for the Crown. 

Conviction set aside; retrial ordered 


we 
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The point taken in revision was that the whole proceedings and the order 
were bad because no copy of the order passed under s. 145 (1) Cr. P. C. was 
served or published on the spot by affixing the same at some conspicuous place 
at or near the subject of dispute. 

The Magistrate in his explanation submitted that notice was duly served 
on the parties and they had full opportunity to adduce evidence throughout 
the long and protracted trial aud in fact they did adduce all the evidence 
they had and the petitioner was not at all prejudiced by the non-service 
of a copy of the order under sub-sec. (1) of Sec. 145. Cr. P. Code, on 
the spot; and this defect in procedure was only an iregularity which was 
cured by the provisions of s. 537 Cr. P. C. 

Held (Pargiter and Woodroffe JJ.)—That non-service of a copy of the order 
under sub-sec. 1 of s. 145 Cr. P. Code on the spot by affixing the same as requir- 
ed by s. 145 (3) Cr. P. C. to some conspicuous place at or near the subject of 
dispute was an illegality affecting jurisdiction and not a mere irregularity 
and s. 537 Cr. P. C. could not cure it. . 

Babu Karunamaya Basu for Petitioner. 

Babu Mohini Mohan Chatterjee for Babu Soy Gopal Ghosha for Opposite 
party. 

Order set aside ; Ride made absolute, 


Chowkidart Chakran land—Title—Resumption—Chowkidar, power to appoint. 1905. 
Appeal by the Defendant, Fue 27. 

Certain Chowkidari Chakran lands were resumed by the Government and 
transferred to the holder of the Zemindari within which they were situated. 
Long anterior to this, the whole of the Zemindari excluding certain lands in 
the khas possession of the Zemindar had been granted in putni. The putnidar 
claimed to be entitled to the resumed lands. ^ he Zemindar and the lessee 
from bim resisted the claim on the ground that as under the putni lease, 5. A. No. 8 of 1904. 
right was reserved to the Zeminder to appoint Chowkidars upon a vacancy 
arising in the office, the Zemindar was entitled to the lands upon resumption. 

Held (Stephen and Mookerjee ]J.)— That the fact, that the Zemindar was 
entitled to make an appointment to the office of Chowkidar, did not create 
in him an interest in the lands held by the Chowkidars which upon resumption 
and transfer to the Zemindar would pass to the putnidar from whose lease 
they had not been excepted. 

Babus Latmohun Doss and Atul Chander Dutt for Appellant, 

Babus Golap Chundra Sarkar, Bussanta Coomar Bose, Dr. Sarat Chandra 
Banerjee and Babu Foy Gopal Ghosha for Respondent. 


Girish Chandra Roy 
and PN 


Hem Gada Roy 
and others. 








Appeal decreed, unida 





Hindu Law—Mita&shara joint family —Debt contracted by father and one kaloda Posad 
; a Prosa 
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in contracting the debt, the decree and the subsequent proceedings to enforce 
it are not bjnding on him, and his relief cannot be restricted to the redemption 
of the debt. 
L. R. 37 I.A. 216 ; I.L. R. 25 All. 214 and I. L. R. 28 Calc. 517 dis- 
tinguished. ١ 
Babus Golap Chandra Sarkar and Sarat Chandra Dutt for Appellant. 


Babu Lachmt Narayan Singh for Respondent. 
Appeal dismissed. 


1905. Ejectment—Notice to quit—Calendar applicable—Tenancy created before 
June 21. Transfer of Property Act. 


Gopi Nath Chongdar Appeal by the Plaintiff. 
q. Held (Mitra ])—1n a case where the Transfer of Property Act does not 
Abdul 0 and apply, the tenancy being created before the Transfer of Property Act, a 
: a notice to quit requiring the tenant to vacate the land after the expiry of six 
S. A. No. 1754 of months and after the end of the year of the tenancy is valid; such period of 
1903. six months being calculated according to the Bengali Calender and not accord- 
ing. to the Gregorian or English Calendar. un. 
I. L. R. 24 Calc. 720 explained and distinguished. 
Rabus Baidya Nath Dutt and Nagendra Nath Mitter for Appellant. 
Moulvie Mahomed Yusuf, Babus Mahendra Nath Roy and Krishna Prosad 


Sarvadhikary for Respondent. 











Appeal dlowed ; case remanded. 


1905. Bengal Tenancy Act, Sec. 103-—~-Kecord of rights, preparation of—Limita- 
June 14. Hon. 
Mahabir Prosad Appeal by Defendant No. 1. 
Sahu Held (Rampini and Caspersz J].)— Where there has been no settlement 
Kewa Kissen Singh of rent and no final publication of the record of rights, but a mere prepara- 
tion of a record of rights, an order made under Sec, 103 A, disallowing an 
S A No 1525 d objection under Sec, 103 98 the Bengal ay Act, is not a final E DE 
1903. an order having a judicial effect. A suit brought to obtain a declaration 
ع‎ that certain entries in such record were incorrect is not, therefore, barred 
either under Art. 14, Sch. II of the Limitation Act or under Sec. 104 H 
read with Sec, 111 of the Bengal Tenancy Act. ' 
It is not open to a defendant to complain that an issue raised at the instance 
of the plaintiff has not been tried. 
Babu Dwarka Nath Mitter for Appellant. 
Babu Baldeo Narain Singh for Respondents, - 





and others. 





Appeal dismissed. 
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SPECIFIC RELIEF. 
SOME GENERAL CONSIDERATIONS. 


A retired Civilian Officer of the Punjab has told us that when 
Sir Arthur (afterwards Lord) Hobhouse introduced the Specific 
Relief Bill into the Imperial Legislative Council, “ so ignorant were 
his fellow-coun^ "ors of the meaning of the term ‘ specific relief, ’ 
that he found it advisable to explain that the object sought was not 
the relief of the famine, then, prevailing in Madras and Central India, 
but of certain specified civil torts. After that the bill was passed 
without serious discussion, the case being one of ubi /u pulsas ego 
vapulo faníum." (1) It is clear that phrase which was not wholly 
intelligible to professed legislators stands in need of explanation. 

"Specific relief" may in brief be explained as relief in specie. 
The meaning will become clear by a consideration of some illustra- 
tions. Suppose Tom Brown owns a garden and John Smith dispos- 
sesses Tom Brown and takes unlawful possession of it. Now Tom 
Brown as owner of this garden has a right to hold this garden 
against everybody else in the world and do what he chooses with it, 
Since he has been deprived of the use and possession of this garden 
by John Smith, John Smith has interfered with Tom Brown's right 
and thus committed a wrong. Tom Brown is consequently entitled 
to redress, and this redress may take three forms. Either Tom 
Brown may ask a competent Court to punish John Smith for the in- 
vasion of his proprietary rights committed by the latter, or he may pray 
that the status quo an/e may be restored and he my be put back into 
possession of his garden, or he may be satisfied with compensation for 
the loss he has suffered and so he may allow John Smith to remain in 
possession of the garden provided he pays to the owner the proper 


(1) S. S. Thorburn, The Punjab in Peace and War p.246. See also Ab- 
stract of Proceedings of G.G.'s Council for making Laws (1875), Vol. XIV. p. 
276. In a caustic chapter on “ Machine Rule” Mr. Thorburn has sharply cri- 
ticised “ measures introduced by a lawyer ignorant of India and passed by a 
Council ignorant of the measures,” but perhaps not always with justice, 
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price of his property. If Tom Brown prays for the second relief he will 
be deemed to be asking for “ specific relief." He seeks to get back the 
very property he has lost, he therefore seeks relief in specie. 


Again consider a case where John Smith has agreed to sella 
house to Tom Brown. Tom Brown pays the price agreed upon, but 
John Smith does not eventually execute the requisite deeds.and. trans- 
fer the property. Here also Tom Brown may seek one or niore of 
three possible remedies. He may prosecute John Smith for having 
cheated him wijh false promises, he may ask a competent Court to 
compel John Smith to perform his contract, or he may be satisfied 
with pecuniary compensation and not enforce the sale. If Tom 
Brown seeks for the second relief, he will be deemed to be asking 
for “ specific relief." His prayer is that John Smith may perform 
the very thing that he undertook to do, he therefore seeks relief in 
specte. 

Similiar considerations will arise if John Smith's agreement is not 
to do a positive act, but to abstain from doing something which Tom 
Brown wants not to be done. Where the agreement is of a negative 
character, Tom Brown may ask for an order restraining John Smith 
from committing breach of faith. In this case also the relief sought 
is “ specific, " inasmuch as John Smith is compelled to carry out the 
very thing that he has undertaken, that is, not to do what he has pro- 
mised not to do. 


À consideration of thease concrete instances will make it plain that 
“specific relief" is directed to the obtaining of the very thing that a 
party is under the law entitled to ask for. But before we proceed 
to discuss the different forms of “specific relief’ that the Indian 
Legislature has thought fit to provide for, it is desirable to clear the 
ground by a brief consideration of the rights that may call for redress 
in this way, or, to put it from a different standpoint, the obligations 
that may be enforced by specific retief. For ‘right’ and ‘obligation’ 
(or ‘duty ’) are correlative terms. A person has a right only so far as 


one or more other persons are bound to respect that right. (1) He 


has a legal power to doa certain thing or maintain a certain status 
only if another will be restrained from preventing the exercise of this 
power. In a society which is an organic whole made up of a 
number of component units that are inter-related and inter-depen- 
dent, the weal and advancement of the whole can be brought about 
only by the highest self-realization of the components. But the self- 
realization of eacn must be consistent with and promotive of the self- 


(1) Holland, Furisprudence, ch. vii. 
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realization of all, and that alone is right which, while allowing full 
scope for the plenary development of an individual member, leaves 
ample room for similar development on the part ofall (1). The 
same thing, therefore, viewed from the standpoint of’ Professor 
Holland’s “person of inherence" is a r:gA7 and viewed from that of 
his “ person of incidence” isa duty or an obligation. In a court of 
law a right becomes manifest when the corresponding obligation is 
enforced. 


Now obligations may be broadly divided as “ paramount” and 
“consensual” (2). They may result from a voluntary act on the part 
of the person sought to be bound or they may not. John Smith as a 
member of society and a law-abiding citizen of His Majesty’s empire 
is bound to respect the rights of property vested in his fellow-citizens. 
This is a “ paramount" obligation. Again if John Smith has entered 
into-a lawful agreement with some fellow-citizen, that agreement he 
is bound to carry out. This is a “consensual” obligation. The 
rights that correspond to these two classes of obligations are “ antece- 
dent " and may be rights -iz rem and rights in personam. The rights 
that come into existence upon the breach of these obligations may 
be termed “remedial” or “ sanctioning” (3). 


Now when a breach occurs the party wronged has, as we have 
seen, three courses of redress open to him. Chief Justice Holmes in 
his classical work on Zhe Common Law has examined the early 
forms of liability and shown that vengeance, not compensation, and 
vengeance on the offending thing, was the original object. The law 
of civil and criminal wrongs has started from a moral basis, from the 
thought that some one was to blame, and it is retaliation which was 
sought for in the first instance by the aggrieved party. (4). In course 
of time however, other principles came into operation and, as reme- 
dies recognised by the courts of law now stand, we may say the gov- 
erning ideas are Retribution, Restoration and Compensation. The 
wrong-doer may expiate for the wrong he has committed by suffering 
in person or purse or by restoring things to their original condition 
and thus undoing the effects of his wrong-doing. The law of specific 
relief provides for this last form of expiation. 


(1) Kant. PAiloseghy of Law, (trans. Hastie), pp. 44-46. Cf. Puchta, Out- 
lines of S'urisbrudence, (trans. Hastie), ch. i. 


(a) Bigelow, Torts, ed. 6. p. vi. Professor Wigmore suggests “irrecusable " 
and ‘‘recusable,” 8 Harvard Law Review, 200. 


(3) Holland, Surisprudence, p. 130, J. W. Salmond, S urisprudence, pp. 86 


-- (4) O. W. Holmes Common Law, ch. i. Cf. E. Jenks, Law and Politics in 
the Middle Áges, ch. iv. 


Obligations, para- 
mount, consensual, 


Early. forms of 
liability. 


Forms of specific 
relief. 


Civil injuries. 


From status to con- 
tract. 
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The Indian legislature declares :— 

“ Specific relief is given 

(a) by taking possession of certain property and delivering it to 

a claimant ; 

(6) by ordering a party to do the very act which he is under an 

obligation to do ; 

(c) by preventing a party from doing that which he is under an 
obligation not to do ; 

(d) by determining and declaring the rights of parties otherwise 

than by an award of compensation ; or 

(e) by appointing a Receiver.” (1) | 

The same authority has further declared :— 

"Specific relief cannot be granted for the mere purpose of enfor. 
cing a penal law." (2) 

It is clear, therefore that the real object of tbe party seeking 
specific relief must be the protection of some civil right or the pre- 
vention of some civil wrong. It is in the case of civil injuries alone 
that a British Indian Court may be moved and this particular form of 
relief asked for. 


Now civil injuries may result from the violation of obligations 
either paramount or consensual Readers of Sir Henry Maine's 
brilliant works cannot be unaware of the result of his investigations 
that the progress of society has been from status to contract (3). It 
is only at a late stage of the evolution of human institutions that a 
man learnt to bring about an alteration of pre-existent rights or 
the creation of new rights by means of a voluntary act which brought 
him into fresh relations with those around him. And as society 
became fuller and larger and human affairs more and more 
complex, the activity of man assumed protean forms and consensual 
obligations came to occupy a much more important place in modern 
systems of law than paramount obligations did. We have got to 
consider wrongs of both kinds. These wrongs may be redressed 
either by compensation or by specific relief. 


SATISH CHANDRA BANERJI. 


(To be continued) 


(1) Specific Relief Act (1 of 1877,) s. 5. 
(a) lbid.s.7.Cf. Bank of Bengal v. Dinonath Roy, 1. L. R. 8 Calc. 166. 


(3) Ancient Law, p. 169. " Starting as from one terminus of history from 
a condition of society in which all the relations of persons are summed up in 
the relations: of Family, we seem to have steadily moved towards a phase of 
social order in which all these relations arise from the free agreements of Indi. 
viduals.” Cf. Jenks, of. cit. ch. vii. 


é 
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CASES AND COMMENTS. 


Equitable mortgage—Right to receive reni— Claim by tenant for 
refund. 

The question raised in this case was apparently one of first im- 
pression. An equitable mortgagee cannot generally take possession 
and consequently is not entitled to the rents prior to the date of the 
order for sale ; but where he gets possession lawfully, he is entitled 
to the rents from the date of posfession: Exp. Bignold 4 L. J. 
N. S. Bk. 58. If, therefore, a tenant pays rent to an equitable 
mortgagee with full notice that he claims it as such, is he entitled to 
claim a refund? Lord Alverstone C. J. answers this in the negative 
and we think rightly for the money was not paid under a mistake 
of fact and that the payment cannot be regarded otherwise than as 
voluntary. The case is distinguishable from Newsome v. Graham, 
10 B & C 234, as the tenant paid with the knowledge of the land- 
lord and would thus have had a good equitable defence to an action 
for the same rent by the landlord. 


Will— Codicil— Revocation—Inconstslent codicils of same date. 


A testatrix executed two codicils, both dated the same day, 
their provisions being to some extent inconsistent. The evidence 
showed that both were executed on the same occasion and practi- 
cally simultanceously. Gorell Barnes J. refused to admit either 
codicil to probate on the ground that they were so inconsistent, that 
they could not stand together. The Court of Appeal has reversed 
this decision, holding that where two testamentary documents are 
apparently inconsistant, the Courts will struggle to reconcile them 
if possible, collect some consistent disposition from the whole and 
thus admit both to probate as expressing together, the whole 
testamentary intention of the testator. Their Lordships approved 
and adopted the statement of the law contained in Williams on 
Executors, roth Ed. Vol. I. p. 125. 


Will—Executors—Lunacy of one— Revocation— Fresh grant. 

In this case one of the three executors who had proved a will 
subsequently became of unsound mind. The Court on the applica- 
tion of the others revoked the grant and made a fresh grant of the 
probate to the applicants, reserving power to the lunatic, in case 
he should become of sound mind and apply, to join in the probate. 


Fink 
V. 
Tranter 
[1905] 1 K. B. 
427. 


Townsend 
v. 
Moore 
[1905] P. 66. 


In re George 
Shaw 


[1905] P. 92. 


Robinson 
v. 
Gregory 
[1905] 1 K. B. 

.. 334 


King 
v. 
. Osborne ` 
[1905] 1 K. B. 
55I. 


Seymour 
y. 
Pickett 
[1905] 1 K. B. 
715: 
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Byelaw, validity, evidence of. 


In this case a person was prosecuted for breach of a bye-law 
made by a Municipal Council under Sec. 23 of the Municipal 
Corporations Act, 1882. The question arose asto what must be 
proved to, establish the validity of the bye-law. Lord Alverstone C. J. 
held that the production of a written copy of the bye-law authenti- 
cated by the Corporation seal is premafacie evidence, sufficient till 
rebutted that the bye-law has been duly made and that all conditions 
precedent to its becoming a valid operative bye-law, such as the 
fixing of a copy of the bye-law for 40 days in the Townhall before 
it can come into force, have been complied with. There is no 
reason why a similar rule should not be followed by our Courts ; 
see Madras Act III of 1862, Sec. 5. Sec. 57 of the Evidence Act 
is apparently not exhaustive and our Courts may very well take 
judicial .notice of all facts of which English Courts take judicial 
notice; see Queen v. Nobodwip, 1 B. L. R. O. Cr. 27. So far as 
Bengal is concerned, the matter is provided for by Sec. 24 cl. (5) of 
the Bengal General Clauses Act (1 of 1899); see also Sec. 570 of 
the Calcutta Municipal Act (III of 1899). 


. Indecent assault—Statement by prosecutrix— Evidence, admis- 
sibility of. 

In this case, the prisoner was indicted for an indecent assault on 
a girl under the age of 13 years whose consent to the act was ~ 
therefore immaterial. At the trial evidence was admitted of the 
answer given by the girl to a question put by another child, in the 
absence of the prisoner, as to. why the girl had not waited for the 
other child at the prisoner's house; the girl's reply was a complaint 
of the prisoner’s conduct towards her. Lord  Alverstone C. J. 
Kennedy, Ridely, Channel! and Phillimore JJ. held that the evidence 
was admissable, not as evidence of the truth of the charge alleged, 
but as corroborting the credibility of the girl and as evidence of 
the consistency of her conduct. "Their Lordships reviewed the law 
in England and also relied upon the judgment of the Supreme 
Court of Massachusetts in Commonwelth v. Cleary delivered by 
Mr. Justice Holmes. | 





Debtor and Creditor—Appropriation of payment —Righ of creditor 
to appropriate— Time when appropriation must be made. 

In this case the question arose, under what circumstances and 
for how long a creditor who has received from his debtor a sum of 
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money, unappropriated to any particuiar debt, has a right to appro- 
priate that sum. The Court of Appeal, following the observations 
of Lord Macnaghten in Zhe Macca [1897] A. C. 294, has held, that 
when a payment, made by a debtor to his creditor, has not been 
appropriated by the former, the creditor is entitled to elect how he 
will appropriate the payment up to the very last moment, and he 
may make an appropriation even when he is being examined as a 
witness in an action by him against the debtor. This appears 
to be consistent with Secs. 59 to 61 of the Indian Contract Act. 





Architect—Plans—Property in plans. 


An architect employed by a building owner to carry out altera- 
tions in certain houses, prepared plans, superintended the execution 
of the works and received the remuneration agreed upon. The 
building owner then demanded the plans which the architect refused 
to hand over, alleging a custom which entitled the architect to the 
property in the plans. The Court of Appeal has held that the 
custom set up was so unreasonable, -that the Court would not give 
effect to it and it would therefore afford no answer to an action by 
the building owner against the architect for recovery of the plans. 





Will—-Latent ambiguity—Partial blank-—Parot evidence. 


A. testatrix appointed as executrix and legatee, a person described 
in the will as “my grand-daughter."— The juestion arose whether 
evidence was admissiable for the purpose cf explaining the latent 
ambiguity due to the fact that at the date of the will and at the 
date of the death of the testatrix, she had three grand-daughters. 
Sir Gorell Barnes holds that although a complete blank in a will 
cannot be filled up, a partial blank may be explained by extrinsic 
evidence. This appears to be in accord with the earlier cases on 
the subject collected in Wigram on Extrinsic Evidence, proposition 
7, para. 194. 


Larceny—Fictitious sale. 


The prisoner was in the habit of buying from time to time from 
a manufacturing company ashes from their Works. The only 
agreement made between the manager of the Company and the 
prisoner was to the price per ton, the prisoner being at liberty to 
take as much as he required, upon the understanding that the 


Gibbon 
V. 
Pease 
[1905] 1 K. B. 
810. 


In the Estate of 
Hubbuck 


[1905] P. 129. 


King 


V. 
Tideswell 
[1905] 2 K. B. 
273- 
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amount of his purchase in each cases should be detrmined by the 
| weight as ascertained by the Company's weigher whose duty it was 
to enter in a book, a reccord of the weights. The weigher, fraudu- 
lently and in collusion with the prisoner, weighed and delivered to 
him x tons and entered the weight in the book as x—1 tons only. 
The question arose, whether the prisoner could be rightly indicted 
for larceny. The Court of King's Bench has held that he was rtghtly 
indicted. The illustration given by the Lord Chief Justice shews 
where the dividing line may be drawn: If the owner of of a flock of 
Sheep were to offer to sell and a purchaser agreed to buy the whole 
flock at so much a head, the owner leaving it to his servant to count 
‘the sheep and ascertain the exact number of the flock, and 
subsequently the purchaser were fraudulently to arrange with 
the servant, that whereas there were in fact 30 sheep, they , 
should be counted as 25 and the purchaser should be charged 
with 25 only, there would be no larceny, because the property 
would have passed to the purchaser before the fraudulent 
agreement was entered into. On the other hand, if the owner 
were to leave it to his servant to arrange the sale, autho- 
rising him to sell as many sheep out of the flock as the purchaser 
should be willing to buy, then if the contract of sale arranged 
between the servant and the purchaser was expressed to be for 25 
sheep and the whole 30 were fraudulently delivered to the purchaser, 
the obtaining possession of the 5 sheep as to which there was no 
contaract of sale, would amount to larceny. This is in accord with 
Reg v. Hornby 1 C & K 305, where the prisoner had received 
goods from the servant of the owner under colour of a pre- 
tended sale, and it was held, that the fact of his having received 
the goods with the knowledge, that the servant had no authority 
to sell and was in fact defrauding his master was suffcient to support 
an indictment for larceny. 
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The Hindu Wills Act—by Mohendra Chandra Majumdar, 
Sanyal & Co., Calcutta 1904. : 1 


It may seem strange at first sight that a Statute of six short sec- 
tions should require a volume of over 800 pages for its exposition. 
The puzzle, however, is solved when we remember, that one of these 
sections incorporates by reference, more than 100 sections of a 
different Statute, while another section saves all restrictions upon 
the creation of interests in property imposed by the Hindu, Jain, 
Sikh or Buddhist law. The consequence is, that for a thorough under- 
standing of the provisions of the Hindu Wills Act, a familiarity 
with the principles of the English law of testamentary devises and 
of the Hindu law of property is essential. Previous writers on the 
subject, notably, Mr. Justice Henderson in his Tagore Law Lectures 
and Messrs. Trevelyan and Phillips in their treatise, have fully dealt 
with the topic but these learned authors assume on the part of their 
readers a knowledge of the principles of the English law 01 
Wills which very few amongst the lawyers in this country, specially 
in the muffasil possess. Babu  Mohendra Chandra Majumdar, 
therefore, has done a service to the profession by this pub- 
lication of his elaborate commentary in which he makes a care- 
ful digest of the case law on the subject and what is more im- 
portant, seeks to deduce, wherever practicable, the principles which 
underlie them. An important feature of the book is the liberal 
quotation from the judgments in the leading cases ; this has the 
advantage of not only giving the law in the words of the Judges them- 
selves, but also of rendering unnecessary to some extent a reference 
to the original Reports, most of which are inaccessible to practitioners 
outside the Presidency towns. We have tested the commentary upon 
some of the more important sections and we have found it full, well 
arranged and on the whole, accurate. 'The index covers nearly a 
hundred pages and will be found a serviceable guide to the body of 
the work. We strongly recommend this book to all our lawyers 
who have to deal frequently with questions arising upon Wills, 
the construction of which, according to Lord Coke “do more per- 
plex a man than any other learning.” A word of praise is due to the 
publishers for the handsome get-up of this volume. 
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SHORT NOTES. 


Criminal Procedure Code (Act V of 1898), Secs. 107, 144, 145—Land 
dispute-—F urisdiction, 
Rule obtained by the Second party. 


Held (Rampini and Mookerjee JJ.)—-It cannot be held as an inflexible 
rule of law, that by the provisions of the Cr. P. Code, a Magistrate is depriv- 
ed of jurisdiction under Sec. 107 Cr. P. C. in a case in which the dispute 
likely to cause a breach of the peace relates to possession of land; the 
Magistrate has discretion to proceed either under Sec. 107 or under Secs. 144 
of 14s CEP: C. 


7 C. W. N. 746 ; I. L. R. 26 Mad. 471 followed. 
7 C. W. N. 142 doubted. 
Mr, Sinha and Babu Dasarathi Sanyal for Petitioner. 
* Rule discharged. 


Charge—Misjoinder—Indian Penal Code (Act XLV of 1860), Sec. qe 
Criminal Procedure Code (Act V of 1898), Secs. 164, 202, 364. 


The petitionet was the collecting member of a Punchaiyat. He was 
prosecuted and convicted under Sec. 409 I. P. C. The charge specified “three 
sums in respect of which he was alleged to have committed criminal breach 
of trust on the 20th May and sth August 1904. This Rule was obtained on 
the ground, (1) that the charge was contrary to law, because there ought to 
have been a separate charge in respect of each sum, and (2) that an 
admission made by him before a Deputy Magistrate had been improperly used 
in evidence. 


Held (Rampini and Mookerjee JJ.)—-That as the charge need not have 
specified any thing more than the aggregate sum of money in respect of which 
the -offence under Sec. 409 had been committed, the specification of the several 
items did not vitiate it. 

I. L. R. 24 All. 254, I. L. R. 31 Calc. 928 and I. L. R. 27 All. 69 followed 

I. L. R. a5 Mad. 61 distinguished. 

(2) Sec. 164, occurring in Ch. XIV of the Cr. P. Code which relates to 
information to the Police and their powers of investigation, has no applica- 
tion when a case is not under enquiry before the Police. Sec. 364 Cr. P. C. 
has no application when the accused person has not been tried for an offeuce, 
Whenasin the present case, a Magistrate is proceeding under Sec. 202 
Cr. P. C., the Code does not contemplate a statement or examination of the 
accused ; such statement, therefore, is, neither under Sec. 164 nor under. 
Sec. 364 Cr. P. C., admissible in evidence as proving itself. - i 

Babu Dasarathi Sanyal for Petitioner. 


Mr. Douglas White for the Crown. 
Rule made absolute ; retrial ordered. 
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Criminal Procedure Code (Act V of 1898), Sec. 213 cl. (2)—Charge— 
Commitment to Sessions— Withdrawal, 


The applicants were placed before the Subdivisional Officer of Kissengnnge 
on charges under Secs. 302, 149 and 147 I. P.C. Evidence was taken and 
they were committed to the Court of Sessions for trial on those charges. The 
committing Magistrate afterwards took further evidence, cancelled the 
charge under Secs. 302 and 149 and proposed to proceed with the charge 
under Sec. 147 himself. The accused thereupon obtained this Rule. 


Held (Rampini and Mookerjee ]])— That after an accused person has 
been committed to the Court of Sessions, upon certain charges, the committing 
Magistrate has no jurisdiction to take further evidence to cancel some of 
these charges and to try the accused on the remaining charges. Sec. 213 
cl. (2) Cr P. C, has no application to such a case. 


° Babu Nanda Lal Banerjee for Petitioner. 
Rute made absolute. 


Chakran Commissioner—Power to grant re-hearing—F urisdiction, inherent— 
Order, not final—Civil Court, power of interference. 


Appeal by Defendant No. 1. 


Held (Stephen and Mookerjee JJ.)—(1) Every Court has inherent jurisdic- 
tion to deal with an application to set aside an order made exparte, and to 
set: it aside upon a proper case being substantiated. A Chakras Commissioner 
who has made an order under Sec. 61 of Act VI of 1870 (B.C.), exparte is 
entitled to recall it, to rehear the matter in the presence of the parties and 
to make a proper order. 


(2) ‘A Civil Court is not bound to treat as final and conclusive an order 
made by a Chakran Commissioner undr Sec. 61 of Act VI of 1870 (B.C), 
if such order was made without notice to the parties affected thereby. 


LLR. 11 Calc. 632 explained. 
Babu Digambar Chatterjee for Appellant. 
Babu Debendra Chandra Mullick for Respondent Appeal allowed. 


Bengal Tenancy Aet (VIII of 1885), Sec. 155—Ejectment—Claim for ail 
the lands—Transfer of a portion—Forfeiture. 


Appeal by Defendants 2 and 3. 


Held (Stephen and Mookerjee [I)—(1) In a suit instituted by a landlord 
under Sec. 155 of the Bengal Tenancy Act for ejectment on-the ground that 
the occupancy raiyat has used the land in a manner which has rendered it 
unfit for the purposes of the tenancy within .the meaning of. Sec. 25 of the 
Act the claim must include all the lands comprised in the tenancy. If the 
claim is limited to the portion of the land covered by a building, the suit is 
badly framed and must fail. 
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. (2) The transfer by an occupancy raiyat of a portion of his holding does 
not effect a forfeiture of his tenancy, if he continues in occupation of the 
remainder, and although the landlord may be entitled to a declaration that 
the transfer is not binding upon him, he is not entitled to maintain an action 
in ejectment either against the transferor or the transferee. 


I, L. R. 20 Calc. 590, 2 C. W. N. 155 (S.N.y followed. 
I. L. R. 26 Calc. 615 doubted. 


Babus Umakali Mukherjee, Dwarka Nath Chakravarti and Hari Bhusan | 
Mukerjee for Appellant. 


Babu Sfogendra Chandra Ghose for Respondent. 
Appeal allowed. 


Code of Civil Procedure (Act XIV of 1882), Secs. 522, 525, 526—Arbitration 
award, private—Decree—Appeal. 


Appeal by Defendant. 


Heid (Stephen and Mookerjee JJ.)— When a Court has ordered a private 
award to be filed under Sec. 526 C. P. C., and has drawn up a decree in 
accordance with the award, no appeal lies against such decree except in so 
far as the decree may be in excess of or not in accordance with the award. 
The decision of the Full Bench in Z. L. R. 25 Calc. 757 in so far as it affirmed 
I. L. R. 25 Calc. 141 has been over-ruled by the Privy Council in Z. R. 39 


I. A. 51. (I. L. R. 29 Calc. 167). 
Mr. A. Choudhury and Babu S'oges Chandra Dey for Appellant. 


Mr. Hill and Babu Dewarkanath Mitter for Respondent. 
Appeal dismissed, 


Execution of decree—Fudicial proceeding—Obstruction—Code of Criminal 
Procedure (Act V of 1897) Secs. 476. 


. Held (Rampini and Mookerjee JJ.)—4A proceeding in execution of a 
decree is a Judicial proceeding within the meaning of Sec. 476. Cr. P. C. 
When therefore in execution of a decree, attempt was made to attach the 
properties of the judgment debtors and they along with others prevented the 
attachment, beat the decree-holder and threatened to beat the peon, where- 
upon the peon reported and the decree-holder complained to the Munsiff 


about the non-execution of the warrant, it was competent to the Munsiff to 


take proceedings under Sec. 476 Cr. P. C. and to direct prosecution under 
Sec. 183 I. P. C. 


I. L. R. 32 Calc. 367 م‎ 1 C. L. ¥. 161 distinguished. 
Babu Mohini Mohan Chatterjee for Petitioner. 
Rule discharged. 


^) 
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Forfeiture— Disclaimer of landlord's title, what amounts to—Raiyati tenancies 
~—Cause of action, antecedent to suit. 

Appeal by Defendent. 

Held (Stephen and Mookerjee ]].)—(1) A refusal on the part of a tenant 
to pay rent to a person, who claims to be his landlord, (as a transferee from 
the original landlord) until satisfied as to his title, is not such a disclaimer 
as would effect a termination of the tenancy. 

(2) An assertion by a tenant that the person claiming to be his landlord 
is not entitled to the whole rent but has co-sharers who must join in an action 
for rent is not such a disclaimer as would effect a forfeiture of the tenancy. 

۰ (3) The doctrıne of forfeiture by disclaimer of landlord's title does not 
apply to ratyati tenancies governed by the Bengal Tenancy Act and 
the principle of estoppel cannot be applied to make the doctrine of forfeiture 
indirectly applicable to such tenancies. 

I. L. R. 17 Cale. 196, I. L. R. 20 Calc. ror followed. 

2 C. W. N. 755, 6 C. W. N. 575 doubted. 

(4) As the cause of action must be based on something which accrued 
antecedent to the suit, the denial by a defendant of his landlord's title in 
the written statement would not entitle the plaintiff to a decree in that suit 
Por ejectmemt on the ground of forfeiture. 

J. L. R. 13 Calc. 96 followed. 

Babus Baidya Nath Dutt and Khetra Mohan Sen for Appellant. 


Babu S adunath Kanjilal for Respondent. 


Appeal allowed. 


Code of Civil Procedure (Act XIV of 1882) ss. 562, 588, sub-sec. 28— 
Order of remand, appeal from, when to be filed——Appeal filed after final decree— 
Transfer of Property Act (IV of 1882) s. 108 cl. (j)—Tenures of homestead 
lands created before the Act, transferability of—Custom. 


Appeal by the Defendants. 


Plaintiff sued his tenant and his assignees for ejectment from certain lands 
on the ground that the tenure was not-transferable. The principal defence 
was that the tenure was permanent and transferable. The first Court 
allowed the defence and dismissed the suit. The Subordinate Judge 
on the 29th March 1904 reversed the finding of the first Court as to perma- 
nency and transferability and remanded the case for trial on other issues under 
s. 562 C. P. C. The Munsiff disposed of the case after remand on the 28th 
April 1904, in favour of the plaintiff and gave him a decree for possession. 
The defendants did not appear at the hearing, but subsequently applied for 
a rehearing under s. 108 C. P. C. which was disallowed. The defendants 
then on the 28th June filed this appeal against the order of remand of the 
Subordinate Judge, but did not appeal from the final decree. 


Held; (Maclean C. J. and Mitra J.) That the appeal is not maintainable, 
as the final decree in the suit was passed before its presentation. If a party 


1905. 
Fuly ro. 


Mallika Dasi 





v. 
Makhan Lal 
Chowdhury. 





S. A No. 2513 of 
1903. 


md nd 


1905. 
Fuly 8. 
Madhu Sudan Sen 





T. 
Kamini Kanta Sen. 





Mis. App. No. 251 
of 1904. 


——— —— 


1905. 

Fuly 5. 
Saroda P. Goswami 
D. 
Prosannamoyee 
Debi and another. 





S. A. No. 1196 
of 1904. 
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desire to ‘avail himself of the privilege conferred by Sec. 588 C. P. C. in 
relation to an order of remand he ought to do so before the final disposal of 
the suit; he cannot be permitted to wait until after the final disposal of 
the suit and then to appeal against the interlocutory order without appeal- 
ing from the decree in the suit. 


I. L. R. 12 Calc. 45 distinguished. 


Held also, that the transferability of a tenure of homestead land created ` 
before the Transfer of Property Act must be proved by custom which is not | 


proved in this case. 


2 C. W. N. 122 ; Second appeals Nos. 339, 448, 449 and 450 of 1903 referred 
to. 


7 C. L. ¥. 152 distinguished. 


Dr. Rashbehari Ghose and Babu Troilokhya Nath Chakravarti for Appel. : 


lants. 


Bain Dwarkanath Chakravarti for Respondent. 
Appeal dismissed. 


Review-—Reopening of case at the instance of one of two defendants—Whole 
case, if re-opened—Estoppel—Acquiescence. 

Appeal by Defendant No. r. 

In this case the plaintiff Prasannamoyee sued defendant No. 1 Saroda 
and another, defendant No 2 for recovery of possession of certain lands on 
a declaration of her title, defendant No. 2 being the tenant in possession 
under defendant No. 1. A decree was passed on a compromise between the 
plaintiff and defendant No. 1 in the absence of defendant No. 2. Sub- 
sequently on an application by defendant No. 2 for review, the whole case 
was re-opened and tried and a decree was passed in favour of the plaintiff, 
but the defendant No. 2 was maintained as tenant in possession. At this 
rehearing, the defendant No. 1 made no objection, and discarding the 
compromise, adduced evidence for the purpose of getting a decree entirely 
in his favor. Both the plaintiff and the first defendant appealed. The 
result was that the plaintiff got the entire property in the land, and both 
the defendants were thrown out. In this Second appeal by the defendant 
No. 1, it was urged that on the application for review by the second defendant 
the whole case could not be re-opened, and that the defendant No. 1 is not 
bound by the decree passed on review. 

Held: (Pratt and Pargiter ]])— That as the appellant himself allowed 
the whole case to be re-opened, he cannot now repudiate his own conduct. He 


* 


is now stopped from questioning the procedure after review. 
W. R, Gap number 212 referred to, 
Query—VWhether on the tenant's application the whole case could عط‎ 
reopened ? 
Mr. B. C. Seal and Babu Manmatha Nath Mookerjee for Appellant. 
Babus Nalini Ranjan Chatterjee and Khetra Mohan Sen for Respondents. 
l ' Appeal dismissed. 


1 


S 


VoL. IL] ° SHORT NOTES. 37" 


Decree, exparte, property taken in execution of-—Decree set aside and case 


being remanded in appeal, effect of—Court remanding a case, power of—Civil . 


Procedure Code (Act XIV of 1882) ss. 2, 562, 583, and 588. 
Appeal by the Defendant. 


Saudamini Debya obtained an exparte decree against the appellant and 
in execution took possession of some property. On appeal against the decree, 
the Subordinate Judge set it aside and remanded the case under s. 562 
C. P.C. The appellant then applied to the Munsiff for restitution of the 
property which had been taken in execution under s. 583 C. P. C. The 
Munsiff allowed his prayer. On appeal by Saudamini, the District Judge 
reversed the order for restitution, holding that the order of the Subordinate 
Judge setting aside the exparte decree and remanding the case was passed 
under s. 588 C. P. C. and was not a decree within the meaning of s. 2, C. P. C., 
consequently s. 583 C. P. C. did not apply to the case. In Second appeal 
against the order of the District Judge, it was urged that every Court which sets 
aside a decree or order has inherent power to order restitution of anything taken 
in execution of the decree or order set aside. 


Held: (Rampini and Bodilly JJ..\—When a decree is set aside on appeal 
and the case is remanded under s. 562 C. P. C, the appellant is entitled to 
restitution of the property taken possession of in execution of the decree so 
set aside, though an appeal has been preferred against the order of remand. 


I. L. R. 14 Calc. 484, and I. L. R. 21 Cale. 989 followed. 
Babu S'ogesh Chandra Roy for Appellant. 


Babu Surendra Chandra Sen for Respondent. 
Appeal allowed. 


Limitation Act (XV of 1877) ss. 39, 20 and 21—-Part payment by mort- 
gagor, effect of—Acknowledgment by mortgagor, effect of—Mortgagor’s vendee, 
without notice, if bound by such payment or acknowledgment, 


Appeal.by Plaintiff mortgagee. 


A mortgage was dated 28th April 1887, and the due date of payment was 
January 1888. On 28th December 1888 the mortgagor sold property No. 3 
included in the mortgage to the predecessors in interest of the defendant 
No. 2, who were not aware of the mortgage.. Part payments of the mortgage 
debt were made by the mortgagor on 29th December 1893, on 2nd February 
1894 and on the otb February 1900. An acknowledgment was also given on the 


.2nd February 1894. A suit to enforce the mortgage was instituted on the 


7th Pebraary 1903. The question was whether the part payments and the 
acknowledgment, which saved the mortgage from the bar of limitation so 
far as the mortgagor and the other properties of the mortgage were concerned, 
could bind the defendant No. 2, and keep alive the mortgage over property 
No. 4. The Subordinate Judge thought they could not, and decided the 
point in favor of defendant No. 2. 


Held (Maclean C. J. and Mitra ].)—On a construction of Secs. 19 and 20 
of the Limitation Act, that as" defendant No. 2 derived her title to property 
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No. 3írom the mortgagor subsequent to the date of the mortgage, the 
part payments and the acknowledgment by the mortgagor would be binding on 
her and on property No 3. 


Ir H. L. C. 118 followed. 

Mr. Sinha and Babu Baikuntha Nath Das for Appellant. 

Babus Lalmohan Doss and Siba Prasanna Bhattacharya for Respondent, 
Appeal allowed. 


P 


Evidence Act (I of 1872) s. g0—Presumption as to documents over 30 years 
old— Procedure. j 
Appeal by the Plaintiffs. . 
Held: (Per Woodroffe j.)—When a document which is over thirty 
years old has been tendered, under s. 9o of the Evidence Act 
itis for the Court to determine—which is a matter of judicial discretion— 
whether it will make the presumption mentioned in the section, or 
will call upon the party to offer proof of the document, stating its reasons ` 


‘in the latter event, and in the former, whether the presumption has been 


rebutted or not. 
Babus Basanta Coomar Bose and Charu Chander Ghose for Appellants. 
Babus Sib Chandra Palit and Foy Gopal Ghosa for Respondents. 
Appeal ال‎ 


i 


CONSTITUTION OF THE BENCHES. 


Maclean C. J. and Caspersz J.—Presidency Group. 
Ghose and Geidt JJ.—Rajshahye Group. 

Pratt and Bodilly JJ.—Burdwan Group. 

Henderson and Mitra JJ.—Patna Group. 

Rampini and Mookerjee JJ.—Criminal Bench. 
Sale, Stephen and Woodroffe JJ. — Original Site. 


THE 
. Calcutta Law Journal 


Vor. II. CALCUTTA, 16th August, 1905. l No. 4. 


SPECIFIC RELIEF. 
( Continued.) 


Taking /or/s first, we find the legislature providing for the 
case of a claim to possession of property. (1) Property may be 
either moveable or immoveable, and any meddling with either 
sort of property would be wrongful. In England such wrongs 
were classified either as Trespass or Conversion. In the case of 
immoveable property a wrongful and unwarrantable entry thereupon 
was designated /respass, and the owner was allowed to maintain 
an action of ejectment against the trespasser, and upon proof of 
title oust him and recover possession. If there was no actual 
dispossession, the owner might bring an action for trespass and 
recover pecuniary compensation (damages) for the injury done to 
the property. In the case of moveables or goods the act of the 
wrong-doer might amount to an “unauthorised assumption of 
the powers of the true owner." If it did, if the goods were removed 
from the possession of the rightful holder with the object of 
depriving him of them or of exercising some dominion or control 
over them, the wrong was designated conversion. If it did not, 
but there was only a wrongful intermeddling, the tort was a 
trespass. (2) In the latter case the common law courts allowed 
damages for the injury done either directly (3) or indirectly (4) 
to the property. Where there was conversion the party aggrieved 
had his ohoice of three actions, vis., of rozer, detinue, and 
replevin. (5) The first lay for the value of the goods, the second 
for the return of the goods wrongfully detained or for damages for 
such wrongful detention, and the third for restitution of a chattel 

(1) Specific Relief Act, s. 5 (a). 

(2) Trespass to goods and Trespass de bonis asportatio. 

(3) Action of trespass, 

(4) Action of tresspass on the case, 


See Blackstone, Commentaries, bk. HI, ch. ix, ed. 21, pp. 144—153. 
See also, J. W. Salmond, Observations on Trover and Conversion, 21 Law Quar- 
terly Review, pp. 43-54. 


3 


Torts: Wrongs 
to property: 
(i) moveable, 

(in) immoveable 


Damages in 
common law 
courts, 


Equitable 
doctrine of 
restitution. 
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unlawfully removed (generally by way of distress) with damages for 
the loss sustained by such removal. The law courts therefore had 
power in ordinary cases to require delivery or return of chattels 
capable of identification. (1) But there was no certainty of recover- 
ing anything but damages, as moveable property is liable to des- 
truction and decay and may be eloigned or removed out of the 
county where they were seized, in which case no further process 
could be issued against the goods themselves. Thus “it was early 
established that in an action for the recovery of moveable things, 
such as cattle or clothes, the law would not enforce restitution by 
any means of execution against the things themselves, but the 
defendant might absolve himself by paying their value in money." 
(2) Sir William Blackstone after discussing the special writs of 
execution issued to the Sheriff according to the nature of the 
case, concludes, “So that, after all, in replevin and detinue 
(the only actions for recovering the specific possession of personal 
chattels), if the wrong-doer be very perverse, he cannot be 
compelled to a restitution of the indentical thing taken or 
detained; but he still has his election to deliver the goods, or 
their value:-an imperfection in the law, that results from the 
nature of personal property, which is easily concealed or conveyed 
out of the reach of justice, and not always amenable to the 
Magistrate." (3) Thus in spite of the “excellent intentions" of the 
common law (4) the plaintiff had generally to satisfy himself with 
damages or pecuniary compensation. This, it is easy to see, is 
not always adequate. Tom Brown may have a valuable chattel 
which is unique of its kind and cannot be replaced. -If John Smith 
makes away with this chattel, can Tom Brown be sufficiently 
recompensed by a decree for money? The article in question 
may have a prefinm affectionis, which it is absolutely 
impossible to value in sordid silver or gold. Again John 
Smith may get possession of Tom Brown's goods as a 
trustee, and then abuse his position and appropriate the goods. Is 
it proper that a person, who stands in a fiduciary relationship, 


(1) Story, Equity ¥urisprudence, ed. 13 (Bigelow), Vol. II, editors's note, 
pp. 31-32. Cf. Pollock and Maitland, History of English Law, ed. a, Vol. .IL, 
PP- 523, 595. 

(2) William's Law of Personal Property, ed. 13, p. 5. As a matter of 
practice the plaintiff had to specify the value of the goods sued for on payment 
of which the defendant would be absolved. Bractom Li, cap. iii, par. iii, 
fol. 102a. The judgment was also framed conditionally entitling the plaintiff 
to recover either the property or its value. Com. Dig. Tit. Pleader a W. 52, 
2 X. 12, See also Pollock and Maitland, of. cit., II, p. 154. 


(3) Blackstone, Commentaries, ed, 21 (Couch), III, pp. 413-4. Also cf. p. 146. 
(4) Pollock and Maitland. History of English Law, vol. II, ed. 2, p. 596. 
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should be allowed to elect whether he should keep the goods of 
the beneficiary or compensate him in money? If such a thing were 
allowed, the beneficiary would be completely at the mercy of the 
fraudulent trustee. No wonder in such cases the Lord Chancellor 
or the keeper of tbe King's conscience, assumed jurisdiction, and 
where the common law courts failed to carry out their intentions, 
the equitable doctrine of restitution found play. The defendant 
was not allowed to defeat the plaintiff by paying damages, he was 
directed to return the very property he had wrongfully taken or 
detained. 

Passing on to contracts, we find that they are the proper subjects 
of specific performance. Not only may a party be ordered to do 
the very act which he is under an obligation to do, but he may be 
prevented from doing that which he is under an obligation not to 
do(r) Clearly the affirmative obligation here contemplated is of 
the consensual type, more often than not it will be a matter of 
contract. But what is a “Contract”? The Indian Legislature 
defines it as “an agreement enforceable by law." (2) An “agree- 
ment" in its turn is defined as “every promise and every set of 
promises forming the consideration for each other." (3) To under- 
stand this definition we must refer to the preceding clauses (a) and 
(5), which run thus :— 


“(a) When one person signifies to another his willingness 
to do or to abstain from doing any thing, with a view to 
obtaining the assent of that other to such act or abstinence 
he is said to make a proposal. 

(6) When the person to whom the proposal is made signifies 
his assent thereto, the proposal is said to be accepted. 
À. proposal when accepted becomes a promise." 

These definitions have been criticised (4), and it must be 
admitted that they do not help us to arrive at a clear understanding 
of any definite theory of contract A distinguished jurist has 
observed, “The doctrine of contract has been so thoroughly re- 
modelled to meet the needs of modern times, that there is less 
necessity here than elsewhere for historical research. It has been 

(1) Specific Relief Act, s. 5 (6) and (o). 

(2) Indian Contract Act (IX of 1872), s. 2 (d). Cf. “A contract is an agree» 
ment upon sufficient consideration to do or not to do a particular thing," 
Blackstone, Commentaries, Vol. Il, p. 442. 

(3) Indian Contract Act, s. a (e). 


(4) See e. رع‎ Salmend, S'urisbrudence, p. 373; Holmes, Common Law p. 
298. Markby, Elements of Law, ed. 5, p. 305. But see Pollock, Principles of 
Contract p. 8. See also his Commentary on section 2 of the Indian Act esp. 
pP. 11-12, 22-24, P e 
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Hindu and 
Mahommedan 
Law. 
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so ably discussed that there is less room here than elsewhere for 
essentially new analysis." (1) It is, however, necessary to give a 
short account of modern doctrines with the object of making our 
own ideas clear upon the subject, and as the statute law in British 
India is practically the creation of English lawyers trained at 
home, it will be necessary to refer to some of the forms of pro- 
cedure that obtained in England in past ages. “Whenever we 
trace a leading doctrine of substantive law far enough back," says 
the authority just cited, “we are very likely to find some forgotten 
circumstance of procedure at its source." (2) Professor Harriman 
has truly observed, “The history of; English law is very largely the 
history of English procedure," and his conclusion that “the general 
idea of contractual obligation was unknown to our Anglo-Saxon 
ancestors, and that only in very recent times has that idea become 
fully developed" is entirely justified by the data made available 
by the researches of historical students of law. (3) Under the 
circumstances it is idle to expect any common law theory of con- 
tracts. In India, however, we are not trammelled by considerations 
of the forms and rules of the common law of England or America. 
lo both Hindu and Mahommedan laws the conception of a con- 
tract as an agreement has been familiar from early times. The 
Indian lawyer therefore need not bother himself with the incidents 
of specialities or contracts of record. He never treats a judgment 
as a contract, he need not discuss if a seal imports consideration. 
To adopt the terms used by the ancient Muslim jurists, the 
"pillars" of every agreement which may be treated as an act in 
the law, and which contemplates the creation of legal relations, 
are two-fold, viz, offer and acceptance. (4) Two persons must 
agree to create rights and liabilities as between themselves, to 
bring about a certain relation between them which has certain 
legal consequences attached to it. With this view one must make 
an offer and the other must accept that offer. It is only when 
two persons have thus agreed together, when the offer made has 
been thus accepted, that the legal relation contemplated is established 
(1) Holmes, Common Lam, p. 246. 
(a) Ibid, p. 253. 


(3) E. A. Harriman, Law of Contracts, ed. 2, p. 372. See also [e op cit. 
pp. 268 ef seg.; Pollock and Maitland, op cit., bk. II, ch. v; Pollock, Axpan- 
sion of the Common Law, p.155. Professor Harriman forcibly points, out 
that it is not easy to define “contract,” because the term has been applied 
to so many things that are not promises or agreements at all. His 
conclusion is, “Contractual obligation is that legal obligation which 
is the result of a voluntary act on the part of the person bound, and which 
is defined by that act” (p. 1, see also p. 367). 


(4) See, e. g., Hedaya (trans. Hamilton, ed, Grady), Bk. xvi, p. 241. 
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as between them, certain rights accrue in favour of one, certain 
liabilities become imposed upon the other. The Indian lawyer 
therefore may without hesitation start with Savigny’s famous ana- 
lysis of a contract. (1) Itis an agreement of which the constituent 
elements are :— 
(i) several parties, 
(ii) an agreement of their wills, 
(iii) a mutual communication of this agreement and 
(iv) an intention to create legal relation between the parties. 
This luminous analysis has been accepted by the majority of 
subsequent writers (2) and may besaid to have received the 
sanction of judical decisions too. For instance, Vice-Chancellor 
Kindersley is reported to have said, “In order to constitute an 
agreement or contract, two things are requisite, —firstly, the will, 
and, secondly, some act, whether in word or deed, whereby that 
will is communicated to the other party. No man has entered into 
an agreement or contract to do, or not to do, some particular thing 
unless he has willed that the thing should be done or forborne 
and also has communicated that will to the other party by 
some act engaging to carry it into effect ; when both parties 
will the same thing, and each communicates his will to the 
other, with a mutual engagement to carry it into effect, then 
(and not till then) an agreement or contract between the two is 
constituted" (3). In a similar strain, Lord Cairns, discussing 
the possibility of a contract arising between persons, who thought 
they were dealing with a party known to them, and a pretender, 
who induced them to believe him to be such party, said “ Of 
him they knew nothing, and of him they never thought. With 
him they never intended to deal. Their minds never even for an 
instant of time rested upon him, and as between him and them 
there was no consensus of mind which could lead to any agreement 
or any contract whatever. As between him and them there was 
merely the one side to contract, where in order to produce a 
contract, two sides would be required " (4). 
SATISH CHANDRA BANER]I. 


(fo be continued). 


(1) System, Vol. II, p. 308. 

(2) Pollock on Contracts, p. 34. Anson onm Conétrcats, pp. 2-9. Salmond, 
Furisprudence, ch. xvi, s. 123. Markby, Elements of Law, ch. XV, (ed. 5) 
pp. 302—7. 

(3) Haynes v. Haynes, 1 Dr. and Sm., at p. 433. Cf. Marshall v. Bertidge, 
19 Ch. D., 133; Wildin v. Sanderson, (1897. 2 Ch, 684; Carlill v. Carbolic 
Smoke Bail Co., (1893) 1 Q. B., 256, 268. 

(4) Cundy v. Lindsey [1878] L. R., 5 A. C, 459; s. c. Finch, Cases on 
Contract, at p. 445 (ed. 2). 
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REVIEW. 


The Code of Criminal Procedure by G. S. Henderson, M.A., 
7th Edition, Weekly Notes Printing Works, Calcutta, 1905. 


À commentary which hasreached a seventh edition does not 
stand in need of any praise from the Reviewer, but we offer this 
publication our warmest welcome froma feeling of gratitude, 
because it is difficult to conceive, how a criminal lawyer in good 
practice can do without his “ Henderson." The present edition is 
a distinct improvement upon its predecessors ; the notes are fuller 
and better arranged. By a judicious use of black leaded type, the 
notes have been subdivided and classified, a device, without which 
some of the longer notes, e.g., the notes on Sec. 145 which occupy 
twenty-five closely printed pages, would be extremely difficult 
and inconvenient to use. We are glad to find that the cases from 
the Punjab Record have been duly incorporated ; there can be no 
doubt that there is in certain quarters a tendency to ignore all cases 
notto be found in what are called the authorised reports ; but 
obviously a decision, which is supported by sound reason, does not 
lose in value because the Official Reporter does not choose to take 
notice of it. There is, as is well known, a large number of important 
cases in the Punjab Record and if the commentators of other Codes 
followed the example set by the author of the present commentaries 
it would be a distinct gain to the profession. If we may be per- 
mitted to offer one suggestion, it would be an advantage, if in 
Citing cases, the dates of the decisions were also given, e.g., where 
the same point has been discused by the different High Courts, 
this procedure would show at a glance how the law has been 
developed. It would further indicate whether a partcular decision 
is upon the present Code or upon a repealed enactment. So far 
as we have been able to test the book in different places, we have 
not come across any omissions in the citation of cases which are 
brought quite up to date with the help of the addenda and cor- 
rigenda. 
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Code of Civil Procedure (Act XIV of 1882), Sec. 11—Civil nature. 1905. 

Appeal by the Plaintiff. E 

Held-—(Pratt and Bodilly J).—Suits as to religious rites and ceremonies Lokenath Misra 
which involve no question of the right to property or to an office, are not 
suits of a Civil nature and therefore not cognisable by a Civil Court. A 
worshipper of certain idols cannot therefore maintain a suit against the 
custodians of those idols to locate them in a certain temple instead of in 5. A. No. 1939 of 





v. 
Dasarathi Tewari 
and others, 








1903. 
another temple. ب‎ 

I. L. R. 5 Bom. 80 and 11 Mad. L. F. R, 215 followed. 

I. L. R. at Calc. 463 distinguished. 

Babus Baidya Nath Dutt and Nagendra Nath Mitter for Appellant. 

Babus Fogesh Chunder Dey and Khetra Mohan Sen for Respondents. 

Appeal dismissed. 

Criminal Procedure Code (Act V of 1898), Sec. 411— Presidency Magistrate, 1905. 
Calcutta— Appeal. xd d 

Appeal by the Accused. Max. Minck 

Rule obtained by the Accused. v. 

Max Minck was convicted by the Chief Presidency Magistrate of Calcutta ان‎ 
and sentenced to one day's imprisonment and to pay a fine of Rs. 200. He Cr. App. No. 7o1 of 
appealed to the High Court and in the alternative obtained a Rule for 1905. 





Revision of the order. Cr. Rev. No. 710 of 


Held (Rampini and Mookerjee JJ)— That under Sec. 411, Cr. P. C. no 1905. 
appeal lay to the High Court as the accused had not been sentenced to VOI 
imprisonment for a term exceeding six months nor to fine exceeding Rs. 200. 

-I. L. R. 16 Cale. 799; J. L. R. 20 Bom. 145 followed. 

Mr. A. Chowdhury and Babu Hari Bhusan Mookerjee for Accused. 


Appeal dismissed; Ride made absolute. 


Code of Civil Procedure (XIV of 1882) Sec. 273—Sale. 1905. 
Appeal by the decree-holder. . Aug. 2. 
Held (Pratt and Bodily ]J.)—Sec. 273 C. P. C. is imperative. The 
Court on receiving the order for attaching the decree is bound to do so and v. 
cannot refer the matter back for further information as to the amount under Bonomali Mukherji. 


————Á P 


execution; and if it does so and ا‎ to sell the property, the sale is Mis. App. No. 70 
invalid, and not merely irregular. : of 1905. 
Babu Sorashi Cheran Mitra for ses 
Babu Biraj Mohan Mosumdar for Respondent. 


Manik Lal Seal 


Appeal dismissed, 





1905. 

Reg. VIII of i819—Putni Sale—Purchase by a defauiter—Voidable— Fiy 31. 
Contribution, suit for—— Limitation, when begins to run.— Art. 61, Matan gini Debya 

Appeal by the Plaintiff, 


Held (Maclean C. J. and Pratt [.( —When a putni sold for arrears of rent, PrasannamoyiDebya 
is purchased by one ofthe co-putnidars, defauiters, the sale is not absolutely S. A No. doa of 
void but only voidable and the property would remain in the purchaser, 1904. 


1905. 
Fuly 31. 


Ram Kanai Ghose 
and others, 





v. 
Raja Sri Sri Hari 
Narayan Singh Deo 
Bahadur, 





A. O. D. No. 180 of 
1902. 


م 


1905. 
Yuly 28. 





Nasarulla Mia 


v. 
Amiruddi 
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until the sale is avoided. A suit therefore brought after such avoidance, 
by the purchaser for contribution for arrears of rent paid by him while in 
possession against his co-putnidars would not be barred if brought within 
three years from the date ofthe avoidance; time begins to run from such 
date and not from the date of payment. Art. 61 applies, 


Babus Lalmohan Doss and Biraj Mohan Mojumdar for Appellant. 


Babu Ram Chandra Masumdar for Respondent. : 
Appeal decreed, 


Debutter property—Shebait—Alienation, suit to set aside—Limitation Act 


(XV of 1877) Sch. HH, Art. 134. 


‘ Appeal by the Defendant. 


Held (Harington and Mookerjee J]].)— When a shebait of debutter property 
has granted a permanent leasé for a valuable consideration in excess of his 
powers and in violation of the trust, a suit to recover the property from the 
hands of the lessee is governed by Art. 134 of the second schedule of the 
Limitation Act, and must be brought within 12 years of the lease. If such 
a suit ıs brought by the successor ofthe shebait who granted the lease, he 
does not get a fresh start from the date of his appointment as shebait. 


JI. L. R. 23 Calc. 536, I. L. R. 20 All. 482 and I. L. R. 27 Bom. 363, 373 
and 500 followed. 
Babu Munindra Nath Bhattacharjee for Appellants, 


Babus Dwarkanath ChakravarH, Mohendra Nath Roy, Soroshi Charan 


Mitra and Lalit Mohan Ghose for Respondent. 
Appeal allowed, 


Bengal Tenancy Act (VIII of 1885) Secs. 1034, 104 H, IIIA, Rent, suit 
for—Res judicata. 
Appeal by the Plaintiff. 


Held (Mitra and Caspersz JJ.)—An order striking off a petition of 
objection under Sec. 103A of the Bengal Tenancy Act, for default is not a 


S. A. No. 92 of 1904. judicial order, nor does it operate as res-judicata in a subsequent suit for 





rent brought by the objector, against the recorded tenant. 


I. L. R. 28 Calc. 471 followed. 

(2) The first part of Sec. 111A of the Act prohibits suits which seek to 
take undue advantage of mere technical defects in the procedure leading up 
to or involved in the settlement proceedings. 


The section further prohibits the alteration of rent once settled except 
to the extent allowed by Sec. 104H ; and the proviso, in virtue of which, 
suits of a declaratory nature may be brought, cannot be read as prohibiting 
suits for the recovery of arrears of rent alleged to be due from tenants. 

(3) Section 104H of the Act is designed mainly to safeguard the Govern- 
ment Revenue and to attach reasonable finality to the fixation of the rental 
assets upon which the Revenue is based. It does not bar a suit like the 
present brought against the recorded tenant for rent due. 


VOL, IL] io wv SHORE NOTES: . 000 42, 








- Baby Dwarka Nath Chakravarti and Moulvie.Z. R. Zahid for .Appellant:.: 2 gs 
Moulvie Syed Shamsul Huda and Babu Girija Prasanna, Roy ABE à tem 
for Respondent. 1 ee و‎ pi tecti 
E Appeal allowed ; Mone TAMANTE P : 
Indian Penal Coda, Sees. 352. 372, pes fria —Kidmapping—Orphanage— bane ` r905. - xd 
Lawful guardianship.. » "IE Faly 26. 
. Appeals by the Accused. "n 07.05. 2.,, Kunja Behary Bose 
| and another. 
The appellant in Appeal No. 674 was tried and corivicted: i the Third’ v. 
Presidency Magistrate of Calcutta for kidnapping two girls from the Sham: Emperor. 
bazar Hindu Orphanage and sentenced under Sec. 363 I. P.C: The appellants” 


Cr. App. No. 607 
in appeal No. 607, were convicted under Sec. 372 1. P. C. fpr ‘disposing of the of 1905. 


same’ two girls for, purposes of prostitution. On behalf of the appellants 
ii No. 607, it was contended that all the accused should not have been tried 5 
together. On, behalf of the appellant in No. 674, it was. argued | that the Emperor, 

lawful guardianship of the Orphanage authorities had not been established. Cr. Ap ù. No; 674 


Held (Rampini and Mookérjee JJ.)—That when the circumstances, as in 8 of 1905. 
this case, disclose that the act of kidnapping and the subsequent disposal of E 
the girls, though by different persons, were parts of the same fransaction, a n 
joint trial of all the accused is not illegal or contrary to Sec. 239 Cr. P. C. MP LE Yu 





Sheikh Yakub. 





(2) , When the authorities of an Orphanage have taken charge of and are 
maintaining minor orphans placed under their charge either by friends or. 
relatives or by the Commissioner of Police,the minors are under the lawful 
guardianship of the Superintendent of the E within the meaning of. 
Sec. 361 I. P. C. 


I. L. R. 8 Calc. 974 applied, 


2 Mr. Hil, Babus Baidya Nath Dutt, ‘¥nanendra Nath Sarkar and Debendra 
Nath Das for Appellants. 


Mr. Morton tor the Crown. 
Appeals dismissed, 


— 


Indian Penal Code, Sec. 341— Criminal -Procedure "Code, Sec. 133— 


1905.. 
Public way. zn M ته‎ NE Fuly 24 
. Rule obtained by the Accused. ° NS e i e Morimátha' Nath. 


The accused were convicted under Sec.- 341 I. P. C. on the ground that" Chatterjee and 


5 : another. 
they had’ erected a, house upon ã- PET en was i ta be a E م لقت‎ 
: EE ^: Bejoy Madhab .- > 
w 2 7 ae a e set - t- J y a 7 5 
ay Ghose, 
Held’ (Rampini and Mookerjee JJ.)}—That as the way was I to , be, ب‎ 


a public way, proceedings should have been taken under Sec. 133 Cr. P. C. Cr. 5 o. 658. 
and the accused’ could not Te convicted OE wrongtul restraint under Sec. 341 ES 
IBI en E 

"Babe  Düsarathi Sanyal for Petitioner. aê SOR 


NT SRE RE o aS "^ ~ Rule made-absaiute, 


e 


* . hd . 
. T 9 d - Soul 1 ird a av ad n eme gus 
EDS A t BL aae a 23.7 oy a SI 1 ` ween I م‎ = aa ES E dent oh 


1905. 
Fuly 24. 


Ramzan Ali 
v, 
Abdul Ali. 








Cr. Revn. No, 659 


of 95 


-— + 


> 1905. 
Fuly 24. 


—MÁÁ—— 


Nandalal Dey 
v 


Emperor. 


Cr. Revn. No. 678 
: of 1905. 


MP 


1905. 
Fuly ar. 


Ijjut Ali Sarkar 
v 


Emperor, 
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Criminal Procedure Code, Sec. 147—Right to pray in a mosque—Dispute 
of a Civil nature. j ` : : 


Rule obtained by the Accused. 


` The petitioner was the mutwali of the Motejheel mosque in Hoogly and 
prevented the Sunnis from entering the mosque and offering prayers there. The 
Magistrate thereupon took proceedings under Sec. 147 Cr. P. Code and 
directed the mutwali not to obstruct the Sunnis from praying in the Mosque. 


Held (Rampini and Mookerjee ]J.—'That the dispute as to the right 
ofthe Sunnis to enter the mosque in question and to pray there was emi- 
mently one for the’ Civil Court to decide, and that consequently the order 
under Sec. 147 Cr. P. C. must be discharged. 


Babu Baidya Nath Dutt.and Dasarathi Sanyal for Petitioner. 
Rule made absolute. 


Criminal Procedure Code, Sec. 70-—Summons, service of, outside Presidency 
towns. 


Rule obtained by the Accused. 


The petitioner, a resident of Gumgarh in Midnapur, was summoned to 
give evidence in a Criminal case in Tumluk. The summons was delivered to 
a servant at his residence during his absence in Calcutta. He did not appear 


to give evidence and the Magistrate sanctioned his prosecution under Sec. 
194. T. Pe. 


Held (Rampini and Mookerjee J].)-— That the sanction was bad and must 
be revoked, because the summons had not been duly served under Sec. 70 
Cr. P. Code. It is only in a Presidency town, that when the person summoned 
cannot be found, the summons may be left with his servant residing with 
him. Outside Presidency towns, it must be left with an adult male member 
of his family. 


Babu Dwarka Nath Mitter for Petitioner. 


Rule made absolute. 


Indian Penal Code, Secs. 193, 466—False evidence—Forgery. 
Appeal by the Áccused. 


The accused was a collecting member of a funchayat for the collection 
of chowkidari taxes. He submitted a list of persons in possession of holdings 
during 1:310 and liable to pay the tax. He subsequently substituted 


Cr. App. No. 606 of two pages in this list, showing the names of twelve additional persons as in 


1905. 


mm 


possession and liable to pay taxes. It was suggested that he had done this 
with a view to create evidence in favour of one of the additional persons 
who had a case pending atthetime. He was prosecuted and convicted under 
Secs. 193 and 466 I. P. C. There was no evidence to show whether the 
persons whose names were added in the list were or were not in possession, 
Held (Rampini and Mookerjee. ]].)— That the conviction could not be sus- 
tained. To support a conviction under Sec. 193 for fabricating false evidence, 
it must be shown that the return which he submitted contained a statement or 
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entry which was false in fact; it is not enough to show that the return was in- 
consistent with a previous return. The case was also, upon the facts, clearly 
not within Sec, 466 I. P. C. l 

Messrs. Sinha, Ghose and Guha for Accused. 

Babu Siris Chandra Chowdhury for the Crown, 


Appeal allowed. 
Fishery rights—River, change of course of a—Lakes or dobas—Communication. ^ 1905. 
Appeals by the Plaintiffs. July 19. 
Held (Ghose and Geidt ]])—1f a river shifts its course leaving lakes, Hem Chandra 
dobas or sheets of water in its old bed, the grantee of the exclusive right of Chowdhury 


fishery in the river retains that right over such lakes and dobasso long as Rai him 
EE ao aja Jagadindra 
these latter remain in communication with the main channel at all seasons Nath Roy Bahadur. 


of the year, ees 
W. R. Gap. No. 108 ; 21 W. R. 27 and I, L. R. 17. Cale. 963, explained D TT 
and followed. : 
Babus Sreenath Das, Fogesh Chandra Roy, Promotho Nath Sen, Munindra 
Nath Bhattacharyya, Prec Sankar Majumdar and Debendra Nath Bagchi for 
Appellants. 
Babus Dwarka Nath Chakravarti and Ramakanta Bhattacharjya for 
Respondents. 





Decree varied, 


Civil Procedure Code (Act XIV of 1882), Sec. 13—Res-judicata. 1905. 

Appeal by the Plaintiff, F uly 19. 

Held (Mitra and Caspersz JJ.)—Sec. 13 of the Civil Procedure Code does Doma Ram 
not apply to a case, when in the previous suit which is set up as a bar, the 
defendant was absent at the date of hearing and the suit was dismissed on 
the failure ofthe plaintiff to adduce any evidence. S. A. No. 892 of 

J. L. R. 13 AH. 53 referred to. 1904. 

Babu Dwarka Nath Mitter for Appellant. 





v. 
Raghu Nath Pandit. 





Appeal allowed ; cause remanded. 








Code of Criminal Procedure (Act V of 1898), Sec. 97 cl. (2)—Right of 1905. 
private defence—Theft.—Illegal seisure of cattle. Fuly 19. 
Rule obtained by the Accused. Ghugoor Malita 
The complainant seized some cattle of the petitioner and was taking them 9. 
to the pound on the ground that they had trespassed on his land and were Emperor. 
damaging the crops thereon, The petitioner attacked him, caused him hurt (Cr Revn. No. 636 
and rescued the cattle; he was prosecuted for an offence under Sec. 323 of 1905. 


|. P. C. and pleaded in defence that the land upon which the cattle was 
grazing was his land, that they had been illegally seized by the complainant 
and that consequently he had a right of private defence of property under 
Sec. 97 cl. (2) I. P. C. 


Held (Rampini and Mookerjee ]].)— That assuming that the land belonged 
to the accused and that the cattle had been improperly seized, such seizure 
was not tbeft of the cattle and consequently there was no right of private 
defence of property within the meaning of Sec, 7و‎ cl. (2) I. P. C. 
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e E Nath AM ookerjee dió Babu Sasi , Sekhar ‘Bose for: Petitioner, 


M e Ae Nagar ge LENS EAE T Tu AUTE, Uns s icm Rule e 
1905. Probate and Administration Act (V of 1881) Will Probate. M 
Fuly 15. Appeal by the Petitioner for. Probate, . , 





. Held (Ghose and Geidt y j—Under the Probate and Administration 








Chaitanya Gobinda 
Peyari Adhikari— Act, probate cannot be granted of.an instrument which does not dispose of 
Petitioner. any property, but merely professes to appoint a person as Shebait of an 
A. O. D. No. 191 of endowment. 
1904. . Babu Baikuntho Nath. Das for, Appellant. : 
1 l Babus Dwarka Nath Chakravarti and. .Govinda. Chandra Dey Roy for 
Respondent. "E 
m Appeal dismissed. 
r905. ;_Griminal Procedure Code (Act V of 1898), See. 257. ١ 
دنا‎ -+ "Rule obtained by the Accused. ١ 
Jassim Sheikh and Held (Rampini, and Mookerjee [[ if an accused, after hé has éntered 
another upon „his „defence, applies to the Magistrate to issue ` process ` for compelling 


the attendance of his witnesses, itis obligatory upon the Magistrate’ to issue 
such process under Sec. 259 of the Cr, P. Code unless he considers that the 
Cr. Revn. No. 624 application is vexatious. If he refuses the ‘application’ without recording me 
of 1905. ground for refusal, his order must be set aside. 
um ^. BabuShyama Prasanna Majumdar for, Petitioner. 
Rule made absolute ; retrial ordered. 


v. 
Jadub Chandra Das. 





Criminal Procedure Code (Act V of 1898), mere 195, 476. 


guy i " Rule obtained by the Accused. MN | 7 
— ` . Held (Rampini and Mookerjee, J]])—AÀn order under Sec. 476 Cr. P. C. 
Saroda Charan ig not valid unless the matter in respect of which prosecution is sanctioned 
pcs comes within the cognizance of the Court in the course of a al pro- 


Narendra Mohan ceeding. 
Dhar. . (a) An order under Sec. 195 Cr. P. C; is bad unless the particulars required 
Cr. Revn. No. 585 by Sub-Sec, 4 are specified in the’ order. - 
ot 1905. - (3) When an: application has been made for sanction only, the- Court is not 
mot justified in issuing warrant at once aud the person who is sought to.be 





prosecuted. 
. Mr.Sinha and Babu Bidhu Bhusan Pane T Petitioner. 
‘Rule made absolute. 


m The Indian Arms Act (XI of 1878), Secs. 5 and 19 cl. (a). l 
ARR ` Rule obtained by the Accused. . na , e 
TUO The accused was convicted under Sec. 1g cl.. (a) of the Arms’ Act for 
Ashutosh Ghose having sold a gun to the Rani of Dhalbhum. The Rani had no license to 


^ 
4 








Ep E keep a “gun btt it was not proved that she was prohibited by any enactment 

í from possessing a gun wtthin the meaning of Sec. 5 of the Arms Act. 
Cr. Revn. No. 572 Held (Rampini and : - Mooketjee JJ.) That to support a conviction under 
of 1905. Sec. 19 cl. (a) of the ‘Arms -Act for the offence ‘of selling an arm in contraven- 


— 


fion of Sec. 5, it must- be shown that the' purchasér. is: : prohibited. from 


w [Dui x E 


possessing the same, ES ew 3 t» t? A LU E ¢ we eee du. i 2 vege . 4% 5 ep "1 
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Babu Shama Prosanna Mojumdar for Petitioner. 
Rule made absolute. 


Bengal Public Gambling Act (II of 1867), Sees. 4, 5, 6,—Presumption— 
Common Gaming house. 


Rule obtained by the Accused. 


The accused was convicted under Sec. 4 of the Gambling Act. There was 
nothing to shew that the place where the gambling was being carried on was 
a common gaming house within the meaning of the Act, but reliance was 
placed upon the presumption which arises under Sec. 6 of the Act; there was 
however no evidence to shew that the warrant for the arrest of the petitioner 
had been issued upon credible information that the house was a common 
gaming house. 


Held (Rampini and Mookerjee J])— That the presumption referred to in 
Sec. 6 of the Gambling Act does not arise unless a place has been searched 
under the provisions of Sec. 5, ie, upon a warrant issued upon credible 
information and in the belief that the place is used as a common gaming 
house. 


Mr. Thornhill and Babu Mohini Mohan Chatterjee for Petitioner. 
Rule made absolute. 


Criminal Procedure Code (Act V of 1898), Sec. 314—8Bond—forfeiture, 
Rule obtained by the Surety. 


The petitioner stood surety for a person who was being tried before a 
Joint Magistrate and he gave a bond to produce him before the Magistrate 
when called upon. The case was transferred to a Deputy Magistrate and 
the accused absconded. The Deputy Magistrate directed the bond to be 
forfeited, l 

Held (Rampini and Mookerjee ]])— That as the bond was for the pro- 
duction of the accused before a specified Magistrate, non-production of the 
accused before another Magistrate did not work a forfeiture of bond. 

6 C. W. N. 885 followed. 


Babu Atulya Charan.Bose.for petitioner. 
Rule made absolute. 


Several accused persons—Trial of some—Transfer. 
Rule obtained by the Accused. 


À complaint was made against the applicant and ten other persons toa 
Joint Magistrate who after directing the issue of summons against the 
accused, transferred the case for trial before a Deputy Magistrate. Two of 
the persons were tried and convicted. The Deputy Magistrate then left 
the District. Thereupon the complainant applied to the District Magistrate 
against the other accused including the petitioners. Warrants were issued 
and the case was transferred to another Deputy Magistrate. 


Held (Rampini and Mookerjee ]])— That the proceedings were not 


Hemraj Singh 
v 


Emperor. 





Cr. Revn. No. 573 
of 1905. 





1905. 
Fuly 12. 





. Sosi Kumar Ghose 


v. 
Emperor. 





Cr. Revn, No. 559 
of 1905. 


سے 


I905. 
Fuly 12. 


Amu Khondkar and 
another. 
y, 
Emperor, 








Cr. Revn, No. 580 
of 1905. 


` 


1905. 
Fuly 7. 


ن 


Morshia Barayal 
and another 


v. 
Elahi Buksh Khan. 





Mis. APP. No. 415 
of 1904. 


— 


1905. 
July 23. 


C. Forstmann 





v. 
Maharajadhiraj 
Bijoychand 
Mahtab Bahadur. 


S. À. No. 1928 
of 1903. 


ny 


. 
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irregular as the first Deputy Magistrate had tried only the case of.only two 
of the accused persons and it was no longer possible for him to exercise 
jurisdiction as to the rest. 


Moulvie Syed Shamsul Huda and Babu Girija Prasanna Roy Chowdhury 
for Petitioner. - 
Babu Sris Chandra Chowdhury for the Crown. 
Rule discharged. 


Code of Civil Procedure (Act XIV of 1882), Secs. 278, 281, 283—' Right 
which the plaintiff claims in the property in dispute’, meaning of. 
Appeal by the Defendants, l 


Held (Mitra and Caspersz JJ.)—The words ‘right which the plaintiff 
claims in the property in dispute’ in Sec. 283 of the Civil Procedure Code, 
mean the right to have the attachment of the property removed. Secs. 278 
281 and 283 must be read together. Where, therefore, a claimant has got the, 
property released from attachment by coming to terms with the decree- 
holder, in the course of a suit under Sec. 283, even without serving sum- 
monses upon the judgment-debtors and without a proper adjudication, a suit 
subsequently brought by him against the judgment-debtors for recovery of 
possession is not barred under Sec. 383 of the Code. 


ILL. R. 15 Calc. 674 and 1. L.R. 31 Calc. 228 followed. 
Babus Mahendra Nath Roy and Krishna Prasad Sarvadhikary for 
Appellant. 


Appeal dismissed. 


Contract Act (IX of 1873), Sec. 56—Hreach of contract—Act of God— 
Contemplation of parties—Act X of 1859—Equitable relief—Revenue .Court, 
Jurisdiction. 

Appeal by the Defendant. 

Held (Ghose and Holmwood JJ.)—Although as a general rule, a lessee 
is bound absolutely by the terms of his contract, yet where the breach of 
contract is caused by an act of God, an event which cannot be reasonably 
supposed to have been in the contemplation of parties when the contract was 
entered into he might properly be excused the breach of contract. 


L. R. 4 Q. B. 180 followed. 


(2 A Revenue Court, in a case under Act X of 1859, has no jurisdiction 
to grant relief on equitable considerations. 


I Marsh. 558, and 2 W. R. 28 (Act X Rulings) distinguished, 
Mr. Garth and Babu Mahendra Kumar Mitra for Appellant. 


Mr. Fackson, Babus Basanto Coomar Bose and Soroshi Churn Mitter for 
Respondent. 


Appeal dismissed. 


THE 
Caicutta Law Journal 
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SPECIFIC RELIEF. 
( Continued.) 


The necessity however, of the presence of a consensus of mind, 
2 subjective union of wills, has been questioned with great ingenuity 
by Professor Holland. This learned author, relying upon what may 
strictly be called the rule of estoppel, (1) propounds what he calls 
the “objective” theory of contract. According to him, the “ legal 
m2aning of such acts on the part of one man as induce another to 
enter into a contract with him, is not what the former really intended, 
nor what the latter really supposed the former to intend, but what a 
‘reasonable man,’ i.e. a judge or jury, would put upon such acts. " 
(2) He cites Professor Leonhard, “It may well be in contracts that 
a man may be bound to a meaning which demonstrably was not 
his, " (3) and he proceeds to show that the truth and practical impor- 
tance of his theory are confirmed by the generally received rules as to 
contracts made by post and by the law of agency, and that the doctrine 
of mistake does not conflict with this theory. It is impossible to do 
justice to Professor Holland's weighty arguments here. There is no 
denying that the law has to content itself in the majority of cases 
with an examination of the ex/ersal facts. For, as observed by a 
learned Chief Justice several centuries back, “it is trite law that the 
thought of man is not triable, for even the devil himself does not 
know what the thought of man is." (4) It is upon the thought as 


(1) The authorities cited are Pickard v. Sears [1858] 6 A. and E. 475; 
Freeman v. Cooke, 2 Ex., 654; Cornish v. Abington, [1859] 4 H.-and N., 549 ; 
Smith v. Hughes [1871] L. R, 6 Q. B., 607. In the last case Blackburn, J., 
observed, "If, whatever a man's real intention may be, he so conducts 
himself that a reasonable man would believe he was assenting to the terms 
proposed by the other párty, and that the other party on that belief enters 
into the contract with him, the man thus conducting himself would be equally 
bound as if he had intended to agree to the other party's terms," Upon 
this subject Ewart's Estoppel by Misrepresentation may be consulted, 


(2) Jurisprudence, p. 232. 
(3) Zrrthum, VoL I, p, 119. 
(4) Per Brian. C. J., 17 Ed. IV., quoted by Lord Blackburn in Brogden 


Y. Metropolitan Railway Co. [1877] L. R, a A. C., 69a. See also Keighley 
Maxsted & Co, v. Durant, (1901) A. C., 240, at 247, per Lord Macnaghten, 


1 


Holland's objective 
theory examined. 


Holland's analysis. 


e 
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expressed therefore that the law fastens. And if the expression 
justifies the inference to the mind of a reasonable man, that the 
man responsible for the expression entertained a particular intention, 
he may not be allowed to turn round afterwards and allege that his 
words did not mean what they said. “ Assent, in the sense of the law, " 
says Holmes, J.; “is a matter of over tacts, not of inward unanimity 
in motives, design, or the interpretation of words." (1) All this must 
be and is conceded, but we apprehend that all this does not affect 
the root of the controversy. Where the law requires an agreement it 
means an agreemen/,a union of two or more minds upon the same thing 
in the same sense, (2) though, of course, where there is every appear- 
ance of the parties having agreed the law does not probe deeper and 
seek to discover within their hearts the noumenon or “ thing-in-itself ” 
of this agreement. As a matter of theory there can be no contract 
without an agreement of two wills. As a matter of practice the law 
has to satisfy itself with the phenomenon of a consensu ad idem. But 
the law does so satisfy itself not because it does not require a con- 
sensus of wills, but because the phenomenon may as a rule be taken 
to represent the noumenon, because the phenomenon has any value 
simply as a symbol or index, and it pre-supposes the noumenon. The 
distinction, therefore, that Professor Holland seeks to establish is not 
of much theoretic importance, and does not really affect the truth and 
justice of Savigny's well-known analysis. (3) Dr. Holland's ana- 
lysis, being even more detailed, deserves, however, to be here set 
forth. According to him, the constituent elements of a contract 
are— 

(i) several parties, 

(ii) a two-sided act by which they express their agreement, 

(iii) a matter agreed upon which is both possible and legal, 

(iv) is of a nature to produce a legally binding result, 

(v) and such a result as affects the relations of the parties one 

to another, and 


(vi) very generally, either a solemn form, or some fact which 
affords a motive for the agreement. (4) 
` (f) O' Donnell v. Clinton, 145 Mass., 461, See also Pollock, op. cit, p. $° 
(2) Cf, Indian Contract Act, section 13, definition of consent. (Pollock's 
Commentary, pp. 55-57). 
(3) Anson, of. cit, p.9. “ After all, it is the intention of the parties 
which the Courts endeavour to ascertain; and it is their intention to agree 


which is regarded as a necessary inference from words or conduct of a certain - 
sort, " l 


(4) Surisprudence p. 234. See Rattigan, S'urisprudence p. 186. Cf. 
Salmond, ¥urisprudence, p. 373. Whitley Stokes, Anglo-Indian Codes, vol. I, 


.p- 492. 
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Having determined then the nature of a contract we have now 
to see what the primary rights and liabilities of the contracting parties 
are. It seems hardly open to doubt that when parties enter into an 
agreement their intention is to carry out that agreement. “ When 
people make contracts they usually contemplate the performance 
rather than the breach." (1) For instance, when Tom Brown 
agrees to sell a horse to John Smith, it is the intention of the former 
to part with the animal and of the latter to purchase it. ‘The ori- 
ginal intention is or should be clear. But for some reason or another 
the agreement may not be fulfilled. Either Tom Brown may refuse 
to sell or John Smith may refuse to purchase. In such case, what 
is the primary remedy of the party aggrieved? John Smith is willing 
to buy, but Tom Brown does not sell,—is not, in this case, John 
Smith entitled to compel Tom Brown to carry out his part of the 
agreement and sell? ‘This is common sense, and there is no reason 
to believe that this is not the law. 

The ancient Hindu law, it appears, recognised only two kinds of 
suits based on facts, viz. those in which the relief prayed for was 
by way of injunction and those in which it was by way of specific per- 
formance. (2) The Mahommedan law knew not of actions in which 
aught but specific relief was sought in respect of contracts. (3) And 
even the law in England does not seem to have been otherwise. 
The researches of Sir Frederick Pollock and Professor Maitland prove 
that the oldest actions of the common law aimed for the most part 
not at ‘damages’, but at what we call ‘ specific relief ', that an ‘action 
for damages’ was a novelty. “This may for a moment seem strange," 
say these learned authors. “In later days we learn to look upon 
the action for damages as the common law’s panacea, and we are 
told that the inability of the old Courts to ‘give specific relief’ was 
a chief cause for the evolution of an ‘equitable jurisdiction’ in the 


‘Chancery. But when we look back to the first age of royal 


justice we see it doing little else than punishing crime and giving 


(1) Common Law, p. 302. As Austin shows, morally speaking, there 
is an obligation on each party to a contract to fulfil the terms thereof, i. e. 
to keep his word. Among the rights which arise from civil delicts there- 
fore the jirst are “rights of compelling judicially or extra-judicially, the 
specific performance of such obligations as arise from contracts and quasi- 
contracts, e. g. a right of compelling performance by action or suit, a right 
to an interdict or injunction, for the purpose of preventing the obligor or 
debtor from evading the fulfilment of the obligation, a right of retainer or 
detention," etc., and the second are “rights of obtaining satisfaction, in lieu’ of 
specific performance," and the third are "rights of obtaining specific per- 
formance in part, with satisfaction or compensation for the residue," uris. 
prudence, Vol. I, pp. 63-64. Cf. Salmond, Surisprudence, pp. 87-8, 395-6. 

(2) Gharpure Adjective Law of the Smritis, p. 7. Cf. Narada, VI. s. 
VIII, 4—5, V. 18; Brihaspati, XVII, 5 (Jolly's translation). 

(3) C£, e. g., the Majailah, pt. 151, p. 20, pt. 369, p. 49. 


Primary remedy : 
Specific perfor 
mance. 


Common Law in 
England originally 
aimed at specific 
relief and not 
damages. 
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'specific relie£' The plaintiff who goes to the King's Court and does 
not want vengeance, usually goes for something of which he is being 
‘deforced.’ The thing may be land, or services, or an advowson, 
or a chattel, or a certain sum of money ; but in any case it is a thing 
unjustly detained from him; or, may. be, he demands that a. ‘final 
concord’ or a covenant may be observed and performed, or that 
an account may be rendered, or that a nuisance may be abated, or 
that (for some-times our King’s Court will do curiously modern 


things) a forester may be appointed to prevent a doweress from ' 


committing waste. Even the feoffor who fails in‘ his duty. of 
warranting his feoffee’s title is not condemned to pay,damages in 
money ; he has to give equivalent land. No one of the oldest group 
of actions is an action for damages." (1) Referring more parti- 
cularly to the action of covenant, the same authors say at another 
place: "The history of covenant seems to show that the judgment 
for specific performance (quod conventio fenealor) is at least as old 
as an award of damages for breach of contract. We may -find a 
local court decreeing that a rudder is to be made in accordance with 
an agreement and even that one man is to serve another. Nor can 
we say that what is in substance an injunction was as yet unknown. 
‘The prohibition’ which forbids a man to continue his suit in an 
ecclesiastical Court on pain of going to prison, is not unlike that 
weapon which the Courts of common law will some day see turned 
against them by the hand of the Chancellor. .But further, a defen- 
dant in an action of waste could be bidden to commit no more 
waste upon pain of losing the land, and a forester or Curator might 


be’ appointed to check his doings. The more we read of the’ 


thirteenth century, the fewer will seem to us the new ideas that were 
introduced by the Chancellors of the later middle age. What they 
did introduce . was a stringent, flexible and summary méthod of 
dealing with law-breakers. The common law has excellent inten- 


tions ;. what impedes it is an. old fashioned ‘dislike for extreme 
measures.” (2), 


SATISH CHANDRA BANERJI. 
(fo be continned) | 


(y History of English Law, Vol. 11, 5 $23 (ed. 2). 


(2) Pollock ‘and Maitland, og. cit, Vol. H : - See alec: 06 
Cf, Holmes, Early English Equity, 1. Law Quae E a 162. = E 





1 


| 


| 


, 


VoL. IJ ° EXTRACTS. ‘57m 


EXTRACTS. 


The following extract from the Law Quarterly Review Vol. XXI 
p. 219 (July, 1905) will be interesting to our readers :— 

“The second number (March, 1905) of the newly established 
Calcutta Law Journal contains an article entitled ‘Interpretation of 
Promise’ and signed ‘Priya Nath Sen' which shows, at all events, 
that the subtlety of Hindu ‘lawyers is amply capable of finding a new 
field in the Common Law. The learned writer maintains that in 
certain exceptional cases Paley’s canon—namely, the sense in 
which the promisor understood the promisee to accept his promise— 
is to be preferred to Archbishop Whately’s amendment, supported 
by the authority of Lord Blackburn—namely the sense in which the 
promisor’s language would be reasonably understood by the pro- 
misee (3 B & Sat p. 929, 32 L. J.Q. B. at p. 159). Blackburn's 
rule, as he rightly sees, belongs to the general principle of the ‘ ex- 
ternal standard', as Mr. Justice Holmes has taught us to call it. 
Mr. Priya Nath Sen assumes that its use is only to afford'' presump- 
tive evidence’ of ‘the real basis of liability ' that is, of the parties’ 
actual intention. But this is exactly what Mr. Justice Holmes does 
not admit, and we doubt whether Blackburn would have done so. 
Further, one case discussed by the learned author, where the actual 
intention of the promisor agrees with the actual expectation of the 
promisee, but may not agree with what the Court thinks he ought 
as a reasonable man to have expected, appears to us not to raise the, 
kind of difficulty which the rule was intended to provide for, but to 
be antecedent to it. We should accept our learned Indian friend's 
result, but on the ground that the promisor is estopped from deny- 
ing that an expectation he actually caused and intended to cause was 
in fact reasonable.” 
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REVIEW. 


Maxwell on the Interpretation of Statutes, Fourth Edition, by J. A. 
Theobald, Esq. M. A.—Sweet & Maxwell, Ltd., 3 Chancery. Lane, 
London, 1905. 

The work before us is one of several classical books written by 
eminent English lawyers who have held high judicial office in the 
East. The First edition of the book was published in 1875 and 
at once took rank as the leading text book on the subject, the work 
of Sir Fortunatus Dwarris which it superseded, having been publish- 
ed about a quarter of a century before. The Second edition was 
published during the life-time of the author and the third, after his 
death, was brought out by an eminent mathematician and lawyer, 
Mr. Kempe. Mr. Theobald is responsible for the present edition ; 
we may say at once that the editorial work has been very carefully 
and satisfactorily done. The large mass of decisions reported 
during the ten years which have elapsed since the publication of 
the previous edition, have been carefully sifted and incorporated in 
the proper places. At the same time, the scope and plan of the 
work have not been altered and this is fortunate, because an attempt 
at re-construction might have destroyed the peculiar characteristic of 
the book, namely, its lucidity and clearness of presentation. On 
the whole, the work in its present form is sure to continue for many 
years to come as the indispensable book of reference on the impor- 
tant and interesting topic of which it treats. It is superfluous to 
add that the get-up of the book is excellent and worthy of the well- 
known firm of Publishers who are responsible for its production. 


HIGH COURT. 


The High Court will remain closed for the annual 
vacation from the 1st September to the 11th Novem- 
ber. Mr. Justice Woodroffe and Mr. Justice Mooker. 
jee are the Vacation Judges. 
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SHORT NOTES. 


Practice—Civil Procedure Code, Secs, 235, 260—Tabular statement. 


The facts of the case are : 

A decree in the above suit was made on the 6th January 1905, directing 
the defendant to pull down a wall forthwith so that it may not obstruct 
the ancient lights in the plaintiffs premises. A perpetual injunction to the 
same effect was also granted. i 

The decree was served on the defendant on the 17th July 1995. He took 
no notice either of this or that of a subsequent letter írom the plaintiff's 
attorney. 

Mr. U. P. Roy for the plaintiff applied on a petition (instead of a tabular 
statement) for a rule on the defendant to show cause why he should not be 
committed to jail, or his immoveable properties should not be attached until 
and unless he obeyed the order of the Court, 

Held (Stephen [.)—That the application under Sec. 260 C. P.C. should 
be made in the form of a tabular statement (Sec. 235 C. P. C.) and not by 
petition. A Rule returnable after four days was granted subject to such a 
statement being put in in the course of the day. 

I, L. R. 8 Calc. 174 followed. 


Mr. N. L. Mullick Attorney for the plaintiff, 
Rule granted. 


Criminal Procedure Code, Sec. 145—Políce Report—Initial order—Breach 
of the peace, imminent—Civil Court Decree—High Court, power of interference— 
Charter Act. 

Rule obtained by the First party. 

Held (Rampini and Mookerjee JJ.)—-The Police Report upon which the 
Magistrate founds his initial order under Sec. 145 C. Cr. P., should contain 
a statement of the facts from which the Magistrate may be satisfied of the 
existence of a likelihood of a breach of the peace. The Magistrate should 
exercise his own judgment in arriving at a conclusion from the materials 
placed before him or from the circumstances within his knowledge; he should 
not proceed merely upon an expression of opinion by the Police. It is not 
necessary, however, that the Report should shew any actual assembling of 
men or other overt acts by the disputing parties. í 

If the Police- Report is defective it does not follow that the High Court 
is bound to interfere even though there is evidence to shew that at the date 
of the initial order there is a likelihood of the breach of the peace. 

In order to entitle the Magistrate to take proceedings under Sec. 145 
C. Cr. P., it is sufficient that there isa likelihood of the breach of the peace; 
it is not necessary that the breach of the peace should be imminent. 

The High Court will not interfere under Sec. 15 of the Charter Act, unless 
satisfied that the petitioner has been prejudiced by the proceedings in the 
Court below. Such interference is discretionary and the judicial discretion 
cannot be crystallized into rules. 

There-is no invariable rule that a Criminal Court, in determining the 
question of possession under Sec. 145 C. Cr. P., is concluded by every decree 
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of the Civil Court and every previous order of a Criminal Court relating to 
the same property; the evidentiary value to be attached to any previous 
decree or order must depend upon the circuinstances of each individual case. 
Mr. Monnier and Babu Prosonno Gopal Roy for Petitioner. 
Rule discharged. 


Criminal Procedure Code, Sec. 145—Different plots of land—Hisjoinder. 

Rule obtained by the first party in a proceeding under Sec. 145 Cr. P 
Code. ١ ۰ 

Proceedings were instituted under Sec. 145 in respect of two parcels of 
land; the first party claimed possession of both the plots; the second party 
did the same. There was a third party who claimed possession of one of the 
plots as tenant under both the parties. 

Held (Rampini and Mookerjee JJ.)—That there was no misjoinder and 
that the Magistrate had jurisdiction to decide the question of possession of 
both the plots in one proceeding. 

5 C. W.N, $44 and 6 C. W. N. 737 followed. 

Babu Bankim Chandra Sen for Petitioner, 

Babu Mohini Mohan Chakravarty for Opposite party. 

Rule discharged. 


Bengal Police Act, 1861, Sec. 7, cl. (b,) 29. Suspension—Confinement to Lines. 

Rule obtained by the Accused. 

The petitioner was a Sub-Inspector of Police. He was suspended by the 
District Superintendent of Police, pending enquiry info certain matters. 
He was further ordered to remain until further orders in the Lines all day 
and night except two hours during the day time. The petitioner disobeyed 
this latter order, was prosecuted and convicted under Sec. 29 of Act V of 
1861 (B. C.) 

Held (Rampini and Mookerjee JJ)— That the conviction was bad and 
must be set aside. The District Superintendent' had no authority to suspend 
the petitioner and also to confine him to quarters. "These cumulative punish. 
ments are contrary to Sec. 7 of the Act. Further, the order for confinement 
for unlimited time was bad as under Sec. 7 cl. b, the confinement could not 
exceed 15 days. i 

Babu Bidhu Bhusan Ganguly for Petitioner. 

Mr. Douglas White for the Crown. 

Rule made absolute. 


Bengal Municipal Act, Sec. 85 cl. (a)-—Occupier, meaning of. 

Appeal by the Defendant Municipality. : 

The plaintiff respondent was a naib of a Zemindar, gia resided ‘and 
carried on business on behalf of his master upon a holding owned by the 
Zemindar. He was assessed under Sec. 85, cl. (a) of the Bengal Municipal 
Act as the occupier of the holding. He brought this suit for a REAL 
that the tax was illegal. 


Held (Rampini and Mookerjee JJ.)--That when a naib of a Zemindar 
resided on a holding solely to carry on the business of the Zemindar whose 
representative he was, and who paid the rent therefor to the superior 
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landlord, the, Zamindar and not the saib must be regarded as the occupier 
and liable for the payment of the tax. 
Babu Tarak Chandra Chakravarty for Appellant. 
Babu Gobinda Chandra Dey Roy for Respondent. 
Appeal dismissed, 


Criminal Procedure Code Sec., 403-—-Sessions Fudge, jurisdiction of, to set 
aside order of acquittal, 

Petition by the Accused, 

The accused was prosecuted for having trespassed upon the land of the 
complainant and reaped paddy therefrom, He was charged with having 
committed an offence punishable under Sec. 447 I. P, C. but acquitted under 
Sec. 245 Cr. P. C. by the Deputy Magistrate, The Sessions Judge set aside 
this order, ordered a further enquiry and directed prosecution under Sec. 
379 I. P. C. The accused was retried and convicted under Sec. 379 I. P. C. 

Held, (Rampini and Mookerjee J].)— That the conviction was bad and 
must be set aside. The order of acquittal could not be regarded as an order 
of discharge and the Sessions Judge had no jurisdiction to order a further 
enquiry, The accused could not be tried a second time upon the same set of 
facts, because the two prosecutions were nominally under two different 
sections. , 

Babu Dasarathi Sanyal for Petitioner. 
Rule made absolute, 


Complaint dismissed for default—Revival— Notice. 

Rule obtained by the Accused. 

The opposite party laid a complaint against the petitioner under Sec. 447 
I. P. C. which was dismissed for default. The complainant then went to the 
District Magistrate, who, without notice to the petitioner directed the case 
to be revived under Sec. 448 I. P. C. 

Held (Rampini and Mookerjee [[.( That the order for revival was bad 
and must be set aside as it had been made without notice to the petitioner. 

J. L. R. 15 Calc. 608 followed. 

Babu Fogesh Chander Dey for Petitioner, 

Rule made absolute, 


Criminal Procedure Code, Sec. 145, proceeding under—Transfer—Case— 
Criminal Case—Furisdiction—Criminal Procedure Code, Secs 192, 526, 528. 

Held (Rampini and Mookerjee JJ.)—A proceeding under Sec. 145 Cr. P. C, 
is a case within the meaning of Secs, 192 and 528, Cr. P. Code and may be 
transferred under those sections. 


Semble: Such a proceeding is a ‘criminal case’ within the meaning of 
Sec. 526 and may be transferred under that section. 


I. L. R. 23 Calc. 898, I. L. R. 26 Mad. 188 and I. L. R. 31 Calc. 350 
followed, 
I. L. R. 25 Hom. 179 dissented from. 
I. L. R, 28 Calc. 709 explained, 
k 
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Held further :—That even if the transfer had been made without juris- 
diction, the defect would be cured by Sec. 529 cl. (f) Cr. P. C. | 
5 C. W. N. 686 followed. 
Babu Sarat Chandra Roy Chowdhury for Petitioner. 
Babu Dasarathi Sanyal for Opposite party. 
Rule discharged. 


Criminal Procedure Code, Sec. 1.,4,5—Deputy Magistrate, direction to, by 
District Magistrate. 

Rule obtained by the First party. 

A Deputy Magistrate reported to a District Magistrate that there was 
a likelihood of a breach of the peace by reason of a dispute relating to 
possession of land, and recommended that after a further enquiry into the 
situation and boundaries of the land, proceedings under Sec. 145 Cr. P. Code 
might be commenced. The! District Magistrate directed him to institute 
proceedings without further enquiry as all the materials were to be found in 
the Police Report. The Deputy Magistrate instituted proceedings accord- 
ingly. 

Held (Rampini and Mookerjee‘]].}—That as the Deputy Magistrate was 
of opinion that proceedings under section 145 Cr. P. C. should be instituted, 
the direction given by the District Magistrate did not vitiate’ the proceed- 
ings. 

I. L. R. 24 Calc. 391 distinguished. 

Babus Dasarathi Sanyal and Sasi Sekhar Bose for Petitioners. 

Babu Foygopal Ghosa for Opposite party. 

Rule discharged. 


Criminal Procedure Code, Secs. 195 and 476— False complaint to Police— 
Sanction to prosecute—F udicial proceeding. 1 

Rule obtained by the Accused. 

The petitioner made a complaint of arson before the Police who reported 
the case to be false. The District Magistrate then ordered an enquiry by a 
Deputy Magistrate who also considered the complaint to be false. The 
District Magistrate then passed final orders on the Police Report, vis., “ Enter 
false, prosecution under Sec. 211 I. P. C. sanctioned," and made over the case 
to a Deputy Magistrate for trial. The Deputy Magistrate after examining 
witnesses committed the accused to the Sessions. 

Held (Rampini and Mookerjee J])—That the proceedings were without 
jurisdicton and must be quashed as it was not competent to the District 
Magistrate to order prosecution, under Sec. 476 Cr. P. C, when the enquiry 
had been made by another officer and the matter had not come before him 
in the course of a judicial proceeding, nor could the order be regarded as one 
under Sec. 195 Cr. P. C. as the complaint had been made to the Police. 

Babu Dasarathi Sanyal for Petitioner. 

Rule made absolute, 
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Criminal Procedure Code, Sec. 370—Presidency Magistrate—Fudgment, 
contents of. 

Rule obtained by the Accused. 

The petitioners were convicted under Sec. 68 of Act IV of 1866 (B.C) 
and moved the High Court on the ground that the order of the Second 
Presidency Magistrate of Calcutta did not comply with the requirements of 
Sec. 370 Cr. P. Code; the main defect alleged being that the plea of the 
accused had not been recorded as required by cl. (f) of the section. The 
Court called for an explanation from the Magistrate. 

Held (Rampini and Mookerjee ]])— That it is obligatory upon a Presi- 
dency Magistrate to record in his judgment all the particulars required 
under Sec. 370 Cr. P. C. ; such order ought not to be recorded upon the 
Police Report, but should be embodied in a form specially drawn up for the 
purpose. 

Held also: That as the accused had not been prejudiced by the alleged 
irregularity in recording the Judgment, the Court would not interfere. 

Babus Manmatha Nath Mukherjee and Karunamoy Rose for the Peti- 
tioners, 

Application refused. 


Civil Procedure Code, Sec. 333—-Limitation Act, Sch. Il, Art. t1— 
Symbolical possession—Dispossesston., 

Appeal by the Plaintiff. 

Held (Rampini and Mookerjee J])-—Where an order under Sec. 435 
C. P. C. has been made without jurisdiction, because symbolical possession 
alone was delivered and the unsuccessful party in the Sec. 335 case was 
dispossessed subsequently, a suit by him to recover possession is not batred by 
Art. 11 of Sch. II of the Limitation Act. 

I. C. W. N. 343 and J. L. R. 30 Calc. 710 referred to, 

Babu Harendra Narain Mitter for Appellant, 


Babu Mohini Mohan Chakravarty for Respondent. 
p Case remanded. 


Criminal Procedure Code, Sec. 107—Person outside — jurisdiction—S'uris- 

diction of Deputy Magistrate. 
` Rule obtained by the person against whom proceedings had been taken 
under Sec. 107 Cr. P. C. 

The Deputy Magistrate of Bankura directed proceedings to be drawn 
up against the . applicant under Sec. 107, Cr. P. Code. The petitioner did 
not ordinarily reside and was not within the local limits of the jurisdiction 
of the Magistrate who passed the order. 

Heid (Rampini and Mookerjee ]])— That the proceedings were without 
jurisdiction and must be quashed because no Magistrate other than a Chief 
Presidency or District Magistrate is competent to take proceedings under 
Sec. 107 Cr. P. C. unless both the person informed against and the place 
where the breach ofthe peace or disturbance is apprehended are within the 
local limits of his jurisdiction, 

. Babus Bankiin Chandra Sen and Nagendra Nath Ghose for Petitioner, 
Rule made absoluté 
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Criminal Procedure Code, Sec. 144—Hat, establishment of-—Injury to old 
hat. 

The petitioners established a new Aa? in the District of Dinajpur near an 
old hat, the two being held upon different days. The Magistrate commenced 
proceedings under Sec. 144 Cr. P. C. upon the ground, that the establish- 
ment of the new hat would injure the old Aat. 

Held (Rampini and Mookerjee ]J)— That the proceedings were without 
jurisdiction, and must be quashed. The injury referred to in Sec. 144 
Cr, P. Code, must be an injury of the same nature as the other acts mentioned 
in the section for the purpose of preventing which an order may be passed. 


Babu Dasarathi Sanyal for Petitioner. 
Rule made absolute. 


Criminal Procedure Code, Sec. 114—Bond— Forfeiture. 

In the course of proceedings under Sec. 145 Cr. P. C., the petitioners took 
delivery from Police of the crops cut from the disputed land and gave a 
receipt undertaking to produce the crops, when required or to forfeit 
Rs. 1,000. After the decision of the case, they were called upon by the 
Magistrate to produce the crops but failed to do so, The Magistrate there- 
upon directed under Sec. 514 Cr. P. C. that the amount mentioned in the 
receipt be forfeited, 

Held (Rampini and Mookerjee T])— That the order was without jurisdic- 
tion and must be set aside. Sec. 514 Cr. P. C. contemplates a bond executed 
in favour of the Court and does not include a receipt given to the Police. 

Babu Kulwant Sahay for Petitioner. 

Rule made absolute, 


Mesne profits, suit for—Sale held void—Limitation Act (XV of 1877) 
Sch. II, Art. 109. 5 

Appeal by the Plaintiffs. 

One J. a minor was the owner of a share of an estate. On the goth 
October 1885, his guardian granted a surpeshgi for 23 years to the plaintiffs, 
but the sanction of the District Judge was not obtained, 'The defendant 
who had previously got a decree against the minor, meanwhile put up the 
minor's property to sale in execution of his decree, purchased jt himself 
and obtained possession on 25th March 1889. The minor applied in April 
1895 for setting aside the sale and his application was allowed by the 
appellate Court in November 1897 on the ground of fraud. This was 
confirmed by the High Court. The minor died on the 8th July 1895 and 
the validity of the potfa of October 1885, having been questioned, a fresh 
lease was granted to the plaintiffs by the minor's representatives, reciting 
the old deed and in accordance with its provisions, on the 26th May 1898 
The plaintiffs obtained possession on the 4th October 1898, by virtue of 
this deed, the sale having been set aside. The present suit was filed on the 
24th August 1900 for recovery of mesne profits from the 25th March 1889 
to the 4th October 1898. The Court below gave the plaintifis a decree only 
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for mesne profits for three years before suit, holding the rest barred under 
Art. 109 of the second schedule of the Limitation Act. On appeal, 

Held (Henderson and Mitra ]].)—Tbe plaintiffs were entitled to the mesne 
profits for the whole period in suit. Art. rog did not apply as the defendant 
was never “wrongfully in possession." ‘ Wrongfully" means “ wrongfully 
in law. ” . 

The article appllicable is Art. 120 and the suit having been brought 
within six years from the 26th November 1897, when the sale was set aside 
and the plaintiffs’ right to sue accrued, was within time. 

2 C. L. R. 354 followed. . 

Mr. O'Kinealy, Moulvie Syed Mahomed Tahir, Babus Dwarka Nath 
Chakravarti and Foy Gopal Ghosha for Appellants. 

Babus Lalmohan Doss, Baldeo Narain Singh, Kulwant Sahay, Raghu Nath 
Singh, and Makhan Lal for Respondents. 

Appeal allowed ; cause remanded, 


Criminal Procedure Code, Secs. 203, 476—Indian Penal Code, Sec. 211. 

Rule obtained by the Complainant. 

The petitioner made an application to the Deputy Magistrate of Chapra 
charging Dewan Roy and others with offences under Secs. 458 and 511 I. P. C. 
who recorded the complaint and sent it for enquiry to the Police who reported 
it to be false. The Deputy Magistrate then sent it for judicial enquiry to 
another officer who also reported it to be false. Meanwhile the Deputy 
Magistrate had been transferred and had been succeeded by Mr. Hamilton 
who considered the report of the judicial enquiry and agreeing with it, 
dismissed the complaint under Sec. 203 Cr. P, Code. He also directed the 
prosecution of the complainant under Sec. 211 I. P. C. who thereupon 
obtained this Rule. 

Held (Rampini and Mookerjee JJ.)—That Mr. Hamilton, as the successor 
of the Magistrate who had ordered the judicial enquiry, was competent to 
deal with the complaint and to dismiss it under Sec. 203 wr. P. Code. 

Held further: That Mr. Hamilton having dismissed the complaint under 
Sec. 203 Cr. P. C. was competent to make an order under Sec. 476 as the 
matter had come before him in the course of a judicial proceeding. 

9 C. W, N, 859 distinguished and doubted. 

Mr. K. N. Chowdhury and Babu Dwarka Nath Mitter for Petitioner. 

Mr. Douglas White for the Crown, 


Rule discharged. 


Criminal Procedure Code, Sec. 107—F oint trial. 

Rule obtained by the persons bound down. 

Held (Rampini and Mookerjee JJ.)— That where there are two sets of 
persons who are likely to disturb the public peace, they cannot be tried 
together under Sec. 107 Cr. P. Code unless all the persons of the two sets 
are associated together in the matter under enquiry within the meaning 
of Sec. 117 cl. 4, Cr. P. Code, There ought not to be a joint trial when all 
that is shown is tbat the members of one set are associated together and 
the members of the other set are similarly associated. 


1905. 
August 9. 





Ambica Roy 
v 


Emperor. 


—À‏ بيهو 


Cr. Revn. No. 
628 of 1905. 





1905. 
August 9. 





Sirish Chandra Das 
and others 


7. 
Emperor. 





Cr. Revn. No. 701 
of 1905. 





1905. 
August 9. 





Jassimulla and 
others 
T. 
Emperor. 





Cr. Ref. No 166 of 
1905. 


1905. 
Atgttst 4. 


Soshi Bhushan 
Mozumdar 





v. 
Kramtulla Sheikh 
and others. 





S, A, No, 2268 of 
1904. 


الس لس 


1905. 
August 4. 





JF: Madan 
0 


Emperor. 
Cr. Revn. No. 714 
of 1905. 


——M 


1905. 
August 2. 





Manindra Biswas 


v. 
Kripamoye Dasi. 





Cr. Revn. No. 695 
of 1905. 


س 
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4 C. W. N. 180 followed. 
Babu Aukhoy Kumar Banerjee for Petitioner, 
Rule made absolute. 


Indian Penal Code, Secs. 71, 143 and 379-—Separate sentences. 


Reference by the Sessions Judge. 

The accused were convicted under Secs. 143 and 379 I. P. C. and sentenced 
to pay a fine under each section. 

Held (Rampini and Mookerjee JJ.)—-That the separate sentences were not 
contrary to the provisions of Sec. 71 I. P. C. and under the circumstances of 
the case were proper. 

Reference discharged. 


Revenue Sale Law (Act XI of 1859), Sec. 37—4Àotdan ce of incumbrance— 
Auction purchaser, purchaser from. 


Appeal by the Plaintiff. 

Held (Maclean C. J. and Caspersz J.)—-A purchaser from an auction 
purchaser is entitled to the privilege given to the latter by Sec. 37 of Act XI 
of 1859, of avoiding incumbrances. 

22 W. R. ag followed. 

Babu Fadu Nath Kanjilal for Appellant. 

Babu Fogendra Nath Sen for Respondents. 

Appeal allowed, : cause remanded 


Act I of 1893, Secs. 7, 15-—— Warehouse license—Order of refusal, contents of 


Rule obtained by the Accused. 

The petitioner applied for a license for a packing case warehouse to the 
Chairman of the Calcutta Corporation. The Chairman, in refusing the 
application merely wrote the word ‘refused’ without setting forth the 
ground of refusal as he is required to do under Sec, 7 of Act I of 1893. 
The petitioner was prosecuted and convicted under Sec. 15 of Act I of 1893 
for keeping an unlicensed warehouse, 

Held (Rampini and Mookerjee ]J)— That the conviction was bad and 
must be set aside as the order of refusal was not in accordance with law. 

Batus S yoti Prasad Sarbadhikary and N. C. Bural for Petitioner. 

Rule made absolute. 


Criminal Procedure Code Sec — 145— Transfer from Court without jurisdic 
tion to Court having jurisdiction, 


Rule obtained by the First Party. 


Proceedings were instituted under Sec. 145 Cr. P. Code by the Deputy 
Magistrate of Tangail. It subsequentiy transpired that the land was not 


situated within his jurisdiction. He accordingly transferred the proceedings. 


to the Deputy Magistrate of Serajgunge who continued the investigation and 

made an order under Sec. 146. ١ 
Held (Rampini and Mookerjee JJ.)}—That when proceedings have been 

instituted in a Court which has no jurisdiction, they are not validated by 


ta 
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transfer to a Court which has such jurisdiction; the latter Court must 
initiate proceedings in accordance with law. 


Babus Kritanta Kumar Bose and Umes Chandra Ghose for Petitioner, 


Rule made absolute. 





; 1905, 
Criminal Procedure Code, Sec. 145—Crops, cutting and return of. August 2. 
Rule obtained by the Second Party. Saligram Lal 


Proceedings were taken by a Deputy Magistrate under Sec. 145 Cr. P. C. and others 
Pending the proceedings, the crops on the disputed land were cut and 
kept in Police custody. The Magistrate then refused to pass any order 
under Sec. 145 Cr. P. C. on the ground that the case was very complicated Cr. Revn. No. 488 
and fit for Civil Court, but he directed the Police to make over the crops of 1905. 
to the first party. The and party moved the High Court and obtained this 
Rule; the Magistrate in his explanation admitted that there was no section 
of the Cr. P. Code which authorised the cuttting of the crops or the order for 
their return, 


T. 
Ramyad Ram. 





Held (Rampini and Mookerjee ]I)— That the Magistrate ought not to 
have passed orders which were not warranted by any particular section of the 
Code and that the crops must be returned to the personin whose possession 
they were found by the Police. 


Babu Fogesh Chunder Dey for Petitioner. 


Rule made absolute. 


‘ : 1905. 
Civil Procedure Code, ‘Sec. 526— Arbitration. award, private—Decree in Fuly 3r. 


accordance with amard—A ppeal. Janoki Nath Guha 


The question raised in this case was whether an appeal lies from an order pees 
passed under Sec. 526 C. P. C. directing the filing of an award made ona Brojolal Guha Roy 
submission to arbitration without the intervention of a Court of justice. and others. 





Mitra and Caspersz JJ. referred this question to a Full Bench having S. A. No. 2574 of 
regard to the conflict between the cases ina C. L. J. 61 and 2 C. LJ. 1904. 


155 and entertaining doubts as to the correctness of the latter decision. Full Bench 


Babu Fyots Prosad Sarbadhikari for Appellant. Reference. 





Babus Tnanendra Nath Bose and Surendra Nath Guha for Respondent, 
Referred to a Full Bench. 


Leas: of a tank created before the Transfer of Property Act— Holding 1905 
over—Transferability. Fuly 28, 


Appeal by the Defendant. 





Maharajadhiraj 
A lease was granted in 1847; it was a lease of a tank as described in the T Eea DA 

schedule of the deed, though in the body itself, it was described as land, 5 l 

a description, accurate in the sense, that a tank is land covered with water, Mihir Lal Piral. 

The lease determined in 1867 and the tenant held over as a yearly tenant. S. A. No. 28 of 1905 

The question raised in this case was whether the leasehold interest was 

transferable or not. 








1905. 
Fuly 27. 





Joydally Sircar 
and others 


v. 
Maharajadhiraj 
Bejoy Chand 
Mahatab Bahadur 
and another, 





S. A. No. 1584 of 
1903. 


—— ——À 


1905. 
Fuly 26. 





Jagabandhu 
Bidyadhar 


v. 
Chowdhury Shyama 


Charan Das. 


S. A. No. 1795 of 
1903. 


— 
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` Held (Maclean C. J. and Pratt J.)—That although this was a lease of 
1847, before the Transfer of Property Act came into operation, inasmuch as 
the lease determined in 1867, and after that year the tenant held over as a 
yearly tenant, and was a yearly tenant when the Act came into operation 
and as the lease was evidently not for agricultural or horticultural purpose 
the provisions of the Transfer of Property Act as to transferability would 
apply to the case. 


Babu Basanta Coomar Bose for Appellant. 
Babu Digambar Chatterjee for Respondent. 
Appeal allowed. 


Voluntary payment—Benefit, liability to repay. 


Appeal by the Defendant No. 4 and others. 

In this case the plaintiff obtained a decree for money in the Lower 
Appellate Court both as against the defendants Nos. 1 and 4; the defendant 
No. 4 was made liable solely on the ground that he was benefited by the 
payment made to defendant No. 1, out of the monies inthe hands of the 
Collector, though the payment was made against the will of the defendant 
No. 4. 

Held (Maclean C. J. and Pratt J.)—It is not in every case in which a 
man has been benefited by the money of another, that an obligation to repay 
that money arises. The question is not to be determined by nice considera- 
tions of what may be fair or proper according to the highest morality. To 
support such a suit, there must be an obligation, express or implied, to repay. 

It is well settled, that there is no such obligation, in the case of a 
voluntary payment by À of B's debt; still less will the action lie, when the 
money has been paid against the will of the party for whose use it is supposed 
to have been paid. 

L.R.2 1. A. 143 and 1 T. R. 20 followed, 

Babu Ram Chandra Majumdar for Appellant. 

Babu Basanta Coomar Bose for Respondent, 

Appeal allowed. 


Court Fees Act, Secs. 16 and 28—Memo, of cross appeal, not stamped before, 
used by mistake, stamped subsequently, valid, 
Appeal by the Judgment-debtor. 


The present respondent filed a cross appeal in the Lower Appellate Court, 
but it was filed without being stamped. The Court by mistake used the 
memorandum of the Cross-appeal and dealt with the question raised therein. 
Subsequently the Court found out its mistake and ordered the Court Fees to 
be put in within a fixed time which was however done. The appellant 
contended here that under Sec. 16 of the Court Fees Act, the Judge had no 
jurisdiction to deal with the Cross-appeal, as the memorandum had not 
been stamped. l 


Held (Harington and Pargiter JJ)—That when as a matter of fact the 
Court used the memo of the Cross-appeal by mistake and dealt with the 
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question, the case came under Sec. 28 of the Court Fees Act and it was open 
to the Judge to order that such document should be stamped as he might 
direct, and that his order was perfectly a legitimate one, and that the docu- 
ment having been stamped according to the Judges’ order was as valid as if it 
were stamped in the first instance. 
Babu Asutosh Mukherjee for Appellant... 
Babu Khetra Mohan Sen for Respondent. 
l ١ Objection over-ruled. 


Bengal Tenancy Act, 153—Second appeal. 1905. 

Appeal by the Defendant. : Fuly 26. 

Held (Rampini and Mookerjee JJ.J—When the lower appellate Court Sarat Chandra 
has dismissed an appeal in a suit for rent on the ground that the Munsiff had Chonga 


final jurisdiction and had not decided any such questions as would make his Risen: dhi 
judgment appealable, a second appeal is barred under Sec. 153 of the Bengal Majumdar. 
Tenancy Act. If the lower appellate Court has erroneously refused to 
exercise jurisdiction, the remedy is by an application under Sec. 622 C. P, C. S. A. No, 1267 of 
Babu Sarat Chandra Basak for Appellant. 903. 
Babu Akhoy Kumar Banerjee for Respondent., 





Appeal dismissed. 


Criminal Procedure Code, Sec. 145——Foint property—Foint possession. 

Rule obtained by the First Party, ۰ 1905. 
Proceedings under Sec. 145 were taken in respect of some land and the THO 
shops standing thereon. The first and second parties were admittedly joint Kali Kumar Dutt 
owners of the land. The first party claimed to be in joint possession with the Badia Zaman, 
second party, whereas the second party claimed to be in exclusive possession. 

Held (Rampini and Mookerjee JJ)—That the Magistrate had jurisdiction Cr. Revn. No.657 
under Sec. 145 Cr. P. C. to hold that the second party was in exclusive of 1905. 


Id 








possession and to maintain such possession, 
4 C. W. N. 426 distinguished and doubted. 
Babu Harendra Narain Mitter for Petitioner. 
Babu Hari Bhushan Mukherjee for Opposite party. 
Rule discharged. 


Certificate of guardianship, recital in—Ewvidence of age. 
Appeal by Defendant No. 1. y ub 26 
Held (Rampini and Mookerjee JJ.)—That a recital in a certificate of oS 


` guardianship that the infant in respect of whom the certificate is issued wil] Hem Chandra 





attain majority on a particular date specified therein is not admissible in noe Caney 
evidence to prove his age. Bhobo Prosad Khan 
I. L. R. 17 Calc. 849, I. L. R. 18 All. 478 followed. Chowdhury and 
Babu S'ogesk Chandra Roy for Appellant. another. 
Babu Priya Sankar Majumdar for Respondent. S. A. No. 2097 
Case remanded. of 1902, 


reed 


1905. 
Fuly 25. 


Ram Kristo Das 
v. 
Emperor. 


Cr. App. No. 556 
of 1905. 





1905. - 
Fuly ar. 


Taki Nashya 
v. 
Puru Muhamad 
Sarkar, 
S. A. No. 1179 of 
190j. . 
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Indian Penal Code, Sec. 75. 

Appeal by the Accused. 

Held (Rampini and Mookerjee J])— To justify enhanced punishment of 
an accused under Sec. 75 I. P. C, it is not sufficient to show that there is 
a previous conviction against him; it must be shown, that at the time when 
he committed the offence for which he is being tried, there was a previous 
conviction against him, ۰ 

When, therefore, it was found that A had committed two offences on two 
different dates, for the second of which he was tried and convicted first, and 
for the first of which he was tried and convicted later on, it was held that 
at the subsequent trial, he could not be sentenced to enhanced punishment 
under Sec. 75 I. P. C. 

Babu Sasi Sekhar Basu for Appellant, 

Appeal allowed, sentence reduced. 


Transfer of Property Act (IV of 1882), Sec. 59-~ Mortgage deed, attestation 
of—Indian Evidence Act (I of 1872), Sec. 68. 

Appeal by the Defendant, 

Held (Ghose and Holmwood JJ.}—When a deed contains at the foot, the 
names of three or four persons as witnesses, all of whom are illiterate, arid 
who do not say that their marks were attached to the document, at their 
desire, the deed is not validly attested as required by Sec. 59 of the Transfer 
of Property Act and is not a mortgage deed, 

I. L. R. 29 Cale, 190 distinguished. 

Babus Kishori Lal Sarkar and Debendra Nath Bagchi for Appellant. 

Babus Mahendra Nath Roy and Biraj Mohan Mojumdar for Respondent. 

Appeal allowed, 
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SPECIFIC RELIEF. 
( Conti nued.) 


The above makes it clear that even the old common law courts of 
England recognised specific relief as the primary remedy, and if 
they in course of time practically ceased to enforce it as such, it was 
not because in theory they had abandoned that doctrine. As Dr. 
Bigelow ‘puts it: “The duty to perform is, in the purpose of the 
parties, primary ; but the law may not always deem it best to enforce 
such duty even when it might easily do so” (1). In many cases it 
may prefer to award compensation in lieu of performance. The 
current of. ideas in modern times has made in favour of such pre- 
ference. Take the ordinary case of a contract for sale of goods. 
" Wheat, corn, horses, and chattels generally are merchandise, to be 
. bought and sold for money. Money is both the common measure 
of value and the thing sought ; and payment of money is accordingly 
ordered in such cases wherever in law it answers the purposes of 
the chattel. Compensation is substituted as a legal equivalent for a 
thing which has never actually come under the ownership of the 
plaintiff. It is not his; itis a special object of barter for money; 
and money must be accepted if the will of the court is invoked." (2). 
We find, therefore, as a matter of history in England, that actions for 
damages were more frequently resorted to than others,. and, as 
the common law of contracts is based more on procedure than 
principle, the idea gained ground that compensation was the primary 
remedy, and specific fulfilment secondary or substitutional. After 
reviewing the history of the action of debt and of assumpsit, even an 
acute thinker like Chief Justice Holmes comes to the conclusion that 
“the only universal consequence of a legally binding promise is, that 
the law makes the promisor pay damages if the promised event does 
not come to pass. In every case it leaves him free from interference 

(1) Story, Equity Furisprudence, ed. 13 (Amer.), Vol. IL, p. 30 كل‎ n. 
(2) Ibid, p. 33. Cf. Fry, Specific Performance, ed. 4, p. 4. 


"Y 


Modern spirit of 
commerce: im- 
portance of money. 


Holme's theory : 
contract taking ofa 
risk, discused. 


History of growth 
of equity Jurisdic- 
tion in England. 
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until the time for fulfilment has gone by, and therefore free to break 
his contract if he chooses” (1). This eminent writer therefore prefers 
to look at a contract as “the taking of a risk.” Theoretically this 
position seems difficult to justify, and practically in a country like 
India where courts are not divided as of law and of equity, it is not 
of much help (a). As Professor Harriman suggests, a distinction has 


.to .be made between a case where the fulfilment of the promise is 


within the power of the promisor and another where it is not. In 


the latter case the promisee cannot insist upon specific performance, , 


he can only ask the promisor to recompense him for any loss that 
he may have sustained by reason of non-performance. For instance 
A may promise to sell a horse to B. Now if this horse belongs to 
A, it is within the power of A to sell, and the intention of the parties 
will clearly be taken to be that of sale. But if the horse does not 


belong to A, but he undertakes to persuade the real owner to sell, 


here B knows that A may not be able to bring about the transaction 
and B may be satisfied, in case A fails to effect the sale, if A makes 
adequate compensation for non-realisation of the expectation he had 
raised. In this latter case it may be said that À in entering into the 
contract really takes a risk. The primary obligation is to compen- 
sate B for the non-occurrence of the promised event, and this coin- 


.cides with the secondary or sanctioning obligation to pay damages 


for breach of contract (3). Equity holds a man bound to his agree- 
ment if he caz perform it, and in countries where there is or was a 
conflict of jurisdiction between courts of law and of equity, the latter - 
decreed specific performance of contracts to prevent (in the words of 


Chief Justice Fuller) “thè intolerable travesty of justice involved in 


permitting parties to refuse performance of their contract at pleasure 
by electing to pay damages for the breach." 


It is necessary to referto the history of procedure in England 
because the Indian Act purports to enact for British India the prin- 
ciples enforced by the equity courts in England, and these principles 


‘can never be fully appreciated if their history is forgotten. We have 
therefore even in India to take note of the fact that the common law 


courts in England could afford only such relief as had come to be 


associated with the various forms of contractual actions that they 


(1) Common Law; p.301. For some account of the common law actions 
of contract, see Harriman, Law of Contracts, App. I1; Holmes, op. cif. Lec. 
VII; Jenks, op. cit, ch. VII; Ames, History of Assumpsit 2 Harvard Law 
Review, 1, 53, also Law Magazine and Review, Vol. 25. 129, 290. See also 
Pollock and Maitland, op. cit., bk. II, ch. v. : 

(a) For criticisms of Holmes's views see Holland. ¥urisprudence, pp. 227-8; 
Anson on Contracts, ed. 8, p. 9 e? seg; Harriman, of. cif., pp. 322-3. 

(3) Harriman, op. cit., p. 322.. 
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entertained. In the beginning only certain special obligations could 
be enforced by appropriate writs, and, even later on the question that 
a common law lawyer put to himself was, ‘‘ Will debt lie, or cove- 
nant, or account, or assumpsit?" The manorial courts and other 
inferior courts seem to have enforced agreements more liberally, 
and the ecclesiastical courts regarded the /æsio fidei or breach of 
plighted faith as a sin demanding ecclesiastical penalties (1). In 
olden times Christians not unoften bound themselves by oath not to 
commit various crimes. Pliny mentions even an oath not to break 
one's word (2). Gradually the pledge of faith came to give sanction 
to various engagements, and though the obligation thereby created 
was only a moral one, yet the spiritual courts enforced them by 
penance or excommunication. Sir Edward Fry traces the origin of 
the equitable jurisdiction in specific performance to ecclesiastical law. 
Chaucer in the Friar’s Tale mentions contracts as a subject-matter 
of the jurisdiction of the archdeacon (3), and in the matter of a con- 
tract to marry, the Ecclesiastical Courts in olden times did exercise a 
jurisdiction very much in the nature of specific performance (4). 
But it is not necessary for our present purposes to pursue this inter- 
esting historical enquiry much further. Sir Edward Fry's conclusion, 
which seems to be fully justified by the evidence, is that “it is proba- 
ble that from early times the Courts Christian enforced the execution 
of contracts in which there was an oath or fidei interpositio, that this 
jurisdiction was narrowed and perhaps almost extinguished by the 
pressure of the writ of prohibition from the King's Court, and that 


_ the ecclesiastical Chancellors found in the Chancery a means of 


reviving a like jurisdiction, the writ of sudpoena taking the place of 
excommunication” (5). Researches of scholars have discovered 
traces of the jurisdiction in the records of the Court of Chancery 
even in the reign of Richard II (6). In the Year Book of 8th Edw. 


IV. 4 (6), at any rate, it was expressly recognised by the Chancellor 
as a clear jurisdiction (7). 


It is curious to note that the Roman law does not recognise the 
doctrine of specific performance, and all systems derived from it 


(1) Harriman, of. cit, pp. 378, 382. Pollock and Maitland, op. cit, Vol. 
I., pp. 189, 197-8. 

(2) Epistles, bk. x, ep, 97. 

(3) Canterbury Tales, Groun D, 1306. Skeat's ed., Vol. IV, p. 359. 

(4) The heroine of massinger’s Maid of Honour sues for the specific perfor- 
mance of a written contract of marriage. | 

(5) Specific Performance of Contracts, ed. 4, pp. 7-15. 

(6) /bid; Additional Note C. See also Selden Society's " Select Cases In 


oe ' Vol. X., esp. pp. xxxv-xxxvi. 
(7) Story, Equity Jurisprudence, ed. 13 (Bigelow), s. 716, Vol. II, p. 28, 


Cf. Halsey v. Grant, 13 Ves. Jr., 76. ) 


Roman Law. 


Limitation of doc. 
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apparently hold to the maxim, Memo potest praecise cogi ad factum (1). 
The remedy, however, seems to be familiar to German law, both 
ancient and modern (2). | 

“A perfect system of jurisprudence," says Sir Edward Fry, 
ought to enforce-the actual performance of contracts of every kind 
d class, except only when there are circumstances which render 
such enforcement unnecessary or inexpedient, and that it ought to 
be assumed that every contract is specifically enforceable until the 
contrary be shown" (3). Butthe conditions under which the juris- 
diction has grown in England have prevented the establishment of 
any such general rule. As Lord Redesdale observed in Harnett 
v. Fielding (4), “ Unquestionably the original foundation of these 
decrees was simply this, that damages at law would not give the party 
the compensation to which he was entitled; that is, would not put 
him in a situation as beneficial to him as if the agreement were speci- 
fically performed. On this ground the court in a variety of cases has 
refused to interfere, where from the nature of the case the damages 
must necessarily be commensurate.to the injury sustained." Specific 
performance being a remedy intended by “Courts of Equity to 
supply what are supposed to be the defects in the remedy given by 
the Court of Law," his Lordship ruled, “ considerable caution is to 
be used in decreeing specific performance of agreements; and the 
Court is bound to see that it really does that complete justice which 
it aims at, and which is the ground of its jurisdiction." In India, 
where the courts of justice are courts both of law and equity, it 
would probably have been more satisfactory to frankly recognise 
specific performance as the primary remedy in cases of breach of 
contract, and not to fetter the discretion of the Judge by any consi- 
deration as to the adequacy or otherwise of a decree for damages. 
But the traditions of the Court of Chancery in England have mould- 
ed the provisions of our Specific Relief Act, and the limitations of 

(1) Pothier on Obligations, part I, ch. ii, art. 2, s. 2. As to Roman-Dutch 


Law, see Van Leeuwen's Commentaries, trans, by Kotze, Vol. II, pp. 27, 33 
118-9, etc, As to French Law, see article by M. Sheldon Amos, 17 Law 


‘Quarterly Review, 372; Fry, op.cit., Additional Note B, pp. 680-682; Holland, 


Pu en ed. 9, pp. 3 ; Proudfoot’s article in Canadian Law Times, 
ct. 1894. 

(2) See article by “E, S.", 8 Law Quarterly Review, 252. 

(3) Fry, op. cit., s. 47, p. 19. See also Salmond, op. cit, ch. xvii, s. 127. 
" [t may be laid down as a general principle that wherever the law creates à 
duty, it should enforce the specific fulfilment of it. The sole condition of the 
existence of remedial liability is the existence of a legal duty nrg upon the 
defendant and unfulfilled by him. What a man ought to do by a rule of law, 
he ought to be made to do by the force of law, In law ought is normally 
equiv ent to must, and obligation and remedial liability are in general co- 
existent.' i 


(4) a Sch, and Lefr. 552, 553. 


"y 
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the English doctrine have continually to be borne in mind even here. 


The rule, however, is well established that if the contract has been . 


entered into by a competent party and is unobjectionable in its nature 
and circumstances, specific performance is as much a matter of 
course, and therefore of right, as are damages (1). 

SATISH CHANDRA BANERJI. 


(to be continued.) 
(1) Per Grant, M. R, Hall v. Warren [1804], 9 Ves, Jr., 605, 608. Cf. 
د‎ adag v. Cope, 25 Beav., 140. 2 


SHORT NOTES 

Criminal Procedure Code, Secs. 87 and 88—Proclamation for person 
absconding. 

Rule obtained by the person against whom proceedings have been taken 
under Secs. 87 and 88 Cr. P. Code. 

The proclamation published in this case under Sec. 87 Cr. P. C. directed 
the petitioner to appear within 30 days for answering the complaint. It did 
not specify a time, not less than 30 days from the date of publishing such 
proclamation, when he was to appear. The Court also directed the attach- 
ment of the petitioner's property on the ground that he had absconded. 

Held (Harington and Pargiter J].)— The proceedings taken against the 
petitioner under Secs, 87 and 88 Cr. P, Code are illegal. Sec. 87 Cr. P. Code 
provides that a written proclamation is required for the appearance of the 
person against whom it is issued, at a specified place and at a specified time, 
not less than 30 days from the publishing of the proclamation. 

Mr. Abdur Rahim (with him Mr. G Sircar) for Petitioner. 

0 Proceedings quashed. 


Fury trial—Cross-examination of S'urors—Verdict, reasons for. 
Reference by Sessions Judge under Sec. 307 Cr. P. Code. 
The accused was tried before the Sessions Judge of Nadia and a Jury for 


the murder of his wife’ The Jury returned a unanimous verdict of not 


guilty. The Sessions Judge then asked them questions to ascertain the reasons 


for their verdict and ultimately referred the case to the High Court under 
Sec. 307 Cr. P. Code, stating that the verdict was perverse and contrary to 
the evidence and that the reasons given by: the foreman for the verdict appear- 
ed to be very weak. 
` Held (Woodroffe and Mookerjee JJ.}—It was not the province of the 

Sessions Judge to question the Jury on their verdict when there was nothing 
ambiguous about it. The Judge was not entitled to endeavour to ascertain 
from the Jury, by means of cross-examination the reasons for their verdict. 
Such a practice is in a high degree objectionable. 

I.L.R.9 Cale. 53 and J, L. R. 15 Bom. 452 followed. 

Held further: Upon the facts, that there was no reason to upset the 


Verdict of not guilty confirmed. 
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Indian Penal Code, 


Sec. 173— District Registrar—Power to call for 
documents. 


Rule obtained by the Accused. 


A executed a document in favour of B which was duly registered and 
made over to the latter. Some time after, A discovered that the copy kept 
in the Registration Office had been tampered with and suspecting that the 
original had been similarly altered, applied to the District Registrar for an 
order upon B for the production of the original document. B was directed 
to produce the deed but did not comply. He was then ordered to be prose. 


cuted under Sec. 175 I. P. C. and after trial, was convicted and sentenced to 
imprisonment. 


Held (Rampini and Mookerjee ]J)— The conviction was bad and must 
be set aside. The District Registrar had no authority to call upon the 
possessor of a registered document to produce it, and as B was therefore not 


legally bound to produce the deed, no offence had been committed under 
Sec. 175 I. P. C. 


Babu Monmotha Nath Mukherjee for Petitioner. 
Mr. Douglas White for the Crown. 
Rule made absolute. 


Indian Penal Code, Sec. 182— Criminal Procedure Code, Secs. 195, 476. 


Rule obtained for Revision of order sanctioning prosecution of the Peti- 
tioner, 

A made a complaint to District Registrar against the conduct of a Sub- 
Registrar alleging that the latter had delayed to register a document presented 
by him. The District: Registrar held an enquiry, found the complaint false 
and directed the prosecution of A under Sec. 182 I. P. C. 

Held (Rampini and Mookerjee ]])— The order for prosecution was 
without jurisdiction and must be set aside. If it was an order under Sec, 5 
Cr. P. C. it ought not-to have been made, as there was no application for 
sanction to prosecute, 

I. L. R.18 All. 213, 1. L. R. 20 Calc. 474and 9 C. W. N. 277 followed. 

If on the other hand, the order was made under Sec. 476 Cr. P. C. it was 
equally bad, because the enquiry held by the District Registrar was depart- 
mental and not a judicial proceeding under the Registration Act. 


Babu Sasi Sekhar Bose for Petitioner. 
Mr. Douglas White for the Crown. 


Rule made absolute. 


S'oinder of charges—Criminal Procedure Codes, Sec. 233—illegalily. 

Rule obtained by the Accused. . 

A was engaged in settlement work and was charged with having committed 
offences under Secs. 420, 511 and 165 I. P. C. It was alleged that on the 
11th January he had asked for illegal gratification from all the residents of 
a village and on the following day had repeated his attempt, One charge was 
drawn up’ covering the two attempts. The petitioner was found not guilty 
on the first attempt but guilty of the second and convicted accordingly. 


ا 
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Held, (Rampini and Mookerjee JJ.)—The two attempts constituted dis- 
tinct offences and there ought to have been a separate charge in respect of 
each. As the charge was in contravention of Sec. 233 Cr. P. C., the illegality 
vitiated the trial and could not be cured under Sec. 237 Cr. P. C. 


I.L. R. 25 Mad. 61 applied. 

I. L. R. 27 Bom. 135 distinguished. 

Babu Dasarathi Sanyal for Petitioner. 

Mr. Douglas White for the Crown. 
2 Rule made absolute. 


Criminal Procedure Code, Sec. 514— Bond, forfeiture of. 
Rule obtained by the Surety. MS 
A undertook to produce an accused person in the Court of the Chief 
Presidency Magistrate, Calcutta, and executed a bond. The case was ا‎ 
subsequently transferred to the second Presidency Magistrate's Court, A 2 
failed to produce the accused before the second Magistrate who thereupon King Emperor. 
directed the bond to be forfeited. Cr. Revn. No, 779 
Held (Rampini and Mookerjee ]].)— The order of forfeiture was bad and of. 1905. 
must be reversed. Either the original bond should have been wider in its l rus 
terms and should have provided for the production of the accused before the 
Chief or any other Presidency Magistrate ora fresh bond should have been 
taken when the case was transferred. ١ 
Babu Monmotha Nath Mukherjee for Petitioner. 








Rule made absolute. 


Criminal Procedure Code Secs. 307, 429—Reference by Sessions Fudge— 
Verdict of Fury—Difference in High Court—Procedure. 

Reference by the Sessions Judge of Hooghly under Sec. 307 Cr. P. Code. Aug. ci 22, 26. 

The accused were tried by the Sessions Judge and a Jury for offences تې‎ 
under Secs. 302 and 147 I. P. C. respectively. Four of the jurors found the King Emperor 
first accused not guilty under Sec. 302 nor guilty under Secs, 325 or 323 I. P.C. Purna Harra ind 
They also found the second accused not guilty under Sec. 147 I. P. C. The fifth anotlier. 
juror found the first accused guilty under Secs. 325 and 147 I. P. C. and the 
second guilty under Sec. 147 I. P. C. The Judge disagreed with the verdict of 
the majority and referred the case to the High Court, stating that in his opinion, 
the first accused ought to be convicted under Sec. 325, and the second under 
Sec. 147 I. P. C. The case was first argued before Rampini and Mookerjee JJ. 
who differred in opinion, Mr. Justice Rampini holding that the first accused 
ought to be convicted under Sec. 304 and the second, under Sec. 147 I. P. C., 
Mr. Justice Mookerjee holding on the other hand, that both the accused ought 
to be acquitted. 





Cr. Ref, No. 26 of 
1905. 


Held: That ina case under Sec. 307 Cr. P, C. if the Court is equally 
divided in opinion, the procedure prescribed by Sec. 423 Cr. P. C. for appeals 
must be adopted and the case must be heard by a third: Judge. 

I. L. R. 15 Bom. 452 followed. i 

The case was then, by the direction of ‘His Lordship the Chief- Justice, 
heard by Mr. Justice Woodroffe. 


Abdul ‘Hakim 
"v. 
Emperor. 





Cr. Revn: No. 769 
of 1905. 


T AaÓÀ——— 


1905. ` 
August 25. 
— 8 
Dhendhi Mia 
v. 
Emperor. 





Cr. Revn. No. 772 
of 1905. 
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Held (Woodroffe J.)—The verdict of a Jury ought not to be interfered with 
except in a very clear case; the fact, that the verdict of acquittal by the 
Jury has the assent of one Judge of the High Court, is ordinarily in itself 
sufficient to show that the case is not such a clear one as would justify the 
reversal of the verdict. 


Held further (Woodroffe J. agreeing with Mookerjee J. and differing from 
Rampini,])—That on the whole evidence, sufficient grounds had not been 
made out by the Crown for upsetting the verdict of the majority of the Jury. 

Mr. Douglas White for the Crown. 

Mr. A. Chaudhury and Babu Dwarka Nath Mitter for the Accused. 

Verdict of acquittal upheld. 


S'oint trial—Thtef and receiver of stolen property. 

Rule obtained by the Accused. 

A and B were tried together and convicted of robbery under Sec. 392 
I. P. C. They appealed. The Sessions Judge found that A committed theft 
and B had dishonestly received the stolen property; but he held that there 
was nothing to show that they had acted together or that the offences were 
part of the same transaction. He convicted A under Sec. 379 and B under 


Section 411 I. P. C. 


Held ( Rampini and Mookerjee ]].)— The joint, trial was bad and the 
conviction must be set aside, because the two offences by the two accused 
had, been committed in different transactions, 

I. C. W. N. 35 followed. 

Babu Shyama Prosunna Majumdar for Petitioner, 

Retrial ordered. 


Criminal Procedure Code, Sec. 476—F udicial Proceeding. 
Rule obtained for Revision of order directing prosecution of Petitioner 
under Sec. 211 I. P. C. ~ 


A made a complaint against B for assault and theft. B was prosecuted 
but acquitted. Meanwhile, B made a complaint against A for theft. The 
complaint was found to be false and dismissed, and B was directed to be 
prosecuted under Sec. arr I. P. C.; he was convicted and the conviction 
was upheld on appeal by the Sessions Judge. The Sessions Judge, 
however, in his judgment made a remark that the complaint by À against 
B was false. The District Magistrate came to know of this remark of 
the Sessions Judge and under Sec. 476 Cr. P. C, directed the prosecution of 
A under Sec. 211 I. P.C. 

Held (Rampini and Mookerjee JJ.)—The order under Sec. 476 Cr-P. €. 
was without jurisdiction and must be discharged, because assuming an offence 
under Sec, air I. P. C. to have been committed, it had not been committed 
before the District Magistrate nor brought to his notice in the course of a 
judicial proceeding. 


Babu Dasarathi Sanyal for the Petitioner. e 
Rule made absolute. 


SHORT NOT ES. 
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THE HON'BLE MR. JUSTICE CHUNDER 
MADHUB GHOSE. 


We have great pleasure in presenting to our readers the 
portrait of the Hon'ble Mr. Justice Ghose. Mr. Justice Chunder 
Madhub Ghose was born on the 26th February, 1838. His father 
Rai Durga Prasad Ghose Bahadur who belonged to a respectable 
Kayasth family of Dacca, was a Deputy Collector and served the 
Government in that capacity with great distinction. 


Mr. Justice Ghose had his early training in the Hindu College, 
Calcutta, which in 1855 was converted into the Presidency College; 
and from this Institution, upon the establishment of the University, 

^in r857, he passed the Entrance Examination in the first Division, 
being among the first batch of candidates who sought admission 
to the newly created University. He then joined the Law class of 
the Presidency College and was a favourite pupil of the Professor of 
Law, Mr. W. A. Montriou. In 1860, he passed what was then known 
as the Committee Examination with distinction; on the 28th June 
1860, he was enrolled as a Vakil of the Sudder Court, and joined the 
Bar at Burdwan. His success was rapid and before six months had 
elapsed, he was appointed the Government Pleader there. Not being 
able however to pull on well with the then District Judge, Mr. C. 
S. Buckland, he threw up his new appointment, and shortly after 
while still at the Bar, was appointed a Deputy Collector. He 
could not long continue in that office as he did not find the work 
congenial. Accordingly he resigned the service and joined the 
Bar of the Sudder Court. During this period, for some time, 
he acted for Mr. Montriou as Lecturer on AZuffasi? Laws in the 
Presidency College. 

His professional career at the High Court which had taken the 
place of the Sudder Court, was marked with brilliant success, and 
in 1881 when offered a seat on the Bench at two-thirds of the 
salary of the European Judges, he on principle, declined to accept 
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the appointment and thus saved the situation for the natives of the 
soil. - 

Shortly after, on the sth March 1883, he was nominated a 
member of the Bengal Legislative Council by the Government, 


: where he rendered valuable service to his country. He vacated 


Only executory 
contracts specifically 
enforced, 


.his seat on the Council on being appointed a Judge of the 


High Court on the 12ih January, 1885, upon the same footing 
and emolument as Euic.cin Judges. Upon the retirement of 
Sir Henry Prinsep on the 30th March, 1904, he became the senior 
puisne Judge of the Court. : 

In 1885, Mr. Justice Ghose was appointed a Fellow of the 
Calcutta University and for three years, from 1886 to 1889, was 
the President of the Faculty of Law and a member of the 
Syndicate. 

For some years past, Mr.- Justice Ghose has been taking an 
active interest in ameliorating the social condition of the different 
classes of the Kayasth community of Bengal. 

The time has not yet come when a review of his Lordship's 
Judicial pronouncements may be fittingly attempted; but we feel 
that it would not be right to conclude this brief notice without a` 
word of reference to the high regard in which he is held by the 
profession and by the public on account of his remarkable indepen- 
dence, his single-minded desire to do even-handed justice and 
his devotion to duty, 


SPECIFIC RELIEF. 
(Continued.) 


But it is not every contract that will be specifically enforced. A 
contract may be regarding a past, present or future event. When 
the promise or assurance (which is a better word to use) (1) relates 
to something that has already happened or is happening at the time, 
the promisor really incurs a liability only to pay compensation if the 
assurance which he gave turns out to be untrue. For “in such a case 
the contract is broken, if at all, as soon as it is made, and the primary 
obligation necessarily coincides with the secondary or sanctioning 
obligation to pay damages.” But where the assurance is in respect 
of something which is to happen in the future, the value of the 
liability, as we have seen, will be determined by the nature of the 
subject-matter of the promise, whether it is or it is not within the 
power and control of the promissor (2). 


(1) Harriman on Contracts, p. 370. (2) Harriman, pp. 321-322, 


, 
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It follows, therefore, that specific performance can be claimed 
only in respect of what are technically called execufory contracts (1). 
“ An executory contract,” said Lord Selborne, “is one which is not 
intended between the parties to be the final instrument regulating 
their relations: an executed contract is one which is intended to be 
thus final'(2) Where, for instance, goods are bargained for and 
sold, the price being paid down and the delivery made on the spot, 
nothing more remains to be done by either party and the contract 
is an execufed one, If, on the other hand, only the bargain is struck 
and payment of price or delivery or both are postponed to a future 
date, the contract isan execu/ery one. In Sir William Anson’s 
words, "executory contracts of sale are, in truth, contracts as op- 
posed to conveyances, and create rights in persenam to a fulfilment 
of their terms, instead of rights i# rem to an enjoyment of the 
property passed."(3) Only promises as to the future can be ful- 
filled; the past cannot be altered. 


Now specific performance of contracts has three aspects. First 
of all, a party may be compelled to carry out his promise. ‘This 
premise may be either of a pesitive or a negative type. For instance, 
À may contract with D to sell a village to him. This is a positive 
agreement, and may be enforced by compelling A to sell. On the 
other hand, A may contract with B not to build anything upon his 
land to the detriment of B's propeity. This is a negative agree- 
ment and may be enforced by an order enjoining A from making 
any such construction, An order of this description is generally 
styled an Znjuncfion. 


Again an agreement may be such as the law does not counte- 
nance the enforcement of. “No agreement is a contract unless its 
effect is to bind the parties to each other by the vinculum juris of a 
newly created personal right."(4) The law therefore pre-supposes 
consent, and this consent must be “true, full and free."(s) If there 
is not such consent the agreement is not valid. For, “a valid agree- 
ment is one which is fully operative in accordance with the intent 


(1) Snell therefore defines specific performance as "turning an executory 
contract into an executed one, by decreeing the execution of the document 
(or other thing), wbich in and by the executory contract is provided for." 
Equity, ed. 9, p. 639. 

(2) Wolverhampton & Walsall Ry. Co. v. L. & N. W. Ry. Co, L. R. 
16 Eq. 440. Cf. Tailby v. Official Receiver, 13 A. C., 523, 547,. 


(3) Contracts, ed. 8, P: 14. “Executed contract means a contract perform- 
ed wholly on one side, while an executory contract is one which is either 
wholly unperformed or in which there remains something to be done on both 
sides.” 


(4) Salmond, ¥urisprudence, p. 379. 
(5) Pollock on Contract, p 421 Cf. Indian Contract Act, section 10, 
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of the parties" (1). Now various causes may stand in the way of 
a free and full consent. The Indian Contract Act enumerates five 
such causes, viz., coercion, undue influence, fraud, misrepresenta- 
tion, and mistake (2). Where consent would not have been given 
but for the existence of one or more of these causes, it cannot be 
said to be true or free, As Sir Frederick Pollock has shown, these 
five causes may be reduced to two, vis, Ignorance and Fear, and 
these may be thus analysed in respect of their legal consequences:— 
A .—JIgnorance— j 

(a) Not caused by the act of the other party zz Mistake. 

Caused by the act of the otherparty 

(4) without wrongful intention  ... =: Misrepresentation. 

(c) with wrongful intention m = Fraud. 
B.— Fear or dependence excluding freedom of action— 


Not caused by the acts of the other party 
or relation betwen the paries. | ان‎ 
(4) Caused by such act 5 — Coercion. 
(c) Caused by such relation vi = Undue- 
influence.(3) 


Where consent to an agreeement is caused by coercion, undue 
influence, fraud, or misrepresentation, the agreement is a contract 
voidable at the option of the party whose consent was so 
caused (4). This means that the latter party may enforce the 
agreement if he chooses, but the other party (guilty of coercion, 
ect,) has no option in the matter and cannot enforce the agreement 
by law (5). On the other hand where both the parties to an agree- 
ment are under a mistake as to a matter of fact essential to the 
agreement, the agreement is void(6). This means that it is not 
enforceable by law at all (7), that there is no contract. For the 
minds do not really meet. Now a contract that is voidable or even 
void it is obviously not in the interest of the party wronged to en- 
force specifically. It is, on the other hand, as a general rule in his 
interest to free himself from any obligation that it purports to im- 
pose upon him. And this he may do by getting the agreement re- 
scinded.  Rescission of contracts therefore is a form of specific 
relief in respect of a class of agreements where the relief appro- 
priate is not specific enforcement, but the contrary. Chapter IV of 


(1) Salmond, op. cit., p. 381. 

{2} Indian Contract Act, section 74, See also sections 15, 16, 17, 18, 20. 
(3) Pollock, of. cit", p. 421. 

(4) Indian Contract Act, s. 19. 

(5) Indian Contract Act, s. 2.(1/. 

(6) bid, $. 20. 

)7( Tbid, 5. 2 (7). 
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the Specific Relief Act deals with this topic. It is worthy of note 
that though an agreement founded on mistake is void, and an act 
that isa nullity in law cannot strictly speaking be solemnly cancell- 
ed, yet, as a matter of fact, Equity Courts have allowed a victim of 
mistake to avail himself of their peculiar relief of rescission (1). 
The object of this relief is to put parties, in s/a/u quo, if practicable, 
and therefore a plaintiff, who fails to get specific performance of a 
contract in writing, may get it rescinded and delivered up to be 
cancelled (2). 


SATISH CHANDRA BANERJI. 
(fo be continued) 
(1) Specific Relief Act, s. 36. (2) Ibid, section 37. 


REVIEWS. 


A. Digest of Equity—by J. A. Strahan, Esq, M. A. 
L. L. B., and G. H. B. Kenrick Esq. L. L. D.,—Butterworth & Co., 
Law Publishers. rr and 12, Bellyard, Temple Bar, London, 
1005. 155. 

The work before us is in many respects a remarkable production. 
It is an attempt to formulate the leading principles of Equity 
Jurisprudence asa series of distinct but connected propositions, 
The attempt has been eminently successful and proves once more 
the supposed uncertainty of the principles administered by the Court 
of Equity which were at one time popularly supposed to vary with 
the length of the foot of the Lord Chancellor. The work is 
divided into three books containing two hundred and eighteen 
articles. The first book treats of the jurisdiction of Equity; the 
second, which is by far the longest, deals with equitable rights, under 
the three broad heads of ‘Equities to protect confidences’, ‘Equities 
to promote fair dealing' and 'Equities to prevent oppression. The 
third book is devoted to equitable remedies. A careful examination 
of various portions of the book shows that the arrangement is logical 
and the treatment ofthe various portions, full and accurate; for 
instance, the distinction between equitable and legal interests is 
summed up in five distinct propositions which give a more accurate 
idea of the subject than longer discussions in standárd works. The 
work is primarily intended for students and for them, it will in future 
be indispensable, but the authors are too modest when they say that 
the book is for the use of students, because there can be no doubt 
that even experienced members of the profession will find it profitable 
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to read the work through. To Indian practitioners, the work will 
be specially useful, because wherever the Indian Statutes are silent 
and make no provision, our Judges have to decide according to the 
rules of justice, equity and good conscience, which necessarily means 
in most instances, an application of the principles of English Equitv 
Jurisprudence. These principles, as our learned authors point out, are, 
not infrequently, hedged in by refinements which may easily mislead 
those who are not in constant touch with the subject. We trust, that 
the book before us will be widely appreciated both by the Bench and 
the Bar in this country. 

As to the get up of the book, it is only necessary to state, that it 
is in the best style of the eminent firm of publishers whose imprint 
it bears. 


-e 


The Lawyer's Companion, Parts V—VIIL—»y T. V. 
Sanjiva Row, Trichinopoly, 1904—85. 

A work which has been largely subscribed by the Profession 
throughout India hardly needs any words of commendation. 
Mr. Sanjiva Row first made his reputation by his accurate 
and exhaustive Digest of Privy Council Rulings and the qualities 
which characterised that publication are fully maintained in this 
work. The parts now before us cover about three-fourths of the 
Indian Limitation Act. The notes are full and precise and the cases 
referred to are conveniently classified and arranged; in many instances 
the editor does not content himself merely by stating that one case 
distinguishes another but indicates the ground of the distinction 
between the two cases. Special reference may be made to the 
notes on Art. 141. The work, of course, does not profess to 
replace a book like Mr. Mitra's Tagore Law Lectures, but it is 
intended to be an annotated edition, and amongst annotated editions 
ofthe Indian Limitation Act, it is unquestionably the one most 
useful to the busy práctitioner. 


Principles of the Law of Contract—by Hara Kumar 
Mitter, Vakil, High Court, Calcutta, 1904. Rs. 5. 

This handy volume contains the Indian Contract Act, ilie 
Specific Relief Act and the Negotiable Instrumemts Act with brief 
notes of Indian Cases and preceded by an exposition of the prin- 
ciples of the English law of Contract. The introductory portion has 
been previously published and has been well spoken of. Students and 
practitioners in the muffussil who have not access to the original 
Reports will find the digest of English cases useful. 


Vor. IL] * REVIEWS. 


The Bengal Tenancy Act—by Surendra Chandra Sen, 
Vakil, High Court, and Professor of Law, Metropolitan Institution, 
Calcutta, 1904 Rs. 5. 


This edition of the Bengal Tenancy Act has been for some time 
before the profession and has been highly appreciated. The exhaus- 
tive notes to the various sections deal with the subject from the prac- 
tical point of view and refer to all the important rulings under the 
present as well as the former law, published up to the date of the 
issue of the work. Having regard to the accuracy of the work and 
its moderate price, it ought to have a wide circulation and we trust 
that a new edition will be called for before long. 


A Digest of Cases on Pre-emption—by Bakhshish Lal, 
Pleader, Ghazipur, Patna, 1905. 


This book professes to be a digest of cases on the law of pre- 
emption as it prevails in Behar, Lower Bengal, Malabar, Guzrat, 
United Provinces of Agra and Oudh and the Punjab, Itis in reality 
an extended edition of the heading “ Pre-emption” as given in a 
well known Digest, and will be found useful as a convenient guide 
to the cases on the subject. The abstracts given of the cases are 
generally accurate, and represent fairly the point decided therein. 
References are given not only to the various official but also to the 
private Reports. 


The Indian Contract Act—by Sir Frederick Pollock, 
Bart., assisted by D. F Mulla, M. A, L. L. B. Sweet and Maxwell 
Ld., Law Publishers, 39, Chancery Lane, London. 1905, Rs. r7. 


There have been well-known Commentaries on the Indian 
Contract Act before, but not one of them has been written from 
the point of view of the present work. The Contract Act is 
substantially a Code of English law and cannot be properly 
understood without a thorough knowledge of the principles which 
underlie that law. A Commentary, the object of which is to ex- 
plain the sections of our Code, could only be adequately done by 
one who is a thorough master of the principles of English law 
' and has a practical knowledge of the mode in which the Act 
has been interpreted in this country. In the absence however, of 
such a person, the best possible combination would be that of an 
English author and an Indian practitioner. This has been secured 
in the present instance by the collaboration of one of the foremost 
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of English Jurists with a well-known practitioner of Bombay. 
The work is characterised by the lucidity which is the most re- 
markable feature of Sir Frederick Pollock's writings and we are 
furnished with an explanation of the first principles which even 
the most experienced lawyer will find it profitable to read again. 
Points of departure from the rules of English Law are carefully 
noted, and so far as we have been able to test, the Indian cases 
have been exhaustively digested. We recommend the volume to all 
our readers as one of exceptional value, for it is not a work to be kept 
for occasional reference, but to be systematically read and con- 
sidered. The book has been printed in England and has been 
published in a form which is creditable to all concerned in its 
production. 


Principles of Mahomedan Law.—by D. F. Mulla, M. A. 
L. L. B. Thacker & Co., Esplanade Road, Bombay, 1905. Rs. 3. 

This handy little volume furnishes a well arranged statement of 
the leading doctrines of Mahomedan Law. We know of no 
better book which can be placed in the hands of a beginner and 
it deserves to be prescribed as the text book on the subject by 
the University, At the same time, the references to the decided 
cases makes the volume useful to the practising lawyer. We 
notice that the work, although only recently published, has already 
received the honour of being referred to with approval in a 
judgment of an Indian High Court. 


CASES AND COMMENTS. 


Partnership—Sale by one partner to another— Fiduciary relation. 


This case affirms the doctrine that perfect good faith must 
subsist between partners and one must not take any advantage of the 
other. The Court of Appeal has laid down that in a transaction 
between co-partners for the sale by one to the other of a share “in 
the partnership business, there is a duty cast upon the purchaser 
who knows and is aware that he knows more about the partnership 
accounts than the vendor, to put the vendor in possession of all 
material facts with reference to the assets and not to conceal what 
he alone knows. Unless such information is furnished, the sale 
is voidable and may be set aside. The rule, however, is subject to 
this qualification, that if the vendor, with knowledge that material 
facts have been concealed from him, elects to accept the transaction, 
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he cannot subsequently, upon discovery of the full extent of the 
concealment, repudiate the sale. 


Contract — Execuled contract — Rescission. 


This case furnishes an illustration of the distinction between an 
action to carry into execution an executory contract and an action 
to set aside a conveyance that has been executed. As was pointed 
out by Lord Campbell in Wilde v. Gibson 1 H. L. C. 632, in the 
first case, if there has been in any way whatever misrepresentation or 
concealment which is material to the purchaser, a Court of Equity 
will not compel him to complete the purchase; in the second case, 
the conveyance will be set aside only on the ground of actual fraud, 
Following this view, Joyce J. holds that the Court will not grant 
rescission of an executed contract for the sale of chattel or a chose 
in action on the ground of an innocent misrepresentation ; to entitle 
the plaintiff to succeed in such a case, fraud must be proved. 


Letters of Administration, grant of —Suppression of will— Acts 
of administrator. 
e 


A grant of Letters of Administration was obtained by suppress- 
ing a will which appointed an executor, The grant was subsequently 
revoked and probate granted of the will. The question arose as 
to the effect of the dealings with the assets by the administrator. 
Warrington J. has held, that the grant of Letters of Administration 
was void aû inifio and all dispositions of the assets by the supposed 
administrator was void also, except acts done in a due course of 
administration, i.¢., acts which the administrator was compellable to 
do. This is consistent with the principle that the assets are vested 
in the executor from the death of the testator and the supposed 
administrator has no property in them and no power of dealing 
with them. 


7 Will—Construction—Legacy. 


Lord Ravensworth left a will in which he directed that all servants 
in employment at his death, who shall have been so employed for 
five years previously, should get one year's wages. At his death, 
there were some servants at a yearly wage and others at a weekly 
wage, all of whom had been employed for more than five years. The 
question arose, whether these latter servahts were entitled to 
participate in the legacy. The Court of Appeal has affirmed the 
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decision of Joyce J.. holding upon. the authority of Blackwell v. 
Pennant, 9 Hare 551, that a bequest to servants of a years wages 
does not extend to servants employed at wages calculated by the 
week or month. Lord Justice Vaughan Williams agreed with the 
observation of Turner V. C., that to impute to the testator, that he 
intended by a year's wages, the aggregate of the wages of fifty two 
weeks, is to put a most unreasonable and strained construction upon 
his words, Lord Justice Stirling indicated that but for the decision 
in the earlier case, his conclusion might have been the other way. 


Resulting trust—Unapplied surplus. 


A fund was subscribed by the friends of a deceased clergyman 
for the education of his children all of whom were then infants. 
When all the children were grown up and had been educated, 
there remained a portion of the trust fund unapplied. Kekewich 
J. holds that there was no resulting trust of the balance for 
the subscribers and that the surplus ought to be divided equally 
amongst the children. ‘This is consistent with the observation 
of Wood V. C. in Re Sanderson’s Trusts, 3 K. & J. 503, 
namely that if a gross sum be given, or if the whole income of 
a property be given, and special purpose be assigned for that gift, 
the gift is absolute and the purpose is merely the motive of the gift 
which consequently takes effect as to the whole sum or the whole 
income, as the case may be. 


National monument—Public right of access. 


The question arose in this case whether the general public could 
acquire by user a right to visit a public monument, * The Stonehenge.’ 
Farwell J. has decided against the existence of the right. Thé 
learned Judge holds that the general public cannot acquire by user 
aright to visit a public monument or other object of interest upon 
private property; nor can there be a public right of way to such 
monument acquired by mere user, for a public highway must 
prima facie lead from one public place to another. This is consistent 
with the view taken by Holmes L. J. in Adercromby v. Fermoy 
r. I. R. 302. 





Ancient light —Substantial obstruction. 


. Farwell J. considers in this case the effect of the recent decision 
of the House of Lords in Colls v. Home, [1904] A. C. 194, and lays 
down that in considering whether an obstruction to ancient lights 


VoL. 11.1 ° CASES AND COMMENTS. 


amounts to an actionable nuisance, the test is, not whether so much 
light has been taken as materially to lessen the enjoyment and use 
of the house that its owner previously had, but whether so much is 
left as is enough for the comfortable use and enjoyment of the 
house according to the ordinary requirements of mankind. 


Ácknowledgment— Limitation. 


Warrington J. lays down that payment on account of a simple 
contract debt of the testator by the devisee for life of a part of 
his real estate is sufficient to keep a right of action alive, not only as 
against the person making it, but as against all other persons interes- 
ted in the real estate, so as to entitle a simple contract creditor 
for administration of the whole of the testators legal estate. 
This is consistent with the principle laid down in Roddam v. 
Morley, x DeG. & J. 1 and 20106 v. Walker [1893] 2 Ch. 429. 
which cases are referred to in connection with a similar point 
imr C: 11:337. 


Limitation—Infancy-—Running of time. 


In this case Buckley J. holds upon the authority of the decision 
of Chitty J. in Murray v. Watkins, 62 L. T. 796, that where time 
has commenced to run in favour of a person in possession of land 
against an owner who is under no disability, the running of the 
time is not interrupted by the infancy of a person succeeding to the 
owner's interest even if the legal title is in trustees. 


Lessor and | Lesste—Opfion to purchase reversionary fee— Rule 
against Perpetuity. 

‘A lease of land for 99 years granted in 1967 contained a proviso 
that in case the lessee, his heirs or assigns should, at any time, 
during the term, be desirous of purchasing the lessor's interest in 
the land at a rate specified, the lessor, his heirs or assigns, on 
receipt of the purchase money would execute a conveyance of the 
land. In 1904, an action was brought by an assignee of the lease, 
who had given notice of his desire to exercise the option, against 
assigns of the lessor to compel a conveyance of the lands 
accordingly. The Court of Appeal holds affirming the view of 
Warrington J. that the option to purchase: was invalid on the ground 
of remoteness. It is in reality not-a covenant concerning the 
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tenancy or its terms, but rather aimed at creating at a future time, 
the position of vendor and purchaser of the reversion between the 
owner and the tenant for the time being. With reference to the 
argument that the covenant did not create an interest in land, and 
was therefore beyond the mischief of the Rule against perpetuities, 
the learned Judge in the Court of first instance observed that if it 
was a merely personal covenant it could not be enforced against 
the assignee; on the other hand, if the right to call for a 
conveyance of the land bound the land and created an equitable 
interest therein as observed by Sir George Jesselin London and 
S. IV. R. Co. v. Gomm, 20 Ch. D. 562, the Rule against. perpetuities 
was applicable to the interest so created. Reference may be made 
so far as the Indian Law on the subject is concerned to Mookerjee 
on Perpetuities p, r28. 





International Law—Annexation—Act of State. 


An important principle of International Law was discussed in 
this case. The West Rand Gold Co. presented a Petition of Right 
in which they alleged that before the out-break of war between the 
late South African Republic and Great Britain, gold, the produce 
ofa mine inthe Republic, owned by the petitioners had been taken 
from them by officials acting on behalf of the Government of the 
Republic, that the Government by the laws of the Republic was liable 
to return the gold or its value to the petitioners, and that by reason 
of the conquest and annexation of the territories of tbe Republic, 
by Her late Majesty, the Queen, the obligation of the Government 
of the Republic towards the petitioners in respect of the gold was 
now binding upon His Majesty, the King. Upon demurrer on 
behalf of the Crown that the petition disclosed no right which could 
be enforced against His Majesty in any Municipal Court, Lord 
Alverstone C. J. with the concurrence of Wills and Kenitedy JJ. 
held that the demurrer must be allowed, because there is no 
principle of International law, by which, after annexation of conquered 
territory, the conquering State becomes liable, in the absence of 
express stipulation to the contrary, to discharge financial liabilities 
of the conquered State incurred before the outbreak of war. This 
is in accordance with a number of cases which were decided in 
connection with the expansion of the British dominions in India; 
See 1 Ves. 371, 2 Ves. 56, 1 Knapp P. C. 316, 7 M. I. A. 476, 
29 Beav. 300, L, R. 2 1. A. 38, L. R. 19. Eq. 509. 
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Mortgage—Right of entry of mortgagee—Relation back of right of 


possession. 


The Plaintiffs who were mortgagees of certain premises brought 
this action to recover damages for trespass and nuisance caused 
by a sudden incursion of water into the land and the house. At 
the date when the trespass took place and the particular mischiet 
arose, they were entitled to possession of the premises but had not 
taken possession which they did after the trespass and before this 
action was brought. The Master of the Rolls held upon the 
authority of the decision of Baron Parke in Barnett v. Guildford, 11 
Exch. rg, that the action was maintainable, because after entry by 
mortgagee of land, his right of possession relates back to the time 
at which his legal right to enter accrued, so as to enable him to 
support an action against a wrong-doer for a trespass committed 
at a time antecedent to entry. 


Mutual wills—Fresh will made by a party who predeceased the 
other. 


This case involved a legal point of considerable interest. A and 

D, husband and wife, made mutual wills in accordance with an 
arrangement. B died first, but after having made a fresh will 
without the knowledge of A, which departed from the arrangement. 
When the executor applied for probate of the will of B, A con- 
tended that if probate was granted, the executors should hold the 
property passing under it subject to the trust of the arrangement. 
This was over-ruled, because it was open to A to revoke his own 
will. Sir Gorell Barnes J. pointed out that the result might have 
been different in the converse case. If the wills made by A and B 
had been standing at the death of B who was first to die, and the 
survivor A had taken a benefit by that death, A could not depart 
from the arrangement on his part, because by the death of B, the 
will of B and the arrangement had become irrevocable. See 
Hargrave's Juridical Arguments, Vol. II, p. 304. 


Malicious prosecution—-Reasonable and probable cause. 


The question at issue was whether the respondents had 
maliciously and without reasonable and probable cause instituted 
and prosecuted insolvency proceedings against the appellant. 
The Jury found for the plaintiff and gave a verdict for damages. 
The Supreme Court of Queensland upset this verdict and ordered 
a new trial The plaintiff appealed to the Judicial Committee. 
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Their Lordships adopted the principles applicable to a suit for 
malicious prosecution as laid down by the House of Lords in 
dórath v. N. E. R. Co. in affirmance of the decision of the Court 
of Appeal reported in ir Q. B. D., 440. Their Lordships further 
considered the respective functions of the Judge and the Jury in 
such a case and laid down that the question of reasonable and 
probable cause should not be left to the Jury but determined by the 
Judge on facts found by the Jury [p. 171.] The question therefore 
may arise whether a question of want of reasonable and probable 
cause is a mixed question of fact and law within the meaning of 
the decision of the Judicial Committee in Ramgopal v. Shamskhaton, 
I. L. R. 20 Calc. 93; see also the decision of the Judicial 
Committee in Jes/onjee v. Queen Insurance Co., I. L. R. 25 Bom. 
332 where their Lordships after observing that according to English 
Law, it is for the Judge and not for the Jury to determine what is 
reasonable and probable cause in an action for malicious prosecu- 
tion and that therefore the Jury finds the facts while the Judge 
properly draws the inference from those findings, went on to add 
that although in this sense the question is a question of law, yet 
where, as in India, the trial is held without a Jury, there is nothing 
but a question of fact to be determined by one and the same 
person, viz, the Judge, see also 1. L. R. 28 Calc. 591. 


Contract—Procuring breach of contract. 

In this case, the House of Lords affirmed the doctrine that 
procuring a breach of contract is an actionable wrong unless 
there be justification for interfering with the legal right. Mogul 
Steam Ship Company's case [1892] A. C. 25, Allen v. Flood 
[1898] A. C. r and Quinn v. Leathen (1901] A. C. 495. Minors 
employed in collieries, without giving notice to their employers 
and in breach of their contracts, abstained from working on 
certain days under the direction of a federation of the minors 
given by their Executive Council. The federation and council 
acted honestly without malice or ill-will towards the’ employers 
and the with object only of keeping up the price of coal by which 
the wages were regulated. The House of Lords has held, affirming 
the view of the Court of Appeal that an action for damages lay by 
the employers against the federation and its officers as no justifica- 
tion for their action was shewn. As Lord Lindley pointed out, the 
federation by its officials were engaged intentionally assisting in the 
concerted breach of a number of contracts entered into by workmen 
belonging to the federation, and this was clearly unlawful. The same. 
noble Lord observed that non-lawyers are apt to think that every 
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thing is lawful which is criminally punishable, but that this is an 
entiré misconception, for a breach of contract would not be action- 
able, if nothing legally wrong was involved in the breach. 


Principal and Agent—Measure of damages. 

An agent was employed to conduct negociations for his principal 
to find freight at a certain rate per ton for one of his ships. He repor- 
ted falsely that he had concluded bargain for the charter of the 
vessel; as a matter of fact, he had only begun negociations which he 
hoped would be concluded but which subsequently fell through. 
The House of Lords held that the principal was entitled to damages 
as against the agent, such damages being not the loss on freight but 


only damages for the trouble which they had incurred and incidental 
expenses. -— 
Legacy — Limitation —Aceruer of right. 


In this case the question raised was as to the point of time from 
which limitation runs in the case of a claim for a legacy. Sec. 8 of 
37 & 38 Vic. c. 57 provides that no suit can be brought to recover 





any legacy but within 12 years next after a present right to receive 
the same shall have accrued’ to some person capable of giving a 
discharge for the same. The Master of the Rolls in Ireland decided 
. that a present right to receive a legacy does not arise till the end of 
the executor's year, because, till the end of a year from the death of 
the testator, the legatee has no power to compel payment of his 
legacy. The Court of Appeal in Ireland has reversed this decision 
holding that a present right to receive is something different from 
the present right to sue for the legacy and that therefore the right 
to receive a legacy, when the will is proved, accrues from the death 
of the testator and not from year later. This view is supported 
by the decision of the Court of Appeal in England in the Hornsey 
Case, 24 Q. B. D. 1. A similar question has been raised under Art. 
123 of the Indian Limitation Act which is somewhat differently 
worded and provides that a suit for a legacy must be brought within 
I2 years from the time when the legacy becomes payable or deliver- 
able. Shephard and Ayyar JJ. held in Cursetjee v. Dadabhai, I. L. R. 
rg Mad. 425 (432) that the effect of this is to make a legacy recover- 
able within r3 years of the testator's death, inasmuch as under Sec. 
297 of the Indian Succession Act and 117 of the Probate Act, an 
executor is not bound to pay or deliver any legacy until the expiration 
of the year from the death of the testator. 


Action for slander— Admission of illegal evidence. 

An important question of the admissibility of evidence was 
raised in this case which was an action for slander against husband 
and wife for words spoken by the wife, made actionable by the 
Clendar nf Waman dct tar. Aft the trial. the plaintiff tendered in 
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evidence a written apology signed by the female defendant. The 
Court of Appeal in Ireland affirming upon this point the decision of 
the King's Bench Division, has held, that the evidence was not ad- 
missible. "This is supported by high authority, see Alban v. Pritchett 
6 T. R. 68o, where Lord Kenyon said that the husband had an inter- 
est in the cause which could not be prejudiced by an act of the wife 
and it was immaterial whether his right was or was not derived 
through his wife, for it was still his right. 


Resjudicata— Subject matter of suit. 

This case lays down the important doctrine that a judgment is 
a finality as to the claim or demand in controversy, concluding 
parties and those in privity with them, not only as to every matter 


_which was offered and received to sustain or defeat the claim or 


demand, but as to any other matter which might have been offered 
for that purpose. An estoppel is not confined to the judgment but 
extends to all facts involved in it, as necessary steps for the ground 
work upon which it must have been founded. For an instance of an 
application of this doctrine of resjudicafa by implication, reference 
may be made to the decision of the Judicial Committee in Pahalwan 
Singh v. Maharaja Moheswar Buksh 12 B. L. R. 391; see also United 
S/ales v. County Court, 122 U. S. 306. 


‘This case further lays down that it is not necessary to sustain the 
defence of resjudica/a, that the subject matter involved in the two 
litigation should be identical. See on the point, the decision of the 
Judicial Committee in the Pi//apur Case L. R. xa I. A. 16. 


T'hefi— Pledge of stolen property. 

This case lays down the rule that except in the case of negotiable 
instruments a transferee from a thief acquires no title, though he 
purchases bonafide and pays the value; in other words the rule of 
market overt was not followed. The learned Judges of the Supreme 
Court of Pennsylvania held that as a thief acquires no title to stolen 
property, he can pass none. The only exceptions being money and 
negotiable securities. The law appears to be well settled in America 
that the owner of stolen property may maintain an action for its value 
against any person who has innocently bought it from the thief and 
re-sold it in good faith, if the property itself has passed beyond the 
reach of the true owner; Shorp v. Parks 95 Am. Dec. 565. As 
to the rule in India, see Indian Contract Act, Sec. 108. which practi- 
cally makes the rule of market overt inapplicable to this country ; 
Cf. illustration (a) to the section. As tothe English law, reference 
may be made to the case of Candy v. Lindsay 3 App. Cas. 464. 
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SPECIFIC RELIEF, 
(Continued.) 


‘If a written instrument is void or voidable against any person 
and he has a reasonable apprehension that such instrument, if left 
outstanding, may cause him serious injury, he may sue to have it 
adjudged void or voidable and the Court may, in its discretion, so 
adjudge it and order it to be delivered up and cancelled (1). As 
Mr. Justice Story points out, Equity is not merely remedial, it is also 
preventive of injusitce. “If an instrument ought not to be used or 
enforced, it is against conscience for the party holding it to retain it, 
-since he can only retain it for some sinister purpose" (2). But where 
the illegality of an instrument is apparent on the face of it, even an 
Equity Court will take no notice of such a document (3). And in 
ordering the cancellation of a document it may put the plaintiff 
upon terms. For he who seeks equity must do equity, and if the 
plaintiff has taken any benefit under the instrument, the defendant, 
while not entitled to hold to it, may yet be deemed entitled to such 
compensation as justice may require (4). 


There is yet another form of specific relief in respect, of con- 
tracts which deals exclusively with agreements in writing. If language 
was given to man to conceal his thought, there is no question that 
writing agsists the process. At any rate, the actual expression of a 
thought very often fails to express the whole thought, sometimes 
more may be expressed, sometimes less, sometimes something totally 
different may be expressed. Now when parties have come to a 
contract but have failed to express themselves correctly, if the mis- 
take is à real one and mutual, and can be established by satis- 
factory proofs, a Court of equity will reform the written instrument 
() Ibid section 39. 


(2) Equity 9 urisprudence, section 700, ed. 13, Vol. II. p. ro. 
(3) Story, op. cit., section 700 a p. 14. cf. Bromley v. Holland, 7 Ves. ]r., 
6 


316. 
(4) Story op. cit., section 696, p. 8. Specific Relief Act, section 41. 
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so to make it conformable to the precise intent of the parties. The 
real intention may have been misrepresented in writing either by 
mutual mistake or by fraud. Equity affords relief in either case in 
accordance with its general policy to suppress frauds and to promote 
general good faith and confidence in the formation of contracts (1). If 
an instrument that does not give effect to the real agreement between 
"the parties be enforced, one party is bound to suffer. If it be 
cancelled as a whole, both parties suffer, because a real agreement 


by such -cancellation falls through. If, on the other hand, the^ 


instrument be set right, the genuine contract becomes capable of 
enforcement, and neither party can suffer by being held to their 
actual agreement. But no Court will be justified in making a new 
contract for the parties. Whenever an application is made for 
reforming an instrument, “the question to be considered is not 
what the parties would have done, had they been able to antici- 
pate subsequent developments but what was their intention 
at the time the contract was executed " (2). If parties have deliber- 
ately left out something from the written instrument th.. cannot 
be put in (3). If they have deliberately chosen one form of security 
in preference to another, the Court cannot direct a new security (4). 
Similarly where doubtful rights have been deliberately renounced 
and family settlements effected (5). But where third parties in good 
faith and for value have acquired rights, the Court in its discretion 
will refuse to rectify an instrument to the prejudice of such rights (6). 


A relief allied to cancellation of instruments is what Scotch 
lawye^s.cal] a *declarator.' Bell defines a declarafor as “an action 
whe .oy it is sought to have some right of property or of status or 
other right judicially ascertained and declared.” A cloud may be 
cast upon the plaintifi’s title, somebody may deny his right or may 
execute a document which, if left outstanding, may militate with 
such right. If some step is not taken at once to have all doubt and 
difficulty removed, it may at a later time be difficult for tht plaintiff 
to prove his title. For the evidence that is forthcoming now, may 
not be forthcoming hereafter. A declaratory action is designed 
for the purpose of making that clear which is at present 
doubtful, and which it is necessary to make clear. Declaratory 
decree confers no new right upon the plaintiff, and does not compel 


(1) Story of. cit., section 154. 

D Ibid, section 164. (b) 
- (3) Cf. Lord Irnkam v. Child, i Bro. Ch. ga. 

(4) Cf. Hunt v. Rosismaniere, 8. Wheat. 174, I. S. C. BEES (Amer.) 
5) Cf. Stewart v. Stewart, 6 Cal. and F., 9i. 
(o Specific Relief Act, section 37. 
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the defendant to pay or perform anything (1). "The party is relieved 
upon the principle, as it is technically called, guia timer, and the ju- 
risdiction exercised is founded upon the administration of a protective 
or preventive justice (2). The present existing interest of the plaintiff 
is affirmed, and the cloud upon his title removed, if the Court is 
satisfied that there is some present danger or detriment which may be 
averted by a declaration. Such a declaration is a. substantive relief 
granted by the Courts, and it is not necessary to show a right to 
consequential relief. In fact, under the law as it now stands in 
British India, a person who is at the time entitled to an executory 
decree cannot seek only a declaratory decree (3). For instance, 
a plaintiff who is not in possession of some property cannot ask 
merely for a declaration of his title to such property. 


SATISH CHANDRA BANERJI. 
(to be continued.) 


(1)- Cf. Collet, Specific Relief in India, ed. 3, pp. 290-291. 


(2) Cf. Story, Equity Surisprudence, section C94, ed. 13 (Amer) Vol. II, 
Cf. also bills of peace, bills to perpetuate testimony, or to ti de bene esse 
etc. H. A, Smith, Principles of Equity, ed, pt. II. Ch. VIII. 


(3) Specific Relief Act, section 42. 


SHORT NOTES. 


Bengal Tenancy Act, Secs. 49 (b), 85 (2)—Unmder-raiyat, ejectment of— 
Notice to quit. 


Appeal by the Defendant. 


Held (Ghose and Pargiter ]J.}—~If a landlord (permanent tenureholder) 
purchases, from his occupancy raiyat his right, title and interest in the 
holding by a deed of sale, he cannot, by virtue of such purchase, eject the 
under-raiyat, who was ;let into the land by the occupancy raiyat, without 
serving him witha notice to quit under Sec. 49 (4) of the Bengal Tenancy 
Act, even if the sub-letting was made without the landlord's consent and 
otherwise than by a registered instrument. | 


I. L. R. 28 Calc. 205 distinguished, 
J. L. R. 31 Calc. 032 approved. 

. Babu F¥nanendranath Bose for Appellant. 
Dr. Preonath Sen for Respondent. 


Appeal allowed. 
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1905. 
November 24. 





A misallsh 1 


v. 
Dhoii Bibi 
and others. 





S. A. No. 1326 of 
1903. 
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Neo : sls 5 Exparte rent decree, when executed, evidence. 





Appeal by the Plaintiff. 
Atarannessa Bibi : 
and another Held (Rampini and Mookerjee ]D.—AÀn exparte decree for rent which 


has been executed is good evidence so long as it stands unreversed. 


v. 
Golabdi and 


another I. C. W. N. 120 and 2 C. W, N. 172 followed. 
S. A. No. 142 of I. L. R. 31 Calc. 79 and I. L. R. 3t Cal. 418 referred to. 
HOME Babu Sarat Chandra Basak for Appellant. 


Babu Aukhoy Kumar Banerjee for Respondent. 


Case remanded, 


1905. Transfer of Property Act, Sec. 73 applicability of. 
Noe qu Appeal by the Plaintiff. 





Iswar Pershad Sahu 


Nund Yam Dubey. paying estate. By operation of law, he purchased it subject م‎ incumbrances. 
He brought a suit for a declaration that the purchase was free from incum- 
S. A. No. 527 Of prances and that the mortgagee's remedy is only against the surplus sale 
— proceeds. He relied upon a covenant in the mortgage bond which was 
practically the same as is provided in section 73 of the Transfer of Property 

Act. 


Held (Pratt and Bodily JJ.}—Sec. 73 of the Transfer of Property Act 
refers to a case where the effect of the sale would be to annul the mortgage 
and not to a case like the present where the sale is made subject to the 
mortgage, That as the covenant was one between parties other than the 
purchaser andas he was not privy thereto, his rights should not be enlarged 


The plaintiff purchased at a revenue sale an undivided share of a revenue- 





in consequence of the said provision, 
I. L. R, 24 Calc. 746 followed, 
Babu Satis Chunder Ghose for Appellant. 
Babus Umakali Mukerji and Haribhusan Mukerji for Respondent. : 
Appeal dismissed. 


£905. Indian Contract Act, Sec. 69, ‘interested in making payment,’— Contribution, 


November I5. right to. 


Ram Chandra Roy Appeal by the Plaintiff. 
Chowdhury 





v X brought a suit against A and B for recovery of money and got an exparte 
Sarat Chandra Roy joint decree. He attached A’s property and had it sold. B applied under 
iol ad and Sec. 108 C. P. C. on the 8th October 1898, to have the exparte decree set 
| aside. A applied on the 17th November, 1898 to have the sale set aside 
S. A. No. 473 Of under Sec. 310 A. C. P. C. and made the necessary deposit; the sale was 
cai accordingly set aside and the decree-holder took away the money deposited. 

The exparte decree was set aside on the 20th August 1899 and the suit was.’ 

restored for re-hearing. X however declined to go on with the suit and it 


was dismissed for default, A then sued X to recover the amount he had 





B 
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deposited under Sec. 310 A, but that suit was also dismissed. A then brought 
the present suit against B for contribution. The first Court decreed the 
suit; the Lower Appellate Court, however, dismissed the suit on the ground 
that it was not maintainable. 


Held ( Rampini and Mookerjee JJ. ).—The suit was maintainable and that 
as À was obviously interested in making the payment within the meaning of 
Sec. 69 ofthe Contract Act, he would be entitled to contribution if he could 
prove that B was bound by law to pay the money and this question must be 
_ determined before his suit could be dismissed. 


Babu Tarak Chandra Chakravarty for Appellant, 
Babu Foy Gopal Ghosha for Respondent. 


Case remanded, 





1905. 
November 14. 
Evidence Act, Sec. 13, transaction—Rubkar by Collector releasing land 
as debutter, effect of. Lakhi Chandra 
Rabbit and another 
Appeal by the Defendants. . v 


Kali Kumar and 


Held ) Geidt and Pargiter ]]. ).—AÀ Rubakar by which the Collector another: 


released a land as deduster property is a transaction within the meaning of 
Sec. 13 of the Evidence Act and is a relevant fact from which the Lower S.A. No. 481 of 
Court was entitled to infer that there had been a previous grant, though the 1904 
release itself did not constitute such a grant. 








21 W. R. 365 referred to and explained. 
Babus Golap Chandra Sarkar and D. L. Kastagir for Appellant. 
Babu Lal Mohan Doss and Hem Chandra Sen for Respondent. 


Case remanded., 


Chota Nagpore Encumbered Estates — Act —Khorposh grant—Legal 1905 
disability of the grantor—Ratification, subsequent—Void or voidable, November 14. 
Appeal by the Plaintiff. 





R. C. Roy 
Held ( Maclean, C. J, and Mitra J.) —It is quite competent for a person = 
emerging from a state of disability, to take up and carry on the transactions 


commenced while he was under disability in such a way as to bind himself 


as to the gvhole. S.A No. 1439 of 
1904. 


Thakur Ram Jeevan 
Singh and another. 





A khorposh grant made by a person while his estate was under the Chota 
Nagpur Encumbered Estates Act and who was therefore by virtue of Sec. 4, 
Sub-sec. (aJ of the Act, incompetent to make it, is not void, but may, after 
the release of his estate, be ratified and given effect to by him, and if so 
ratified, the grant is a properly good one, at any rate, so far as he is concerned, 


IL. R. 17 Cale. 223 followed. 
Babu Kali Kissen Sen for Appellant. 


Babus Ram Chandra Mastumdar and Biraj Mohan Masumdar for 
Respondent. 


Appeal allowed, 


~ 
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1905, 
November Iq. 





Bisseswar Ghatak 
Y, 
Fateh Hossein 
` and another. 


S. A. No. 676 of 
1903. 








1905. 
November 13. 





S. Moran and others 


v. 
Bhagbat Lal Saha 


and others. 





S. A. No. 1205 of 
1004. 


— ————HP 
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Revenue Sale Law, Sec. 37, purchaser meaning of, clause 4, applicability of. 
Appeal by the Plaintiff. 


Held (Rampini and Mookerjee JJ.).—A purchaser from a purchaser at 
a sale for arrears of revenue is entitled to annul incumbrances under Sec. 
37 cl. 4 of the Revenue Sale Law and only such portions of the land as are 
actually covered by buildings etc. may be exempted from the decree for . 
ejectment. 


9 C. VV. N. 852 followed. 

1. L, R. 30 Cale. 498 distinguished. 

Babu Tarak Chandra Chakravarty for Appellant. 

Babus Baidya Nath Dutt and Khetra Mohan Sen for Respondent. 


Case remanded, 


4 


Ci 


Local inspection by Fudge—Notice to parties, if necessary—Report embody- 
ing results. E 


Appealby the Plaintiffs. 


Held (Pratt and Bodilly JT.) .—À Judge is at liberty to himself inspect 
the property in dispute and inform himself by the observation of his senses 
of matters which may help him in understanding the evidence and in 
deciding the case, and specially such matters as do not require scientific 
knowledge. 


I L. R. 9 Calc. 363 and 7. C. W. N. 682 followed. 


There is nolaw which requires the Judge to give notice to the parties 
or to give them an opportunity of being heard either during or after the 
inspection. : 


K is generally desirable that the Judge should place upon record the 
result of his investigation. 


Where a Judge ofthe Appellate Court, with a view to a better understand- 
ing of the evidence and to clear up some doubtful points, visited the spot 
and observed the local character ofthe building to which a portion of the 
case related and the banks of the adjacent lake and other matters without 
notice to and in the absence ofthe parties and did not record the result of 
his local inspection, except in his judgment and did not hear the parties upon 
those matters, it could not besaid to have necessarily led to any miscarriage 
of justice and prejudice to any party. 


Dr. Rashbehari Ghose and Babu Soroshi Charan Mitra for Appellant. 


Mr. Donough, Babus Atulya Charan Bose and Bipin Chandra Mullick 
for Respondent. 


Appeal dismissed. 





The Hon'ble Mr. Justice Robert Fulton Rampini, M.A., LL. D. 


PHOTO BY ARMY & NAVY Indian Art School, Calcutta, 
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VoL.IL] ' SPECIFIC RELIEF. 


The party seeks the aid of a Court of Equity because he fears (guia 
fimef) some future probable injury to his rights or interests, and not 
because an injury has already occurred which requires any compensa- 
tion or other relief."(1) A receiver is an officer of the Court, 
appointed at the discretion of the Court, pending a suit (2), for the 
benefit and on behalf of all the parties in interest (3), provided it is 
shown that either actual damage has occurred, or there is imminent 
danger thereof, and the apprehended damage, if it comes, will be verv 
substantial, if not irreparable (4). As Lord Hardwick observed, 
“It [the power of appointment] is a discretionary power, exercised by 
the Court with as great utility to the subject as any authority which 
belongs to it; and it is provisional only for the more speedy letting in 
of a party's estate and securing it for the benefit of such person who 
shall appear to be entitled ; and it does not at all affect the right "(5). 


It is important to note here, as Professor Langdell has pointed out, 
that "the remedy by way of prevention is the true specific performance ; 
for the object of that remedy is to preventa violation by the defendant 
of the plaintiff's right, and, whenever the remedy is successful, that 
object is completely accomplished." Equity cannot and, therefore, 
strictly speaking, does not attempt to enforce performance of affirmative 
duties. One reason of this is that the assistance of a Court is not 
sought till a duty has been violated. The time therefore for perform- 
ing that duty has passed and even if the Court enforce the performance 
of the duty, as it docs that after the breach, the aggrieved party does 
not get exactly what he was entitled to and what he would have got if 
the duty had been duly discharged. Belated performance may amount 
to reparation, but it is not the same thing as performance in proper 
time. Another reason is that the violation of an affirmative duty 
cannot be restrained provisionally. Before actual violation there is 
often no reason to anticipate violation. Nor before trial can the 
defendant be called upon to fulfil an alleged affirmative obligation, for 
it may turn out at the trial that no performance is due to the plaintiff, 
and then the Court will not be able to undo what under its inter- 
locutory or provisional order had been done. It is clear therefore that 
since strict performance of affirmative contracts cannot be compelled, the 


(1) Equity Surisprudence, section 826, ed. 13 (Amer.), Vol. IL, p. 157 cf. 
Woodroffe on Receivers, pp. 9-14. 


(2) Specific Relief Act, section 44. Cf. Code of Civil Procedure, section 
503; Collett, Law of Specific Relief, ed. 5, p. 316. 


(3) Davis v. Duke of. Marlborough, 1 Swanston, 83 ; s. c., 2 Swanston, 125. 
(4) Per Pearson, F., Fletcher v. Bealey L. R., 28 Ch. D. 688, 698. 
(5) Skip v. Harwood [17471 3 Athyns, 564. 
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Discretion. 


1905. 
December 6, 





Ganga Prosad Gope 
and others 
0. 
Bhajahari Gope 
and others 





Reg. App. No. 2 of 
1904. 


———— — 
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decree for specific relief has often to be supplemented by a decree for 
compensation or damages.* 

In several places 1 have spoken of the discretion of the Court. 
It is an undoubted rule that “giving a specific performance is 
matter of discretion.” But this does not mean that itis open toa ° 
Court to do just what it pleases in an individual case without regard 
to authority or principle. Chambre, J., said in an old case, "Granting 
a specific performance is not to be claimed as matter of right. It is 
in the discretion of the Court; and will not be done, unless 
complete justice can be done by the party seeking it" (1). Lord 
Eldon explained next year that the discretion was not arbitrary or 
capricious, but it must be regulated upon grounds, that would 
make it judicial. (22 No hard and fast rules can be laid down. 
In exercising its discretionary power, a Court will act with more 
freedom than when exercising its ordinary powers, and will grant or 
withhold relief according to the case presented. Asan American 
Judge has observed, “ In every case the question must be whether 
the exercise of the power of the Court is demanded to subserve the 
ends of justice; and unless the Court is satisfied that it is right in 
every respect, it refuses to interfere.” (3) 

SATISH CHANDRA BANERJI. 


* Other specific remedies commonly enforced by Indian Courts are enu- 
merated in Whitley Stokes’s Anglo Indian Codes, Vol. I, pp. 928-929, wherc 
Civil Procedure Code, s. 213, Schedule VI, Nos. 105-110, 113, Act II of 1882, 
s. 59, and Act IV of 1882, ss. 60, 67, 85-95, are referred to. 

8 Omerod v. Hardman [1801] 5 Ves. Jr., 722, 734. 

a) White v. Damon [i802] 7 Ves., jr, 30, 35, Cf. Specific Relief Act, 
section 22, 

(3) Per Stewart, ], O'Brien v. Penis, 48 Md, 562 T. W, Waterman, 
Specific Performance (d Contract, pp.7-8. "The rules contemplate an exercise 
of the arbitrium, not the arbitrariness, of Judges,” 40 Law Journal (Eng.) p 277. 


SHORT NOTES. 


s 


Alienation by Hindu widow—Reversioner's suit to set if aside and for posses- 
sion—Limitation Act (XV of 1877), Sch. IT, Arts. of, £42. 
AppEAL by the Defendants. 


In this case the question arose whether a reversioner who seeks to recover 
possession of immoveable property upon the death of a Hindu widow on the 
allegation that it had been transferred by her by way of sale without legal 
necessity, is bound to ask the 0260 to beset aside, and if so, whether Art. gt 
or Art. 141 of Sch. II of the Limitation Act is AER Having regard 
to the coflicting decisions in I. L. R, 30 Calc. 990, 8 C. W. N. 8o2 and 1 C. L. J. 
408, their Lordships (Rampini and Mookerjee JJ.) referred the above question 
for decision to a Full Bench. 


Babu Harendra Narayan Mitter for Appellant. 


Babu Baikanta Nath Das for Respondent. 
Referred to Full Bench, 


VoL. IL] ' SHORT NOTES. 

Drainage charges, suit to recover, under a contract—Civil Procedure Code, 

Sec. 586— Second Appeal. 

APPEAL by the Defendant. 

In this case a preliminary objection was takento the hearing of the appeal 
on the ground that it was barred under Sec. 586 C. P. C. The defendant was 
liable to pay drainage charges to the plaintiff under the Bengal Drainage Act 
(VI of 1880). The parties subsequently entered into a solenamah by which the 
defendant undertook to pay the sum due under the Act with slight modifica- 
tions. The plaintiff brought his suit on the basis of the contract. 

Held (Rampini and Mookerjee |J.) That the statutory obligation had 
been replaced by a contractual obligation and the suit, as based on the contract, 
must be treated as a mere suit for money. It wastherefore of a nature cogniz- 
able by a Court of Small Causes, and as theamount claimed was less than five 
hundred rupees a second appeal was barred under Sec. 586 C. P. C, 

Rabus Mohendra Nath Roy and Krishna Prasad Sürbadhikari for 
Appellant | 

Rabus Lalmohan Doss and Hara Kumar Mitra for Respondent. 

Appeal dismissed, 


Hindu law, Mitakshara—Re-union between first cousins—Viramitrodaya, 
APPEAL by the Defendants. 

Held (Rampiniand Mookerjee ]].)—Under the Hindu law as laid down 
The 
Viramitrodaya can be referred to, to explain or supplement the Mitakshara, 


in the Mitakshara, there can be no valid re-union between first cousins. 


where it is ambiguous or silent, but it cannot over-ride the Mitakshara, where 
the latter is clear and unambiguous, except in places where the Viramitrodaya 
is regarded as the ruling authority. 
Babu Shyama Prasanna Masumdar for Appellants. 
No one appeared for Respondents. 
Appeal dismissed, 


{ 


Bengal Tenancy Act, Sec. 49, cl. (b)—Notice, form of. 
APPEAL by the Plaintiffs, 

Held (Rampini and Mookerjee J].)—Sec. 49, cl. (ûJ of the Bengal Tenancy 
Act does not prescribe any particular form in which a notice of ejectment to an 
under-raiyat is to be given. When such notice calls upon the tenant to quit 
the land at the end of the agricultural yearin which it is given, but the suit 
is not brought tillafter the expiry of the following agricultural year, the suit 
is maintainable, 

1 C. W. N, 133and I. L. R. 28 Calc. 308 referred to. 

Where, however, the notice calls upon the tenant to quit at the end of the 
agricultural year in whichitis given and the suit is instituted at the end of 
that year, it must be dismissed as premature, because the cause of action must 
be complete before the plaint is filed. 

Babu Hara Kumar Mitra for Appellant. 

Babu Benode Behary Mukherjee for Respondent. 

Appeal dismissed. 
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1908. 
December F. 





Dhononjoy Santra 
v. 
Jote Kumar 
Mukerjee. 





S. A. No. 678 of 
1904. 


1905. 
December t. 





Basanta Kumar 
Singh and another 


v. 
Jogendra Nath 
Singha and others, 


S. A. No. 43 of 
1904. 





1905. 
November 24. 


Sallendra Nath 
Mukherji 
v 





Bhairab Chanda 
Kolay and others. 





S. A. No. 3063 of 
1904. 
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1905. Transfer of Property Act, Sec. 67, proviso, cl. (d), applicability of. 
November 24. APPEAL by the Plaintiff. 
Haidar Mia Haji Defendant No. I executed a £obala of certain lands in favour of’ the 
Vv 


1 f plaintiff, and the defendants Nos. 2 and 3,and promised to redeem the mortgage 
Hossein Mia : uu ; : 

Chowdhury and on them and deliver over possession of the same to the purchasers. The defend- 
others. ant No. t further agreed by an indemnity bond that in case he failed to deliver 
S. A. No. 1873 of possession, he would pay ascompensation Rs. 2,000 and he hypothecated certain 
1903. immoveable properties. Defendants Nos. 2 and 4 colluded with defendant 
pos No. 1 and the plaintiff failed to obtain possession of his share of the property. 
The plaintiff sued for recovery of proportionate share of the money covered by 
the indemnity bond by sale of a proportionate share of the mortgaged property 

making his co-mortgagees, who did not appear, defendants in the suit. 

Held (Mitra and Pargiter JJ.)—That the words in cl. (d) of the proviso, 
to Sec. 67 of the Transfer of Property Act, namely, “unless the mortgagces 
have, with the consent of the mortgagor, severed their interest under the 
mortgage" apply to this case and the proviso, therefore, does not bar this case, - 

Babu Bepin Chunder Mallik (for Babu Gobinda Chunder Das) for 
Appellant. 

Babu Harendra Narayan Mitter for Respondents 





1 
2 


Appeal dismissed. 








1905. Civil Procedure Code, Sec. 245—Amendment made beyond time, effect of. 
November 20. 
APPEAL by the Judgment-debtor. 
ES Uma Churn and On account of certain error as to the year of the decree, inthe application, 
- another. ° for execution made by the decree-holderan error for which he was in no way 
Kali Krishna and ‘responsible, it was returned under Sec. 249 C. P.C. for amendment, and 
another. ordered to be filed within a fixed time. The application was not resubmitted 
Mis. App. No. go within that time, but sometime afterwards when it was beyond 4 years from 
of 1905. the date of the decree. 
— Held (Ghosh and Pargiter JJ.)—It ‘would be wrong to hold that because : 


theapplication which was returned for amendment was not resubmitted to 
Court within the time appointed it was barred by limitation. 

Babu Dhirendra Lal Kastgir for Appellants. 

Babu Harendra Narayan Mitter for Respondents. 


Appeal dismissed. 
1905. Code of Civil Procedure (Act XIV of 1882), Sec. 2 5—Transfer—S mall 
Fuly ar. . Cause Court— 5 ùrisdiction. 
Dwaekanisth Rule obtained by the Defendant. : 
Biswas Held (Mitra and Caspersz JJ.)-—When a suit ordinarily cognizable by the 
; Us Small Cause Court is instituted in the Court of an officer vested with Small 
Mohini Mohan . 
Chakravarti. Cause Court powers and is transferred under Sec. 25 to the file of an officer not 


so vested, such latter officer has jurisdiction to try the suit (under the ordinary 





Civil Rule procedure) whatever the nature of the suit might be. 


No 2368 of i 
1905. Babu Foy Gopal Ghosha for Petitioner . 
Im Babu Mohini Mohan Chakravarti for Opposite Party. 


Rule discharged. 
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E p. 2044. 

12. Appendix IV to the Memorial, being quotations from English 
Text-writers shewing the reason of the Rule against perpetuities, that 
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reason not being accepted by the Mahomedan Jurists as consonant to their 
religion : referred to in paragraph 16 of the Memorial. . p. 2075. 
18. Appendix V to the Memorial, being contributions by Sir Comer 
‘Petheram to the “ Law Quarterly Review " for April 1899, entitled English 
Judges and Hindoo Law; referred to in paragraphs 14 and 30 (XX) of 
the Memorial. p. 2105. 
l4. Appendix VI to the Memorial, being extracts from Sell's Faith of 
Islam on Zakat and Ijtihad, referred to in paragraphs 17 and 29 of the 
Memorial. p. 212n. 
15. Appendix VII to the Memorial, being extracts from Morley’s 
Digest, referred to in paragraph 18 of the Memorial. p. 288n. 
16. Summary of the contents of the notes of argument as contained 
in Appendix VIII of the Memorial. p. 245n. 
17. Appendix VIII of the Memorial, being the notes of Argument of 
Moulvi Mahomed Yusoof, B.A., B.L., Khan Bahadoor, before the Full 
Bench ; referred to in ا ع‎ 11, 12, 15, 16, 17, 18, 19, 20, 29 and 80 
of the Memorial. p. 2505. 
18. Supplement No.1 attains matter in continuation of para. 21 
at p. 168%. This supplement contains paragraphs numbered 22 to 30. 
p. 296n. 
19. Supini No. 2 to the Review containing Arabic Extracts 
from the following works referred to in para. 21 at p. 168n of the Review 
containing the following extracts :— 
Miratool Asool, p. 62. 
l. Azmery, p. 272; Miratool Asool, p. 78, 79 and 281. 
2. Azmery, p. 361; Miratool Asool, p. 280; Kushf-i-Bazdawee, 
Vol. I, p. 268. . 
Raddool Moobtar, Vol. IV, p. 8. p. 8085. 
20. Supplement No. 8 to the Review referred to in Item No. 6, 
being Appendix B to the Review referred to at p. 157 » containing Arabie 
Extracts from certain authors, vis. :— 
1. Azmery, p. 291, ete. 
2, Azmery, p. 444 (omitted) ; Miratool Oosool, pages 66 and 67. 
p.816. 
21, Supplement No. 4, being Extracts of Texts from Arabic 
Authorities bearing on the question of Taamuloon Nass or custom and 
practice of mankind, referred to in para. 30 to be found in Supplement 
No. 8, Item 1—Extract from (red book). p. 8172. 
22. List of Errata, . p. 1885, 
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prudence. p. 127x. 
A, Wordly prosperity not in immediate view. 
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I. God's will is necessary in every case: Illut: Pre-ordina- 
tion and Predestination. 
II. There must be a person or subject to invoke the will of 
God. 
III. Some object. 
IV. Means of invocation must be in conformity with the 
Shera. 
V. Invocation must pass from the subject to the object. 
15. Therefore. p. 128m. 
(I) Ahleut as involved in II. 

(II) Formule as involved in IV. 
(III) Mahal as involved in III. Hoosn and Koobuh : Suheeh 
and Batil. Instances of Ahul and Mahal. 

(IV) The formula to be unaccompanied by a condition or 

Shurt. This is the same as V. 

15.4. How I work out my conclusion from the four propositions 
stated in paragraph 15 is this: €$z., the conclusion I have to establish is 
that a Mahomedan Wakf, such as the Privy Council has held to be void, is 
absolutely and positively valid according to Mahomedan Law; and the 
steps to arrive at that conclusion are these. p. 180" :— 

1°. God produces effects of all human actions, (See paragraphs 
18B and 18C.) 

2°. The Shera has laid down how man can know whether God has 
produced the resulting effect of a particular human action: the ways to 
know ‘ the how’ are amongst others as follows. 

8°. There must be a fit person to make use of a sign established and 
recognised to rouse God's will to activity. ‘The qualifications necessary for 
such a person are concentrated in a short word, vrz., Ahul, which is carefully 
defined : e.g., if it is sought that a Wakf should 8 created by the will of 
God or that & sale should get accomplished by such will, or that a marriage 
should be established by such will, the first: thing necessary is that there 
must be some person to move the will of God, and that person is called an 
Aliul. Who is an Abul and what is Ahleut is discussed in paragraphs 
16 and 17, And as regards Ahleut in Wakf it will be noted that the 
Wakif or Wakf maker must continue to be a fit subject to receive Sawab ; 
and he must not, after the Wakf, become a heretic otherwise his Wakf 
would be multified. See para. 6 of the Review. 

4°, The Ahul or fit person having been ascertained, the next requisite 
is that this Ahul must use signs laid down by the Shera calculated and 
` designed to.provoke God's will, and influence that will so as to produce a 
worldly effect: these signs consist of certain formule which must be 
uttered by the Ahul if effect is sought'to be produced on behalf of God: 
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These fórmuls are also called Illut, $.e., oreating cause; but this is only in 
a metaphorical sense, because the real Illut or creating cause is God 
himself ; e.g., in order that a Wakf, a sale, or a marriage should come into 
existence from a state of non-existence, it is necessary that the Ahul should 
qwe the necessary formule, viz„ “I make Wakf"; “I sell” and “I 
purchase"; “I marry thee,” and “TI accept thee.” The effect of the use 
of the formules is discussed in paragraphs 18, 19, 22. Thus the operation 
of all contracts arises not from the agreement incorporated in the contract 
or from any matter of estoppel or any equitable principle, but the same is 
the result of Illut showing a mandate from God the creator of all things 
small and great, insignificant or serious and solemn. 

494. The reasons which influence the Shera to hold the view that 
when an Ahul uses the formule (other necessary conditions relating to 
Mahal, ete., being fulfilled) the result must be created by an Act of God, 
are shown in paragraphs 20, 21, 22, 23 and 24. 

458. As a corollary from the rule in respect to the effect of signs or 
formule which operate by the way of Ilut, intention has no place in 
Mahomedan Law, and this point is discussed in paragraph. 26. 

Another corollary is the rule which enables a volunteer (or Fuzoolee) 
to sell another person’s property for that other person, he being absent, 
and the sale is valid subject to the real owner's consent. This point is 
discussed in paragraph 25A, and to put ib so as to attract attention to 
the main thread which runs throughout the Mahomedan Jurisprudence, viz., 
there must be an Ahul, a Mahal, an lIllut and the impact of that Illut 
from the Ahul to the Mahal, I say that the rule by which a third party, 
i6,,& Fuzoolee or a volunteer, is enabled to sell another man's property for 
him is of greater practical use, in a homely and unpretentious way, than 
more elaborate provisions in other institutions, e.g., provisions relating to 
executor de son tort and that the sale by a Fuzoolee is not open to the sneer 
that Mahomedan Law allows & man in the street to sell another man’s 
property: on the other hand that rule illustrates a general principle which 
permeates throughout the Mahomedan Jurisprudence. 

5°, Another requisite is that there must be a fitting subject in 
refefence to which God's will is to be exercised: this fitting subject or 
object is called the Mahal, e.g., in the three instances mentioned above, the 
Mahal is property such as the Shera recognises in the case of Wakf and 
sale, and the woman or female is the Mahal in the case of the marriage: if 
the Mahal in the case of Wakf and sale is pork or wine or any other thing 
not coming within the definition of property under the Shera, the formule 
uttered by the Ahul should be uttered in vain, for in that case God’s will 
would not be aroused: and it is for this reason (and for no other) that 
there could be no marriage between a man and a beast, the latter being no 
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Mahal whatever; and therefore God's will aroused by the Ahul using the 
formula falls short of producing a result, that is to say, it is not aroused at 
all just as if the electric current either refuses to act or in its course meets 
a non-conduetor. The question of Mahal is discussed in paragraph 26. 

6°. Thus there being an Ahul and a Mahal, and a sign in the shape 
of a formula or Illut, the next requisite is that the Ahul must so use the 
sign that the same must pass on from him to the Mahal: in other words, 
his volition must be so exercised that the Illut should apply to the Mahal 
and not fall short of reaching it : e.g., in the cage of a Wakf “ the appropria- 
tion must be at once complete and not suspended on any thing,’ as Baillie 
puts it; because no space of time should intervene between an Illut and 
its effect: This question is discussed in paragraph 27. 

7°. When there is (1) a fit Ahul; and (2) a fit Mahal; (8) an 
appropriate Insha-or formula to stand for and serve the purpose of the Illut 
or in fact to be itself the Iilut; and when (4) the Illut moves on from the 
Ahul to the Mahal, then the effect gets produced by the Will power of 
God and no human power can prevent it or anticipate it. 

8°. When the four conditions mentioned in the above paragraph are 
established, then the result, for the purposes of this world, is Sihut 
or validity of the transaction, and for the purposes of the other world 
the result is Sawab or future reward. (See Mira, p. 276 and p. 277.) 

9°. If there is absence of Ahul or absence of Mahal, then the will of 
God does not get moved by the invocation of the formule : e.g., if there is 
insanity, then the person is not Ahul; and if there is impurity or defect in 
the property it is 205 Mahal: in such cases the will of God not being 
moved at all, the result for the purposes of this world is that the transaction 
is Batil or void and of no worldly effect ; and as regards the world to come 
the result is Huram, that is, it involves future punishment. (See para. 26). 

16, As to (I)—of paragraph 15 Ahleut, Meesak :. Akl, Buloogh ; 


15 years. p. 1805. 
17. Awariz to Ableut. p. 182. 
18. As to No. (II) of paragraph 15, 1 C.L.J., p. 1205, paragraph 7: 
Consideration: case in 2 O.L.J., p. 166 and 171. p. 182n. 


19. Item No (II)—made more clear. Ilut is followed by its result, 
Tusurroofat. Tumuddoon; Insha embodies the Illut and therefore the 


résult follows. p. 1844. 
` 20. Commands Wazai and Tukleefy—reference to Appendix A. 
"Why two sorts of command. , p. 1855. 


21. The effeob of a legal formula is to create a right because it in- 
volves the idea of Sawab: Wakf in its very essence involves the idea of 
Savab and that’ distinguishes it from other legal dispositions, p. 1864. 

' 99, Two propositions. : 185n. 
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* (1) Wakf is included in Ahkam-i- Wazai. 
(2) Wazai commands are founded on Sawab. 
28, Division of authorised and recognised human acts or Mahkoom-i- 
bihi. p. 1855. 
Appendix B, sets out Arabic quotations. 
(a) Nature of Mahkoom-i-bihi or human aote authorised and re- 
cognised by the Shera. 
(61) Acts having Wajood-i-Hissee and which are Sabab for legal 
effect. 
(a2) Ditto but which are not ditto. 
(a8) Acts which have Wajood-i-Shuryee and which are Sabab for 
ditto. 
(a4) Ditto but which are not ditto. 
(b) A Moobah act may be a Subub. 
(c) Sabab of Wakf: Its Mut. 
(d) Mirat, p. 801: Appendix B. 
(e) Hoosn and Koobuh means Sawab, ete., Moosullum, p. 88; 
set out in Appendix B. 

24. Proof of the correctness of my working out of the 
problem. Shuryee Illut in the shape of prearranged formule, 
proceeding from Ahul, and passing to a Mahal without interrup- 
tion produces the result with unerring effect : Illustrations from 
Huzi or jest: all resulta depend on man’s Volition or Iradut and 
none on his Intention or Neeut. Does Mahomedan Law counten- 
ance fraud and swindling? p. 139^. 

These two matters, ciz., Impact of Ilut on Mahal and that 
Mahomedan Law does not encourage fraud and swindling, are made out as 
follows. p. 189" :— 

(a) Marriage and divorce; what is the rule in these cases. 
(b) The rule is discussed in Jurisprudence in dealing with 
Huzl, 

25. Illustrations of the two propositions in the aforesaid 
para. p. 1897 :— 

* (a) Case of Huzl: marriage and divorce: mine explodes. 

(b) Huzl: authorities:  Taljeea: "Tawazo: Iradut: consent: 
Taleek: Admu-i-Aslee. Sale is susceptible only of one 
condition, #.6., Khyar-i-Shurt. Human disposition divided 
into 3 classes: Tasuroof, akhbar, and aitkad. Iradut or 
volition of God in human acts,—good or bad,—is exercised 
when human Qasd is created in human mind. 

(c) Out of disabilities mentioned in paragraph 17, Noum (or 
sleep) (5), sookr (13), khuta (16), Ikrah (17), remain to be 
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noticed. Sleep, Iradut and Ikhtear become negatived : there- 
fore words have no effect. 

(d) Sookr—1st kind, $.&, that by medication, in E words have 
no effect. If by intoxicating drugs, then Ahleut is not 
affected and words have effect and divorce, eto., take place. 

(e) Khuta: thou art “seated: by slip, thou art “divorced :" 
latter takes effect. Shafiei differs: we say the man is ahul: 
he says no; we say, the formula was used with volition 
though not with intention. 

(f) Ikrah—Words used are with Iradut or volition اسن‎ under 
compulsion. 

25a. <A Sale by a Fuzoolee. 
26. Question No. (III) as in paragraph 15, viz., Mahal, 0000 of 
| Mahal p. láón. For Mahal of Wakf see paragraphs 58, 64, 55, 59 of 
arguments before Full Bench, being Item No, 17 of the Table of Contents. 
(a) Upon what principles Ahleut depends, I have already shewn : 
upon what principles Mahaleeut depends, I will now shew. 
(b) Mahal: wife; subject-matter of sale is Mahal, and not con- 
sideration: Goodness or Hoosn; Wakf has Hoosn. 
(c) Void or Batil: Koobuh or badness: consideration, nudum 
paetum: Fasid: Khumur and Khinzeer: Ameer Ally and 
Baillie on the effect of an invalid act, e.g., Marriage, Mr. 
Ameer Aily’s mistranslation. " 
27. As regards No. (IV) of paragraph 15: Balie: Wakf cannot 
be San rendei on a contingency. ` >~ i p. 1492. 
.98. Therefore a Wakf made as the Mahomedan Law directs is by no 
means void or Batil and P.C. has interfered with and repealed the law not 
only as regards Wakf but also as regards what is Batil. p. 149n. 
29. Case between heirs LL.R. 30 Cal. Series, 330 ; Mujibunnessa. 
v. Abdul 28 ILA. p. 15; B.O. 5' Calcutta Weekly Notes, 177, decided in 
November and December, 1900, p. 1491. 
80. Charge of fraud and swindling against Mahomedan Law. p. 149n. 
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REVIEW OF THE LAW OF WAKE. 
PART I. 


INTRODUCTION AND EXPLANATION. 


1. Before the abolition of.the institution of the Cazees (and Pundits) 
in connection with Civil Courts, the latter took the Mahomedan Law from 
the Cazees; and the result on the whole was satisfactory in so far as, in the 
vast majority of cases, the view taken by the Cazee was in strict accordance 
with the correct exposition of the Mahomedan Law. ‘The second: Vol. of 
Macnaghten’s Mahomedan Law is wholly an embodiment of ‘the Cazees’ 
Futwas (See Sloan’s Edition). But time brought on some sort of 
degeneration. The Oazeo system was found fa and there was some 
lurking suspicion of corruption, but on the whole the Reports of the 
old-Sudder Dewani Adalat and of Moore’s Indian Appeals testify to the 
correctness: of the views éxpounded by the Cazees and adopted by.the Civil 
Courts. ‘But in seeking to improve the Cazee system, instead of the remedy 
being applied to the then existing causes of evil, the institution itself was 
abolished, probably because it was expected that altered circumstances would 
lead to improved and increased knowledge of Mahomedan Law. But this. 
expectation has not been fulfilled actording to publie verdict. 

2. After the abolition of the Cazee system it is very seldom that one 
comes across a decision on å disputed question of Mahomedan Law which is 
consistent. with the instincts of the Mahomedan Law and of the principles 
authoritatively and conclusively expounded in that law. Ib is not necessary 
here to state the causes of this disappointment, although no doubt the blame 
lies. both with the Government and with the public, including in the latter 
the judges who preside over the Civil Courts : the former because there was a 
time when the subjects of Mahomedan Law received great attention from the 
Government, and the Government as the successor of the old Mogul, at least 
taok care that old Mahomedan works of authority should get printed.in India : 
accordingly there exist with, us some very old copies of the first edition of the 
Hedaya and other works of authority. But this supply (which by the.way 
benefited only the Cazee) is. now wholly exhausted. Nawal Kishore of 
Lucknow tried to enrich the Mahomedan literature by bringing out rare works 
of Mahomedan Law from his printing office, but these works were incorrectly 
~ printed and are mostly illegible.and always without a finish about them...’ The 
public is also responsible for the unsatisfactory state of knowledge of Maho- 
medan Law because no attempt is made, either generally or in special eases, 
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to get at the true principle of Mahomedan Law; no doubt the excuse ia 
that there are not sufficient number of English translations from the original - 
works of Fikah and none at all on the Osool (Jurisprudence). Correctly 
printed works of authority (e.g., the Rudul Moohtar) are imported in 
India from Mahomedan countries: and the apathy of the Government 
and its want of interest in this matter has drawn the notice of Mahomedans 
both Sheahs and Sunnies. 
Whatever might be the cause, the fact remains, that the vast range in 
Mahomedan Law which was open to the Cazees, is at the present moment 
not open to those who have now to dispense and deal with Mahomedan 
questions and who have to rest content with the very elementary work of 
Sir William Macnaghten on Mahomedan Law; there is of course the very 
condensed abridgment of the vast matter contained in the volumes of the 
Fatawai Alumgeery by Mr. Baillie, who has in some cases so interspersed his 
own views and inferences with the translation that men of great reputation 
and name have mistaken such views and inferences for tranalations themselves 
and have supposed them to exist in the original Arabic, the second-hand 
translation of the Hedays by Hamilton, and other minor works not purport- 
ing to be translations but expositions of law without any guarantee for 
accuracy. Thereisno English translation of any work on Jurisprudence 
in the absence of such a translation ; the aforesaid works on Mahomedan Law, 
imperfectly executed as they are, are with some excuse liable to be very 
imperfectly understood. ١ 
8. Under these circumstances it is a matter of supreme satisfaction and 
heartfelt congratulation, in fact it is a piece of good luck, to come across a deci- 
sion ofa Division Bench of the High Court (see Mofazeul Karim v. Mahkam- 
med, 2 O. L.J. 166 ) which deals with the law of Wakf in the primitive and there- 
fore sound mode of treating a question of Mahomedan Law and not in an 
advanced and therefore a risky mode of deciding Mahomedan Law questions. 
The decision shows an honest and zealous attempt to get at thefoundation of 
the Mahomedan Law of Wakf by getting at original authorities and trying to 
enter into the spirit of Mahomedan Law instead of supplementing want of 
information on Mahomedan Law by knowledge of rules derived from modern 
works on Equity. Theresult hasbeen that probably for the first time in the 
history of the administration of Mahomedan Law in India, the true principles 
by which the doctors or Mahomedan Law have been swayed in a Wakf case, 
arelaiddown. Andinspiteofthe decision of the Privy Council in Wakf cases, 
the Mahomedan point of view from which the question of Wakfis to be regard- 
ed, is steadily kept in view in that decision and is most clearly and fear- 
lessly laid down ; that principle being that a Wakf isa disposition for considera- 
‘tion just as a sale, with this difference that the consideration in the latterisa 
' worldly matterand hasa worldly value, whereas in the former the consideration 
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is Sawab and has a value hereafter. This was what I had contended for in 
my argument before the Full Bench in Bikani Mia v. Shuk Lal. I.L.R. 20 
Cale. 126, and although no effect was given by the Full Bench or by the 
Privy Council to the scantily reported argument referred to above, still I feel 
gratified to find ultimate recognition in the most recent decision on the Wakf 
question, of the view which I had pressed before the Full Bench and which 
was founded on a careful and patient study of Mahomedan Jurisprudence ; 
(see Mofaszul Karim v. Mohammed, 2 C.L.J. 171, lines 1-10): and thus the 
whole of the Mahomedan eommunity is infinitely obliged to the said learned 
Judges for having taken the troublesome course to inform themselves of the 
Mahomedan Law instead of the easy reference to equitable principles to 
which the mind is familiar by University education and by the associations of 
early professional training : the learned judges might have made a short work 
of the whole of the subject by saying that Sawab had no earthly or worldly 
and therefore no judicial value and was not sufficient to form consideration 
for any dealing in this world, where the interests of commerce alone 
predominated. 

4. The aforesaid decision of the Division Bench of this Court 
affirming the true basis of Wakf has encouraged me to write a review on 
the law of Wakf to show the unsatisfactory state in which this law stands 
at the present moment to the detriment and confusion of a considerable 
number of His Majesty's subjects. J have been led to adopt this course 
because although the highest Court, viz., the Privy Council, has laid down 
the law against the validity of Wakf, still the general feeling amongst 
all communities is that the Mahomedan Law has not been correctly 
laid down by that august tribunal. And this is a correct exposition 
of the public opinion not only in India but throughout the world, when 
the matter is viewed impartially. I also share in that view, the more 
so because my arguments could not be presented to the Privy Council, 
and the reasons assigned by the Privy Council are not based upon a 
correct view of Mahomedan Jurisprudence or of Mahomedan Law. I 
will presently show where the error of the Privy Council lies and how it 
is not an authority (apart from being the decision of the highest Court of 
the cSuntry) to satisfy the Mahomedan conscience in the face of the direct 
and positive authorities which are in favor of the validity of the Wakf 
institution and in the face of the principles of jurisprudence which govern 
Mahomedan Law, and which render the view of the Privy Council an 
impossibility. Mr. Justice Ameer Ali in his judgment adopted a course to 
establish the validity of a Wakf bya line of argument which had no effect with 
the Privy Council, and perhaps their Lordships had some justification fox 
disregarding the line adopted by that eminent judge, inasmuch as what that 
learned judge did was to shew how the view of the law stood, as it appealed to 
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the sentiment instead of showing how it stood as it appealed to thè readon 
which governed that sentiment from the starting standpoint; 80 that instead 
of showing how the institution of Wakf wasbased on authoritative Mahomedan 
jurisprudence, and necessarily follows certain assumed principles fully 
demonstrated in their fit place and was absolutely necessary to reconcile the 
Mahomedan Law, one part with the other, what he did was to repeat 
inatances of usage and practice. But what finally influenced the Privy Counoil 
(see Abul Fata v. Russomoy, L.R, 22 I.A., p. 85) had already been anticipated 
by mein my arguments before the Full Bench. But my arguments necessarily 
oral having been based upon a study of the Mahomedan Jurisprudence 
in original Arabic, I do not think they were duly followed by the High 
Courb Judges, so that one of the learned judges, Mr. Justice Prinsep, says. 
ab p. 214, 215, of the Full Bench Report in Bikani Mia v. Shuk Lal, 20 Cale, 
Series), * Questions have been argued before the Full Bench for 8 days in the 
course of which there has been considerable discussion on complicated points of 
Mahomedan Law, and their application to cases, such as that brought by the 
plaintiffs in this suit, &o., &c." And again at p. 224, that learned judge says 
as follows:—“ The view of Mahomedan Law pressed on us at the hearing of 
these appeals is certainly new to all Courts, and I may say that I have no 
reoollection during a long experience of its ever having been addressed to 
me. It certainly has never found any place in any of our Reports, nor ‘can 
we find that in any of our Reports were Wakfs, founded on the principles 
which we are asked to adopt, ever brought before our Courts.” This was 
the only consolation I received for my study of Mahomedan Jurisprudence, 
viz, that I had propounded a new if not a novel view. There being. no 
-English translation of any Mahomedan text-book on Jurisprudengp, the ideas 
which I submitted at the time of the oral argument simply remained present: 
temporarily to the mind, being abstruse and uninviting, not to say repulsive, 
in their nature; there was no wonder that those ideas faded at the lapse of 
every minute that succeeded the oral argument ; so that in the end the result 
was that something new had been said which was not accepted by some of 
the Judges without reproducing my arguments and meeting their force by 
reasoning based on Mahomedan Law. I say some of the Judges, because 
‘all of the Judges did not reject my argument. On the other hand, the 
Chief J ustice, the Hon’ble Sir Comer Petheram, was impressed in my favour, 
‘but in consequence of the abstruse nature of the ideas involved in the 
juridical view presented to the Court, the view put forward by the learned 
Chief Justice in his judgment did not reflect the peculiar doctrines upon which 
' I relied, and which ultimately, as appeared from the decision of the Privy 
Council, were not most relevant to the decision of the case. However, a sense 
of satisfaction was afforded to the mind of-the learned Chief Justice, and 
he gave his own reasons for the decision in favor of Wakf which were not 
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deemed satisfactory to the Privy Council. In connection with my present 
attempt to review the Law of Wakf, I entertain a hope that a much larger 
anda much more liberal and substantial measure of justice and attention would 
be meted out to me by the public on this occasion than the scant measure ta. 
be found in the above extracts from Mr. Justice Prinsep’s judgment. 

6. The chief argument, rather the only argument for which the 
Privy Council refuses to accept the positive and direct authorities on 
the question and goes the length of holding that Wakf of the nature 
seb up is not an institution of the Mahomedan Law, is that it is, in 
their opinion, inconsistent with the law of gifts; because the Privy 
Council say (see Abul Fata v. Russomoy, L.R. 22 I.A. 85) that “ they 
asked during the argument how it comes about that by the general law 
of Islam, at least as known in India, simple gifts by private persons to 
remote unborn generations of descendents, successions $.5., of inalienable 
life interest, aré forbidden, and whether it is to be taken that the very same 
dispositions which are illegal when made by ordinary words of gift become 
legal if only the settler says that they are made as a Wakfin the name of 
God or for the sake of the poor. To these questions no answer was given 
or dttempted, nor ean' their Lordships see any.” Of course there was no 
answer available to the Privy Coumoeil at that time. Mr. Justice Amir 
Ali’s decision did not contain a direct answer to the questions of the Privy 
Council. But the answer was contained in my argument before the Full 
Bench referred to above and is contained in the recent decision of the High 
Court referred to above deciding a very important and relevant principle in 
connection with Wakf cases, viz. at p. 171 of 2 Calcutta Law Journal, and that 
is, that the Law of Wakf is based upon the principle that Wakf is a disposi- 
tion for consideration whereas gift is one without consideration: and that 
makes all the difference in the world between a Wakf and a gift, so that no 
comparison is possible between a Wakf and a gift: and if a comparison 
is possible and was made by the Privy Council, why did not the Privy 
Council do the reverse of what they did, viz., why did they not say, that 
tying up having been allowed by the institution of Wakf they should be 
allowed in the law of gifts and that therefore the law of gifts should be 
moulded 6n the law of Wakf and not vice versa: there must have been 
some reason for the preference: the reason is not far to seek: it consists 
of the prejudice imbibed by early training in only one particular line, viz., in 
the line adverse to perpetuity and favourable to the interests of commerce : 
and this bias has had effect in the misconstruction of Mahomedan Law; but 
the Mahomedan Law looks with indifference on the question of perpetuity, 
that it to say, it has no bias against it; on the other hand, Wakfs being based 
on the idea of Sawab, they ave to be encouraged : if perpetuity has a tendency 
against commerce, that matters very little, because what secures future reward 
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is of more real value to man than rupees, annas and pie which have only 
a worldly and therefore an inferior and artificial value. This, that is, the 
question of consideration, is one point on which the Privy Council is silent 
and which forbids comparison between a Wakf and a gift, viz., that the former 
is based on consideration and the latter is not a Wakf in which the property 
is tied up cannot also be compared to a sale in which the property gets 
transferred. Furthermore, effects are produced according to the nature of 
the Illut, and that depends, as will be explained, according to the difference 
in the formule used. But there is another point of greater importance 
which shews the test applied by the Privy Council is fallacious. 

6. That the theory of Sawab governs the whole of the law of Wakt 
and not analogies from the law of gift, is shewn by the law which applies 
to the following cases and governs it. A Mahomedan makes a Wakf strictly 
according to the conditions laid down by the Privy Council for the validity of a 
Wakt : Suppose he becomes afterwards a renegade and a heretic from Islam 
and therefore ceases to be a fit subject for receiving Sawab. According to 
Mahomedan Law, his Wakf falls to the ground and becomes void or batil 
because he ceases to be an Ahul or fit subject to receive Sawab : but according 
to the Privy Council law, the Wakf is valid and will remain so for all time to 
come. Furthermore the decision of the Privy Council is calculated to foster 
irreligious ideas amongst the Mahomedans and to give rise to litigation where 
litigation was not dreamt of before, vés., the parties to the Wakfnamah itself 
might be tempted to question their own acts done in a religious mood of mind 
quite forgetting that they have already received consideration in the shape of 
Sawab and that the consideration is not executory but executed: the heirs and 
representatives of those who have made Wakfs might similarly be tempted 
to question the acts of their ancestors regardless of the fate of the latter 
in the world to come: there will thus be introduced a new source of discord 
in a family which otherwise would have lived happily and in peace. This 
tendency and this fear is not based on imagination but on actual facts in the 
form of cases which come before Civil Courts. 

There is still another case to which the same observation applies : viz., 
the difference between the Wakf of a male apostate and that of a female 
apostate. The former must be put to death and is therefore in the interval 
assumed to be dead and is not therefore fit to receive Sawab even as a Zimmee 
or an infidel under the protection of the Mahomedan Government, The 
female apostate cannot be put to death on account of her sex, and her Wakf in 
the case of apostacy is good as that of a Zimmee. The case of the heirs 
suing to set aside Wakf is not a mere speculation and abstract reasoning. 
A case involving the question was decided by the High Court (see Fatima 
Bibee v. Ahman Baksh, I.L.R. 81 Oale. 319) where no creditors were 
eoncerned, but the heirs fought amongst themselves and the High Court 
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thought that even among the heirs the principle ruled by the Privy Council 
applied : so that the result has been that all Wakfs, which in details transgress 
the rule laid down by the Privy Council, are taken to be absolutely void (batil) : 
but the term void or batil has in Mahomedan Law a totally different sense. 
7. The challenge thrown by the P.C. I most gladly accept if I may ven- 
ture to express myself in that way. In fact I have already before this accepted 
the same ; for one the 8th December 1899 (the P.C. decision in Abul Fata v. 
Kussomoy, L.R. 22, I.A. 76, having been dated in December 1894), I, as 
President of the National Mahomedan Association, sent through the Secretary 
of the Association to the Government of India a memorial on behalf of the 
Mahomedan subjects of Her Most Gracious Majesty the Queen Empress of 
India, setting forth the arguments in favour of the validity of a Mahomedan 
Wakf and submitting that the Privy Council decisions did not correctly 
represent the Mahomedan Law. Various appendices were annexed to the Me- 
morial containing various influential and valuable Western opinions in favour 
of the Institution of a Mahomedan Wakf: One appendix consisted of the 
argument of the President, whoasa Vakeel engaged in the Fall Bench case had 
argued before that Bench the proposition in favour of the validity of Wakf. 
These arguments were imperfectly reported in the authorised Reports and were 
consequently not available before the Privy Council, buttheauthorised report 
contained the germs and the kernel of what was subsequently enlarged and. 
explained in that appendix, And I am-quite sure if the Privy Council had 
been in possession of the prints made by me before the Full Bench, their deci- 
sion would necessarily have been in favour of the validity of Wakf: I say, such 
would have been the result, because I find that the reasons which weighed 
in their Lordships’ mind were all met by my arguments before the Full 
Bench, and inasmuch as the difficulties of their Lordships of the Privy 
Council in the way of validating the Wakf were all those that were expressed 
in the judgment, I entertain the certainty that if my arguments had been 
placed before the Privy Council, then the result would have been favourable 
to the Wakf. Their Lordships tried their best to decide the case according 
to the Mahomedan Law, and the whole of the Mahomedan community of India 
and elsewhere is extremely obliged to their Lordships for their desire to do 
justice to the Mahomedans on a subject pre-eminently Mahoemdan in its 
character. Their Lordships do not say that on account of public policy being 
against perpetuities, they would not follow the Musalman Law if it favoured 
perpetuities. Furthermore, their Lordships do not read and construe the 
Mahomedan Law with a bias against perpetuities. In fact their Lordships 
entered upon the construction of the Mahomedan Law without any bias at all 
and without any predetermination to construe the Mahomedan Law from the 
point of view that perpetuities were abominable. They took the law as it 
stood and tried their best to give a proper construction to the Law. But the 
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sources which were open to them were scanty and limited. There is no 
English work on. Mahomedan Jurisprudence, and I will show. in the course of 
this Review that Mahomedan Jurisprudence is, when compared to. the 
Western Jurisprudence, as different as the East is different from the West. 
Their Lordships had before them the decision of that talented Judge, Mr. 
Justice Ameer Ali, ‘but his decision was not based upon any such learning as 
was derived from Mahomedan Jurisprudence so as to be considered sufficient 
to answer the question of the Privy Council against the Wakf based upon 
the inference derived from the law of gifts. But it must be said in justice 
to that learned Judge that his view of the law of Wakf was perfectly 
sound, and his view of the conclusive nature of authorities, as distinguished 
from: reasoning ‘based upon logical or juridical reasoning, was perfectly 
justified ; although no doubt a non-Mahomedan Judge could not be much 
blamed for not giving the same value to those authorities in consequence of 
inability to attribute their force to the real sequence of argument. 

8.. In answer to the aforesaid memorial, the Secretary to the Central 
National Mahomedan Association, on the 8th August 1900, received the 
FOROS reply : — 
a s l | (True copy.) 

-— 0 No. 8108G. 

| JUDICIAL DEPARTMENT. 
:.. . From J. A. BOURDILLON, ÉBQ., 0.8.1. 
ae Off. Chief Secretary to the Government of Bengal. 

" "fo gue SEORETARY TO THE CENTRAL NATIONAL MAHOMEDAN 
- ASSOCIATION. 
p 2 Dated 8rd. August, 1 ste 
"s Sir, . 
E: WITE ‘afar ence to your letter No. 576, dated the 8th Desember 
1899, I am directed to say that the memorial from the Central National 
Mahomedan Association and its branches on the subject. of Wakf which 
was received, therewith was submitted to the Government of India. 

I am now to state, for the information of the Association, that the 
Government of India are not prepared to entertain the prayer of the Memo- 
rialists, which is in effect a proposal that Government should legalize the 
settlement of Mahomedan family property under the name of Wakf. A law 
which would enable every individual member of the Mahomedan faith to 
make a. settlement of this nature would be entirely opposed to the general 
poliey of the Government of India in respect of the creation of perpetuities, 
and would, i in the opinion of that Government be unsuitable to the conditions 
of.this country. T1 TE "RM 
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lm regard to the conclusion of the Memorialists that the decisions of the 
High Court-and of the Privy Council in recent years are opposed to the 
Mahomedan: Law, I-am to observe that it is open to them if so advised 
to-bring-another test oase with the objéct of having these decisions recon- 
ered: 

I have the honour to be, 
Sir, 
Your most obedient servant, 
(Sd) H. L. STEPHENSON, 
Offg. Under Secretary. 

l For Of. Ohtef Secretary to the Government of Bengal.” 

9, As stated above, I have been emboldened by the recent decision of 
the High Court to review the law of Wakf. That decision has, to my 
mind, done in respect to the appreciation of the question of Wakf as it really ' 
stands under Mahomedan Law: a peculiar service to the Wakf question : 
it has, so to say, introduced the thin end of the wedge in the law as laid down 
by the Privy Council. And the whole of the law I now beg to place in a 
convenient form for public information. 

10. From the above answer of the Government of Bengal it is quite 
clear that the Government did not appreciate the true position and value of 
the questions raised in the memorial, and if it did, then the present attempt 
to review the law of Wakf derives very great impetus from the said answer- 
What I mean to say is that the Government letter asks the memorialists 
to try another case. The evident meaning of this clause is that the Privy 
Council might, in a future case, reconsider the law ; and that if it has, as the 
memorialists say, misunderstood the law in the first case, viz., that in 
29 I.A. 76, then it might lay down the law correctly in another case. 
There have been other cases decided by High Court.and the Privy Council 
after the one by the Privy Council in Abul Fata v. Russomoy, L.R. 22, ILA., 
76, which last was decided in N ا‎ 1894, and these cases are 
as follows :— = 

Phul Chand v. Akbar, LLR, 19, See in 1896 by the 
Allahabad High Court. 

. ` Muhammad v. Easulaw, 21 LLR., All. 329— decided in 1899. 

5 . Mujibunnissa v. Abdul, L-R. 28, LA., 15—decided by the Privy Council 
in NoveuibercDeoniübes 1900, saying “at the present day it is not the law. 
D . But the arguments contained in the memorial not having been published 
80 as ta be available to the Privy Council, the result has been that the first 
decision i in Abul Fata v. E 22 L.A., 76, has always been affirmed by 
the later decisions. 

A. 1 write this Review. with, doable » object ; first of all, my diss 
ig | that my. arguments should. be printed in a form accessible to the Privy 
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Council so that they may receive from the Privy Council that consiteration 
which I pray for them. And secondly, my object is todraw the attention of 
the Government of India to the unsatisfactory position in which the law 
upon the question of Mahomedan Wakf stands. The position taken up 
by the Mahomedan community and the arguments advanced by that 
community in favour of the validity of the Mahomedan Wakt in the 
aforesaid Memorial, have not at all been refuted in answer to that 
memorial. In fact, the Government of India has postponéd the consi- 
deration of the question for a more suitable occasion, and that suitable 
occasion has either now arisen, the Privy Council having in subsequent 
and more recent cases upheld its original view; or the occasion might 
arise in future when, if I am so fortunate that, the attention of the 
Privy Council might happen to be drawn to this Review. 

12. Buf there is one condition which, I entreat, should be observed 
in perusing this Review, véz., that the reader of this Review will be pleased 
to spare no pains to realise the arguments raised on the whole of the 
literature on the subject embodied in every portion of this Review including 
the arguments based upon Mahomedan Jurisprudence, $.e., Osool and those based. 
on Mahomedan Fikah or Law such as the Hedaya, &c., which latter arguments 
are to be found inthe Memorial. The danger which I apprehend is this, that 
after commencing a perusal of this Review a sense of weariness might steal 
upon the mind preventing it from realising the meaning and value of the 
argument used on the subject. In other words, if no pains are spared to 
master the subject, I have no doubt the result would be that every mind 
would come to the conclusion that my argument is correct in the same way 
as some of the judges of the High Court in the Full Bench came to such 
conclusion : so that I may be excused for saying that if any reader is inclined 
to differ from me, he must prima faote attribute the difference to his 
indifferent reading of this Review, and he must therefore begin again until he 
accepts the arguments or finds arguments leading to the contrary conclusion 
of equal strength from the same standpoint. I also exprees my willingness 
to spare no pains if anybody were to ask me to, wait upon him to 
explain orally what this Review amounts to; and now I have to make 
one further suggestion, viz. the reader should, while proceeding" with 
the Review have his eye on the Paper No. 1, being a list of the 
contents of the paragraph of the Review (see p. 111m) and go on marking 
the list whilst reading the Review. In this way the thread which runs 
through the Review should be perceived in a syllogistic reading of the same: 
any matter of detail connected with any proposition shewn in the list and 
Review might be skipped over and postponed for the time being to recur 
to it on a second reading. 1 draw special attention to paragraph 15A. 
I have made the suggestions contained in this paragraph with all humility, 
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and I hope the readers will take them in the spirit in which they are made, 
vig., an earnest desire to obtain a patient and not an erratic attention. 





PART II. 


Consisting of such portions of the principles of Mahomedan Juris- 
prudence as are necessary to purge the mind of its preconceived ideas 
relating to what should constitute the first principles of legislation and to 
regulate its tone so as to make it fit to receive Mahomedanised ideas : being 
in fact axiomatic rules necessary to the understanding of the Mahomedan 
Law in general and of the Law of Wakf in particular. 

18. The decisions of the Privy Council adverse to Wakf, are contrary 
to the Principles of Mahomedan Jurisprudence, in the following particu- 
lars amongst others :— 

(4) Worldly prosperity is not the immediate aim of Mahomedan 
Law : the principles governing the Rules of Shera are very 
different from those which form the common law of other 
countries and govern the lines of legislation there. 

(.B) In all classes of disposition authorised for humanity by the 

-Mahomedan Law, the effect is produced by a direct act of 
God himself, on the external appearance of the circumstances 
laid down in the Shera in that behalf: and such effect, it is not 
in human power to anticipate or prevent, by any means other 
than those known to Mahomedan Law. 

(C) Intention, that is to say, the real intention, meaning the 
conception by the mind of the ultimate objeot in view, has 
nothing to do with Mahomedan dispositions, theonly intention 
relevant is what may be called volition or exertion of the mind 
such as is necessary to attribute the act to the individual: as 
in the case of Huzl or jest and Ikrah or compulsion, where 
parties go through the form of marriage without intending 
any marriage or even intending that there should be no 
marriage; in such cases marriage comes to be validly con- 
stituted. This is far from opening a door, much less a wide 
door to fraud and swindling ; on the other hand the Mahom- 
edan Law has a tendency to shut that door very firm and 
fast. So also in the case of Tuljeea (which will be sub- 
sequently explained). See Mira, p. 276, and 2 Az., p. 387, 
command (or Hookm) is the effect of mandate (or Khitab) 
from God in connection with the acts ( or Fasl) of (mookulluf 
or) persons liable to obligation, such mandate being com- 
pulsory (or Iktiza), or optional (or Ikhtear) or (by way of 
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` Waza or) declaration. And intention is not an act (or Fail) 
but is a (hal or) condition of the (Kulub or) mind. 

(D) According to the Privy Council, a Mahomedan Wakf, except 
when it devotes a major portion of the profits to the poor 
is void : but void or batil is something quite different accord- 

ing to Mahomedan Law. Whilst purporting to decide whether 

NA a Mahomedan disposition is valid or void under the Mahom- 

pu ` ‘edan Law, you cannot discard the meaning of those terms 

S ' under that Law and perfer their meaning under another law 
when the latter meaning is impossible under the Mahomedan 
:14. The public knows what constitutes the foundation and the working 
-of the machinery of law amongst other nations : now I present the Mahom- 
-edan point of view and request a comparison. Assuming that I have made 
some headway and advance in explaining how commands are worked out 
under the Mahomedan Law according to the principles explained by me in 
Appendix A, p. 119n of Volume I of the Calcutta Law Journal, I submit 

that the following propositions are established from those principles :— 
I. God’s will being necessary in every case, that will must be 

. invoked in every case by means of the Ilut. 

mm ‘This is proved from the following reference to the said Law Journal, 
-p. 120n, paragraph 7 : Do. paragraph 8, .عه‎ &c. All the principles of Mahom- 
edan -Law are:based on the doctrines of nnn and predestination 
-and the powerlessness of man. 

IJ. As a corrolary from the above, there must be someone to 
invoke and thus to provoke the will of God. 
- ILI. There must be some object with reference to which the 

Illut is invoked. 

IV. The: means of invoking must be such as are recognised by 

a ١ the Shera or such as God will take cognisance of in : 

issuing its mighty mandate. 
V. The invocation must be so that it should pass on to the 
` object and must not be prevented from reaching the 
object and thus becoming premature and abortive. ^ 
16. Eliminating proposition No. I and arranging the above propositions 
-inia rather different but more natural sequence and order, they stand thus :— 

"uc (I) There must be capacity in the person who is desirous of 
P E E exercising a right. (This is II of paragraph 14). In 
other words, as put in works on Jurisprudence, there 
must be Ahleut or capacity in the mover. 
pons QI) 'The mover must employ as means to move the will of God 
des ^: - gach signs as the Shera has fixed for the results to get 
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created by an act of God; and such signs constitute the 
external manifestation of the Illut. (This is heading 
IV of the preceding paragraph.)' In other words, if the 


-person so acting as aforesaid is desirous that a result 


should get produced in a particular dispostion, he must 
use the formula fixed for that particular kind or class of 
disposition. These formule are called Inshaat (or 
creative formulx.) For instance, if a person having capa- 
city or being Ahul, wishes that God should, in a parti- 
cular case, produce the effect of sale in a certain transac- 


tion, he must use the words “I sell" and the purchaser 


must use the words “I purchase." Then God, by his 
Almighty though invisible power, creates ownership in 
the purchaser: So also in a case of Wakf. Thus the 
Ahul (or one having capacity) having used the formule 
(other requiremente having also been fulfiled ) no power on 
earth could prevent the result from being accomplished ; 
if.the human act failed to comply with the require- 


. ments of Ahleut and of other matters, no Sid on 
- earth could produce the result. 
(II) There must be a mahal or fitting object towards which the 


Ilut or creative cause, involved in the formule men- 


-tioned above, must flow, the Ahul or pérsoh having 


capacity to do an act, (This is No. III mentioned in the 


preceding paragraph.) As an instance of absence of 


Ahul, may be cited the case of one who is majnoon or 
insane. As an instance of absence of mahal may be 
cited the case where the subject-matter.of sale is an 
impure thing, such as pork, &o. Absence of Ahul and 
absence of mahal lead to the particular disposition being 


‘batil or absolutely void; and the Privy Council has 


included within this category such of the Wakfs as- have 
not met with their Lordships’ idea of fitness of things: 
whereas instead of being void, those Wakfs are absolute- 
ly good; having inherent to them Hoosn or goodness 
instead of Aubah or badness; this latter circumstance 
being an essential quality of whati is batil. Asan instance 
of violation of the principle involved in rule (II) might 
be cited the case where the formula is used wrongly, 
when the 11105 ceases to get into action initially. 


(qv) The formuls employed in cases of dispositions are etther abso- 


lute, without any condition, or are expressed conditionally. 
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tionally. In the former case the 1717/2 moves’ at once 
from the Ahul to the mahal and the effect arises at once. 
In the latter case the view of the Hainifites is that the 
condition, where it is authorised and justified, has the 
effect of preventing the Jilut from coming into imme- 
diate operation, and that the operation of the Illut 
commences as soon as the condition is fulfilled. At any 
rate, one essential requisite for the production of a 
particular effect is that the Illut involved in the formule 
expressed must pass on from the Ahul to the Mahal, 
before the effect could be produced. This heading is 
identical with Heading No. V of the preceding para- 
graph, vis. paragraph 14 (See Mira. p. 192) beginning 
with’ the words “ the effect of a Tusurroof or act of the 
Shera arises from three things”: See also 2 Az, 157, 
&oc., consisting of the words “ because the Illut of Shera 
does not become Tllut before it reaches the Mahul.” 
15A. How I will work out the conclusion from the four propositions 
stated in paragraph 15 is this: vigs., the conclusion I have to establish is 
that a Mahomedan Wakf such as the Privy Council has held to be void, is 
valid according to Mahomedan Law, and the steps to arrive at the conclusion 
are these :— 

There are nine sub-paras under this paragraph, and they are all set out 
under paragraph 15A of the “ List of contents of paragraphs of the Review ” 
at p. llla ante, which please read here again: except that the references 
contained in sub-para. 9 are these, viz. (see Mira, p. 277, 2 Az., 888; Mira, 
pp. 281 and 812, 2 Az., p. 444 and 445). 

16, As regards item (1);of paragraph 15 aforesaid, viz., Ahleut, the 
view taken by the Muhammadan dootors is of such a novel though no 
doubt sound a character that by no flight of imagination could a Western 
jurist reach it or could deem it relevant for the purpose of laying down rules 
for the formation of conduct, and for the construction and continued exist- 
ence of society. Ahleut or capacity (see Mira., p. 821, and 2 Az., p. 434) 
depends, according to the Muhammadan doctors, to a certain agreenfént or 
misag which took place between God and Adam. Whether the consideration 
was such as would bear the light of examination under rules of modern civi- 
lisation, it is difficult to say ; certain it is that the Koran lends considerable 
support and establishes the fact of this misag ; and that is an incontrovertible 
proof of the fact, and the jurists have, upon that authority, founded the idea of 
capacity or zimma of a human being. It is not necessary to enter into minute 
details with regard to this question of misag. only touch upon this subject 
from a particular point of view, and that point of view is completely 
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served by a short notice of the subject. At the beginning of creation 
three animated bodies, amongst created things, were brought into existence, 
one having spirit and intelligence only, and this body consisted of the angels; 
the second class consisted only of matter without intelligence or spirit, and 
this consisted of beasts or animals ; there was a middle class which consisted 
of animated beings having both intelligence and spirit as well as body. 
Perhaps some mischief was apprehended by the combination of spirit and 
matter, and therefore there was a contract between God and Adam to the 
effect that Adam should accept God as the creator and as the sole object of 
Divine obedience, and that God should grant to Adam and his descendants 
zimma or capacity of obligation for and against : for this reason, as soon as 
the fetus in the embryo becomes instinot with life, it acquires capacity or 
zimma even before it parts with its mother’s womb ; but the difference is 
that as long as the embryo remains in the womb in an animated state, it has 
zimma or capacity only for obligation (or Wujoob) in its favour, and not 
for obligation against it. That is to say, the zimma or capacity of the em- 
bryo consists of 8 or 4 things, viz., the right or capacity to inherit, the capa- 
city to accept bequests and the capacity to have its nasab established. It has 
no zimma or capacity to have anything established against it. As an in- 
stance of this, the works on Jurisprudence mention the case of a sale in 
favour of a foetus through the medium of a guardian, in which case it is 
said that it is the guardian who is liable for the consideration and 
not the foetus. And after the separation of the embryo from the 
womb the infant obtains zimma or obligation both for and against 
him ; and this state continues until it gets invested with intelligence or Akl, 
and then it gets the zimma or capacity of Wajoob-i-ada or obligation to 
discharge : this is the idea of Ahleut or capacity according to Mahomedan 
jurists, so that whoever is an hal, according to Mahomedan Law, is 
entitled to make use of any of the classes of dispositions sanctioned by the 
Shera to be made available by an Ahl, no matter what is the particular class 
of disposition, whether it is of the nature of a sale or of the nature of Wakf 
involving perpetuity or of any other nature. Therefore for the Privy Council 
to lay down that a Muhammadan who has undoubted ahleut or capacity 
according to his law, should be deprived of the privilege of availing him- 
self of any of the class of dispositions left open to a Mahomedan Ahal and 
expressly sanctioned by the Shera, is to overatep the bounds of a Cazee's duty 
and trespass not only upon the functions of the legislature but also on the 
functions of the Creator himself according to Mahomedan notions. Thus 
Ahleut or capacity in a Mahomedan consists of his possessing intelligence; 
but in accordance with the rule submitted before (see I.C.L.J., p. 129n 
and p. 1325) intelligence being an internal sign and also a (batin or) 
internal matter, and being a vague and an indefinite idea, its place for practical 
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purposes is supplied by puberty or majority, that is to say boloogh: ` And 
this is what is meant by the rule in the Mahomedan Law that the limit, .of 
majority varies between 9 and 16 years unless the signs appear before, mean- 
ing thereby particularly the sign of intelligence though signs of puberty and 
majority are not excluded thereby. Under the Mahomedan Law, Ahleut 
depends on akl or reason, and the latter depends on’ Buloogh or puberty, 
which is & certain striking event in male and female life. Under that Law, 
Sighr or minority is inconsistent with paternity and maternity or the capacity 
thereof: The striking event referred to above, shows the passing away’ of 
Saba or tender age, and marks the approach’ of Buloogh or puberty, and 
this latter fact is a sign that the light of reason has dawned. There is one 
uniform rule of majority tors all ا‎ of Shera, more civil, india 
and political. 

17. In connection with item (1), that is Ahleut or capacity, tere, arè 
various topics called awariz or disabilities (see Mira., p. 826), and it will be 
necessary to touch upon only one or two of them in connection with the 
aubject under review. The items of disability are classified undér two heads. 
Sumawee or natural and mooktusab or acquired; and altogether they amount 
to these :—(1) Joonoon or Insanity ; (2) Infancy or Sighr; (8) Atah or 
a state of mind after puberty in which one acts sometimes with intelligence 
and at others not; (4) Nisyan or forgetfulness; (6) Noum or sleepiness ;. 
(6) Ighma or a sort of lethargy; (7) Rikk or slavery and absence of free- 
dom; (8) Hyz or menses; (9) Murz or sickness; (10) .Mout or death; 
(11) Jehel or ignorance ; (12) Sookr or inebriation; (19) Huzl or jest; 
(14) Sufha or a modification of No. (8); (16) Sufur or journey ; (16) 
Khate or slip of the tongue; (17) Ikrah or compulsoin. Of these No. 13 
or jest will be touched upon later on as illustrating the prinoiple that Mahom- 
edan Law deals only with signs and attaches an effect to gne in a WAY 
it is impossible to imagine under any other system. 

18. As regards No. (II) of paragraph 15; this is a most Tn 
item in the practical working of the machinery upon which the Mahomédan 
Law turns. In fact it is the lever or fulerum an: which the machinery acta. 
In LC.L.J., p. 120», paragraph 7, I have pointed out ‘the importance of 
Illut and the place it occupies in the Mahomedan Law and its position in the 
production of results both in this world and the world tocome. At p. 121m, 
paragraph 10 of the same Law Journal, I.have stated that the liu must. 
be: clear and definite and not vague or ambiguous. ‘This clearness and defi- 
niteness, as I have shown there, is, when the Illit-is hidden, accomplished 
by providing:& recognised substitute for the hidden Illut. - If a person is 
desirous that. Wakf should get rested how is -he to do-it: and the:quéstion 
for discussion in connection with ‘this head a& relevant to the law of Waké, 
is whether ‘thére jse ج:‎ : formula or Insha for, -the ‘greation' of “a valid 
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Wakf on behalf of God, on that formnla being invoked by one who 
is Ahal-orhaving capacity according to Shera, that is to say, sui juris. 
It may not be necessary for me, regard being had to what has been laid down 
by the High Court in the last Wakf case referred to above, to labour much 
on this point, because, as I have said in part I of this Review, paragraph 
8, that the case of Mofazzul Karim v. Mohammed (1) establishes the following 
proposition at p. 171 of the Report, where it is said that “it must be con- 
sidered, therafore, that there is a considerable body of authority in support 
of the view that the profits of land apart from the land itself cannot be the 
subject matter of a valid Wakf ; and the analysis of juristic ideas upon which 
it is founded, appears to be this: the contract ( Akd) in relation to transfer 
of property may deal either with the ayn or the monafa; if it treats of the 
former, (ayn) it may be without consideration, and may take efect either at 
once ( Hebba or gift): or take effect upon the death of the owner (wasiat or 
will); or it may be with consideration, either in the shape of spiritual benefit 
( Wakf or endowment), or of temporal benefit (Bai or sale); if tt treats of 
the latter (monafa), it may be either for consideration (Ijara or lease) or 
without consideration (Ariat or commodate loan).” I have said before, this 
case tales a very important advance step in regard to the true appreciation 
of the principles upon which the Law of Wakf is based. The meaning of 
the ruling is this, that in the same way as sale and gift and Ijara and 
other transactions are allowefl in Mahomedan Law, so is also Wakf allowed 
by that Law; that is to say, as in sale, the formula used in effecting the sale, 
is sufficient to move the will of God to create rights consistent and connected 
, With sale, e.g. right of possession and right to demand consideration, so also 
in Wakf is the formula connected with Wakf, viz, Wakafto or * I have made 
Wakt,” sufficient to move the will of God to create the effect and produce the 
result involved in the formula just mentioned in regard to the creation of 
Wakf, If that is so, the Wakf to the fullest extent recognised by the 
Mahomedan Law, gets created by the sanction of God himself, totally un- 
affected by any regard to the question of perpetuities which find no place 
in the Mahomelan Law and which do not control the extent and character of 
the sawction accorded by God to a Wakf. To make it clearer, the Shera 
has laid down the extent and character of what an Indian Wakf could be. 
It has also laid down that God has commanded that tf the ahal should use the 
word “ Wakaf to" or the formula involving the Illut, with the necessary 
conditions, then God will sanction the Wakf to the fullest extent and character 
defined above. Where is then there a place in Mahomedan Law for limiting 
the Wakf to a gift specially to the poor in the way their Lordships of Privy 
Council have done? In the face of the clear provisions of the Mahomedan Law, 
Mr. Justice Trevelyan at p. 207 of the Full Bench ease of Bikant Mia (2), says 
‘‘T use the word ‘charitable’ in the English sense as that is the sense in which it 
(1) (1905) 2 O. L, J. 166. (2) (1832) I. L. R. 20 Calc. 116, 
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is used in tho decision in English Courts and the translations into English. We 
have been requested to use the word ‘charitable’ in what is called the Mahomedan 
“senge i.e. to use a word in another language which may mean another thing.” 
I might stop here with the conviction that I have made out my point to be 
found at the beginning of this paragraph, and beginning with these words :— 
« Whether there ig a formula or Insha for the creation of a valid Wakf as on 
behalf of God &c. But inasmuch as the subject is of considerable import- 
ance, to remove all scepticism from the subject I make this Item (No. IT) 
more clear in the way in which it is discussed in books on Oosool-i-Fikah." 
19. On a referenee to 1 Calentta Law Journal p. 1235, paragraph 12, 
item No. 10, and to p. 134n of the same Volume, paragraph XIV, it will 
appear that certain human acts have certain effects which follow as the 
results of those acts by the will of God. Those human acts are /liut or you 
may call them Sabab, because the latter term is sometimes used to indicate, in 
general, what may be in'the nature of signs, marks and indications, by which 
the will of God is identified and recognised in respect to his commands in 
regard to the nature and effect of those acts. On a reference to p. 122n 
paragraph 19 of the said Volume and p. 182n, paragraph l and sub- 
paragraph under those paragraphs, it will appear that of the things referred to 
there as constituting Sababs for certain effects, most of them are other than 
human acts. In fact, the last items, in those 2 paragraphs., riz, item 
“ tenth ” at p. 1282, and item “ XLV” at p. 1840, are the only items which 


declare that certain human acts are Sabab for certain effects. Such human 


acts which are designated as Sabab, are called “ Tasarroofat" or dispositions 
of the Shera ; ‘the effects thereof are called Ikhtisasat or particular results 
provided for by the Shera. Now if there is a Tasarraf-i-Sharai, that is, an 
act which the Shera recogniges as having been predestined and preordained 
to lead to a certain result then that act or Tasuroof-i-Sharai must,.as I have 
already submitted, lead to the particular result, for if-it fails to do 80, very 
serious consequences in regard to the attributes of Providence follow, and then 
by a chain of reasoning which it is not necessary here to pursue, Providence must 
be convicted of having been either false or impotent. It is clear that the recent 
decision of the High Court referred to above, recognises that the particulét Tasa- 
roof or act which creates Wakf, is a Tasaroof-i-Sharai or legal act ; and the above 
analysis of the division of human acts also leads to that conclusion. Thus theree 
fore there can be no doubt in regard to the correctness of the conclusion that 
the [nehs or formula by which Wakf is created is authorised by the Shera (as 
I have submitted in paragraph 18) and that the Shera is not based upon the 
trammels of civilised life, but that its principles and rules are based upon a 
consideration of Sawab or future reward : and therefore when Sawab results 
from a certain transaction, that transaction, is sure to have the sanction of the 
Shera and that is the subject of the following paragraphs. 
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20. I have submitted in 1 Calcutta Law Journal p. 1192, Appendix A 
paragraphs 2 and 5, that commands are of two kinds; declaratory (or Wazai) 
and mandatory (or Tukleefee) The necessity which led the Mabomedan 
Juristis to make the division of- commands and obligations into the two 
classes mentioned above, is set out in a separate paper which is entitled 
Appendix A. to this Review. ‘To incorporate this Appendix in this Review 
would break the thread of the argument and woald involve a long digression 
from the principal point I have immediately in view, viz, that the whole of the 
Mahomedan Law is based on the theory of. Sawab or future reward. 

21. I make out my proposition that the effect of a legal formula is to 
create a right, also in the following way. No doubt Wakf, like sale, is only 
a Moobah or a permissible act as contradistinguished from a compulsory or 
Wajib act; that is to say, there is no doubt it is simply optional iu the sense 
that abstinence from Wakf leads to no pain or detriment in the future world : 
bat still it must be remembered that although Wakf is not Wajib, there is a 
striking peculiarity connected with it, viz, that the term Wakf itself importa 
Sawab, the basis for the transaction and the consideration for it being Sawab : 
there is no other human disposition which enjoys this peculiarity. Wakf has 
therefore a special aptitude and fitness for Sawab. But ix there no other 
way of connecting Sawab with it? Viewing it apart from its peculiarity as 
importing Sawab by itself and considering it as situated on a similar footing 
with other dispositions such as sale &c, does it not enjoy Sawab in common 
with other optional dispositions involviug apparently only absence from future 
pain and not apparently involving the positive idea of future Sawab ? 

22. I will now examine the proposition dealt with in the last words of the 
above paragraph ; viz, viewing Wakf apart from the special Mandoob character 
which attaches to it and viewing it only as optional in common with other 
optional human dispositions such as sale, mortgage &c—is there no ground 
for supposing that according to Mahomedan Jurisprudence, Wakf with other 
optional dispositions, carries with it the'idea of Sawab? The answer to the 
question is in the affirmative, viz, that there is such a ground. Al dispositions 
of the Shera import Hoosn or future reward ; and that for this reason: viz., that 
all dispositions of the Shera are included in the class of commands called 
commands of Wazai or declaratory commands; and that Wazai commands 
are founded on Sawab in the same way as Tukleefy commands are so 
founded. : 

28. I make out these two propositions expressed in the last words of 
the above para. in the following way :—At p. 312 of the Miratool Oosool, 9 
Azmery p. 444 as commented on by the following division of a Muhkoom-i-bihi 
or a human act authorised and recognised by the Shera is set out; the Arabic 
passages from 2 Az. p. 444 and other works are set out in the form of an 
appendix called appendix B for ready reference and comparison. 
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A. A human aot authorised or recognised by the Shera, Muhkoomibihi, 
must have actual existence because Shera accords to some of those acts cer- 
tain qualities and attributes, which could not be accorded to them unless 
they had actual existence: therefore the first division is whether such human 
acts, having actual existence recognised by thé senses, have legal existence 
.or not; the second division is whether either of those two classes is itself a 
Sabab or means for a legal command: thus altogether recognised human 
acts (Muhkoom-i-bihi) consist of four classes: 

Al. Those acts which only have (Wajood-i-Hissee or) existence cog- 
nizable by the senses but have not attributed to them a legal position and 
. quality and which are Sabab, or occasions and causes for other legal effects : 
e.g. zina or whoredom : it is huram or unlawful and is the Sabab for another 
legal effect viz. Hud or punishment. 

42. Acts which only have (Wijood-i-Hissee or) existence cognisable 
by the senses and which have attributed to them a legal position and quality 
but they are not Sabab or occasion and cause for another legal effect: e.g. 
eating which is sometimes Wajib or obligatory and sometimes Haram or 
prohibited and it is not the Sabab or cause and occasion for the foundation of 
another legal effect, ۰ 


A3. Acts which have’ Wajood-i-Sharsi and have attributed to them 
a legal quality or position and constitute the Sabab or cause and occasion 
for the foundation of another legal command: eg. sale; because it has 
Wujood-i-Hissee (or existence taken coguisance of by the senses), and it 
has also a legal existence, that is to say, it is Moobah or permissible and it is 
the Sabab or cause of (milk or ) ownership. m 

44. Such acts as have a legal existence and have attributed to them 
a legal quality and position but are not Sabab or cause for another legal 
effect: e.g. Salat or prayers; because they have (Wujood-i-Hessee or) 
existence coguizable by the senses and also legal existence having the character 
of Wujoob or obligatoriness attached to them; and are mot Sabab or cause 
and occasion for another legal effect. 

B. It wil be noticed from the above that an act which is onerely 
Mobah or permissible such as eating and sale, is either the cause or Sabab 
of another legal effect or not: for instance eating under ordinary circum- 


stances, quite regardless of the occasion when it becomes obligatory or: gets 
prohibited, is only a permissible act, and when it is only a permissible act, it is ' 


not the cause or Sabab of another legal effect, : Therefore eating when only 
permissible, has not the quality of goodness or badness attached to it, 
because, a mobah or permiesible act, is one in the doing of which there is no 
Sawab or future reward, and in abstaining from which there is no Azab or 
future punishment, But this peculiarity in mere eating i.e. its absence from 
Sawab and Azab, does not affect my proposition that in all cases of com- 


Li 


\ 


4 
1 


n ١ : 
Vor. IL] REVIEW OF THE LAW OF WAKF. 137a 


: L 
mands there is either Husn, that is goodness, or Kobah or badness. The other 
Mobah or permissible act, viz, sale standing by itself has no Sawab or Azab 
attached to it being only a permissible act. But when it becomes the Sabab 
pa cause and occasion for another legal effect, then by virtue of the amar or 
command which makes it a Hookm-i-W azai or declaratory command, it gets 
the quality of Husn attached to it. Jn other words, a Mobah or permissible 
act standing by itself may not have the quality of husn and qubah or goodness 
and badness 1n it, but when it becomes the foundation or Sabab and occasion 
for andther legal effect, such for instance as ownership in the case of sale, then 
that Mobah or permissible act acquires the quality of husn. After sale it is 
necessary for the vendor to surrender the property to the purchaser. If he 
does so, be fulfils his duty and therefore the original act i.e. the act of sale, 
gets reflected with husn or goodness. The conclusion therefore is that when 
Wakf, even tf it be assumed to be an act which one ia at liberty to do or 
abstain from, becomes the Sabab or cause of a certain legal efect, it acquires 
the quality of goodness or husn, 


C. The Subub for Wakf is Sawab, by means of feeding human mouths, 
be they of the poor or the rich: the Illut of Wakf consists in certain appro- 
priate words used by the Wakif, as for instance, “I have made Wakf." 
After the Wakf has been constituted it becomes itself the Sabub or cause of | 
other things, as for instance, the right to be fed and so forth. I have sab- 
mitted in Caleutta Law Journal Vol. I, p. 120n, paragraphs 6, 7 and 9 
that God is actuated by principles of Hikmut or policy. But I have also 
stated at p. 127n of the above Journal, paragraph B, that the wisdom or 
policy might relate to the fature world or to this world. That the Muslihat 
or policy which relates to the present world does not imply the negation of 
goodness, or badness (husn or qubah) from the point of view regarding 
the other world, is quite clear from what follows. 


.D. The proposition that a declaratory command or Hukim-i-Wazai 
imports husn or goodness, is proved at p. 66 and 68 of Miratul Oosool and 
p. 291, Vol. I of its commentary Ajmery, extracts from which and 
some gather books supporting the point above stated are given in appendix B 
annexed to this Review. 


E. Now it remains for me to establish that husn and qubah (goodness 
or badness) used in the Shera in reference to-command and acts, mean only 
Sawab or future reward and Azab or future punishment. As regards this 
proposition, there is no doubt according to the authorities; and every book 
on Jurisprudence, demonstrates it logically and philosophically. The 
Miratul Oosool deals with it at p. 304 and 68, and the Azmerce deals with 
it also in its comments. The Musnlumussuboot deals with it at p. 53 &c. 
The discussion is a very lengthy one and it is not my object to encumber this 
- Review by entering into details upon the subject of Ausn or qubah, Huen 
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‘and qubah (goodness and badness) have three or four meanings, but it is ‘only 
necessary to refer at present to only one or two meanings. TF rst they - 
the quality of excellence and defect. Secondly, the quality of aptitude and 
fitness to promote the ends of the world, and aptitude and fitness for the 
reverse. In these two senses, husn and qubah are never applied to human 
acts by the Shera. The first sense of the words is illustrated thus, knowledge 
ig husun: ignorance is kubah. In the second sense, the whole of the 
civilised Western communities use the word Assn and qubah.to form the 
basis of their jurisprudence and legislation. But as l have submitted, that 
meaning of the words forms no part of our Jurisprudence, but 18 care- 
fully and expressly distinguished and proscribed from the Mahomedan 
Jurisprudence. In our Jurisprudence the foundation for all commands is 
husn or qubah in the third sense of the terms, and that is this, viz, the sense 
of praise by God and of future reward by him. It is in this sense, and in 
this sense alone, that Mahomedan Law uses the terms husn, and gubah, and 
we must also mark the deflection of the lines of discussion. There are three 
sects whose views are discussed in our book; the views of the Hanifites, the 
Motazalites, and the Shafaeites. In the third sense of the term, the question 
with which the Mahomedan Doctors of Law were concerned is this. They 
were all agreed that the imperative form carries with it the notion that the 
` acts to which it relates involves the meaning of goodness and badness in the 
sense of future reward and punishment; but the difference is this: does 
God by his cowmand create Hoosn and Koobah in those acts for the first time 
by means of his command ; or does he merely affirm the pre-existing goodness 
or badness : the Hanifites say that Hoosn or Koobah is Zatce or appertaining 
to the essence of a thing and God issues a command, positive or negative in 
accordance with the already existing quality of Hoosn and Koobsh in the act ; 
because human acts like herbs possess inherent virtues: Sikmoonya is purgative 
in its very natare; if God were to introduce for the first time the quality of 
Hoosn and Koobah by his commands, then that would be the act of a tyrant, 
for people were accustomed to zina and if there was no inherent vice in it why 
prohibit the same. Another sect, viz. the Shafaeites otherwise called 
the Asthairahs says, God is all powerful and whatever he commands %to be 
done has the quality of Hoosn introduced into it for the first time by virtue. 
of his command; not that because a thing was already good therefore 
God has commanded it: The Moosullumoos Suboot says, improving on the 
first view that * the Motozalites and the Imameas and the Kurrameas and 
the Brahmins go 80 far as to say that whatever has Hoosn or Koobah in it, 
that is obligatory,” whether there is a command or not; but we the Matood- 
reedees and the Hanifites maintain that except in regard to very clear and 
crude principles such as the existence of God, God must send Dawut or a 
mission to inform us of what is Hoosn and Koobah and it is then alone 
that we can trace the Hoosn and Koobeh of acts : t hus different functions ' 


Vor. II] REVIEW OF TIE LAW OP WAKP. 139% 


are assigned to Aki or intelligence or reason by the different creeds. It is not 
necessary to pursue the matter farther: I have proved that the whole of the 
Mahomedan Law proceeds on the basis that the imperative form, whether 
positive or nagative, presupposes that the act to which that form relates has the 
quality of future reward or future punishment; and I have also shown 
that Wakf being a Hookm-i- Wazai, it is connected with, if not constituted by 
the imperative form and therefore partakes of and involves the character of 
Hoosn. That Hokm-i-Wazai is connected with, if not actually included in the 
imperative form is shewn by extracts from Arabic authorities in the same 
Appendix B which is referred to in paragraph 23 above. 

24, I think I will be able to demonstrate, by way of mathematical 
proof, the correctness of the proposition I have submitted ; viz. that in 
regard to the institution of Wakf when the Illut or, in other words, the for- 
mula **I hare made Wakf,” is used by one whois Ahal and proceeds from 
him to that which is Mahal according to Mahomedan Law, and there is no 
interruption in the cause or the Illut in its journey towards the Mahal, then 
the command of God follows to the effect that the Wakf is binding. If the 
conditions regarding the fitness of the Ahal and of the Mahal, and the pass- 
ing on of-the Illu& from the Ahal to the Mahal, are fulfilled, then the 
effect follows with unerring precision. This peculiarity of the Mahomedan 
Law might be likened to a mine laid with a fuse attached to it; as soon as 
one who is Ahal applies fire to the fuse, and the fire so ignited in the fuse 
travels on without interruption to the Mahal or mine, the explosion is bound 
to follow, whether the person setting fire to the fnse has an intention to 
explode the mine or not. Intention on his part is not necessary ; only 
volition is necessary. It has now and then been said, that Mahomedan Law 
encourages swindling and fraud. I will be able to show that it has no such 
effect : on the other hand, swindling and fraud are to an inveterate degree the 
concomitants of institutions other than the Mahomedan Law which-has a 
heavenly simplicity about it. 

2D. These two matters, viz. that the whole of the process.upon which 
the practical working of the Mahomedan Law depends, is, based upon the 
impacts of the Illut on the Mahal and that Mahomedan Law does not en- 
courage swindling or fraud, are made out in the following way ; and therefore 
the following illustration also serves the purpose of establishing the validity . 
of a Mahomedan Wakf. 

4. Take the case of Hazal or joke and jest. If what I have stated as 
the result of the comparison of the explosion of the mine be correct and if 
Iam right in saying that intention has no effect whatsoever in Mahomedan 
dispositions, which depend only upon the existence of an Ahal, a Mahal and 
the impact of the lllut on the Mahal, then I must consistently with my 
argument make out a case in Mahomedan dispositions analogous to the case 
of one who fires the fuse without intending to explode the mine, but the 
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. effect of his action is that the mine does get exploded. I have got &uch cases 
to prove my point up to the very hilt. Suppose an Ahal (a male Mahomedan) 
addresses a Mahal (a female Mahomedan), using the words “I marry thee,” 
and all conditions of marriage are fulfilled, but suppose either party has no 
intention of actual marriage, or has a positive intention against marriage, 
what should be the result ? According to those who give effect to intention, 
there is no marriage, but according to my contention, there is marriage 
under the Mahomedan Law for the reasons already stated. It may be that 
in this case the party contending for ‘the effect of intention as essential to 
a transaction may not go so far as to say that in the case supposed 
marriage is not established, though that party. can assign no reason for their 
conclusion. But if they were to search in their hearts for the principle of 
the rale where intention is to have effect and where not, then they will not 
be able to hit upon a rule fairer and more consistent with commonsense 
than the rule propounded by the Mahomedan Law, viz. to allow external 
circumstances aud signs to have effect according to the Illut. $o also in a 
case of divorce in which the formula is pronounced without intention, or with 
the contrary intention the divorce takes place most effectually without the 
intention or with the contrary intention. What is the rule in these cases ? 

B. The rule referred to above, is discussed in works on Mahomedan Juris- 
prudence in connection with Hazal, of which Iwill be able to give here only a 
brief summary : such books fur instance, are volume 4 Kashfi-Bazdavi, p. 387 ; 
Miratul Qosool p. 851; Hussami p. 158: from these works it would 
appear that Hazal or joke is only partially recognised by the Mahomedan 
Law, that is to say, it is recognised only so as to be consistent with 
and regulated by the dictates and rules in connection with the Illa& and 
the effect which the Illu& produces in dispositions ; and. never inconsistent 
with such dictates and rules. The word ‘ Taljia” is also used in connection 
with Hazal, as implying much the same thing, though connoting a higher 
and a more general idea. The nature of Hazal is this, Two persons in plain 
and. clear words and in unequivocal language express themselves as follows, 
before and uot in the course of a transaction; “we shall seemingly and 
only apparently say for instance, we sell this property one to the others but in 
reality it shall be no sale, as between us ;” or the husband merely for the sake 
of appearence and only seemingly says “I will divorce you, but the divorce 
` shall have no effect and we shall remain husband and wife as before.” This 
illusory agreement is called “ Tawazo." If analysed, it means this, we shall, 
by our volition or Iradat use the formula which is assigned for the purpose of 
making the Illat to create a certain effect ; but we do not consent (or Ruza) 
to the effect (or Hookm) of the formula. In other words, both the consent 
and volition or Raza and Iradat attach to the Illut, but not to the effect as 
to which consent or Raza is wanting. This agreement is valid only to 
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an extent consistent with other portions of the Mahomedan Law, dealing 
with the effect of the Illut and its impact on the Mahal. If the particular 
caso in reference to which the parties have agreed is & case in which the 
illut cannot be prevented from passing on to the Mahal, then the agreement 
is of no force whatsoever, and in spite of the Hazal, the Ilut takes 
effect and the command comes into operation in due course. Such for 
instance as marriage and divorce, where there is nothing to prevent the 
Insha (or formula) of the Ilut from passing on to the Mahal; and there- 
٠ fore the Illut takes effect and the marriage and divorce are operative, 
and the words of the agreement, saying that the Illut would not be pro- 
ductive of the effect, are a nullity. But when it is allowable by the 
law quite independently of the secret agreement, for an Ahal so to use 
the Illut as to prevent its immediate transference and approach to the 
Mahal, there the agreement above referred to is allowed to prevent the 
Illué from having immediate effect only to the extent to which the Illut 
could be prevented by other recognised rules from reaching the Mahal. 
And this recognised rule has reference to the effect of condition or Taleek ; 
so that if the agreement is consistent with the rules relating to condition, 
then it is valid only so far and not further, The natural effect of a 
condition is thus illustrated: for instance, a man says to his wife, “you 
—-wre-divorced." The divorce takes effect immediately. But if he says 
“if you enter the house then you are divorced,” there the divorce does 
not take immediate effect but is postponed to the time when the entry 
in the house takes place, Thus the condition postpones the time of the 
operation of the Illuf. A man says “I sell this property to you,” the 
other man says “I purchase,” the sale is immediately contracted. There 
is a very learned and keen discussion in works on Jurisprudence on the 
way in which a condition juridically operates, whether the condition 
operates on the effect and prevents the effect from taking place, or whether 
it operates on the Illut and prevents the Illut from acquiring the im- 
portance of an Illut, so that the words of the Insha pronounced are deemed, 
to all intents and purposes, as not pronounced during the pendency of 
the condition; and the Illut during that pendency remains in a state 
of torpor or, more correctly speaking, in the state of natural negation 
(adam-i-aslec) ; because the natural state of all things is absence of exis- 
tence, inasmuch as before creation there was negation or adam. Without 
going into this learned disquisition I say that the result is that in so far as 
sales are concerned the only condition to which it is susceptible is that 
of kheyar-i-shart, that is to say, condition of option which lasts for three 
days, after which time it becomes absolute and then its operation com- 
mences from the beginning of the contract; and this latter point dis- 
tinguishes Illut from Subub. Kheyar-i-shart or condition of option being 
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option ‘fr selection between any two things; that is so far so good, 
viz. that one who is asleep and has uo ability to exercise his powers of 
mind consisting of determination and Volition, is not able to set the 
train in motion : and therefore the Illut remains in the state of negation and 
is not set into action by the words so uttered by him. 

"D: ‘The next item is sookr or inebriation (13). That subject is dealt 
with in the Miratul Osool at p. 349, and the author first states the two cau- 
ses of idebriation, viz., first, a cause in ivhich the mai himself is not at 
fault, as in the case of inebriation caused by the'éffect of medical drugs’ in 
the course of medication, and in this case the man’s words regarding di- 
vorce and manuinission and sale and purchase are to have no effect. But if; 
and this is the second olass, the inebriation is caused by an intoxicating 
liquor (or Sharb-Moharrum) then in that case his ahleut or capacity is not 
affected, and he is susceptible of obligations and commands and he has capa- 
city to make all dispositions whether they relate to words or to acts, such 
as divorce, manumission, sale, purchase, and others. ‘I'he reason for the dis- 
positions being effectual in such a state is, that the man has the capacity to 
séb the train in inotion. He is Ahal for all purposes, and his Ahleut does 
not become lost to him by reason of the inebriation. ‘This is a case in point 
for more reasons than one. If a Mahomedan ease involving this question 

~are before a Judge who is not acquainted with the principles of the Mahom- 
edan Law, how would he decide it? Again, compare the reasons which in 
the Mahomedan system of jurisprudence govern the rule which bear upon 
the dealings of one who is drunk as aforesaid; with the rules in a similar 
case according to other systems. 

E. The next head is Khata (16); this subject is dealt with in the 
Miratul Osool at p. 358, and in Kashfi-bazdawi, Vol. 4, page 380 and 382. 
An instance of this is as follows:—-A man intending to say to his wife 
"thou arb seated," actually says by a slip of the tongue, “thou art di- 
vorced. " The divorce takes effect according to us for reasons which I have 
already submitted, viz., that one who is an ahal and has capacity, uses a 
formula which involves the Ilut by which an effect is produced. The 
Shafaiteis have differed from us in this respect, and now mark the point of 
difference and the line of deflection. Both parties admit that if the train 
is set in motion by an Ahal, the effect will follow: We say that the man 
who set the train in motion ig an Ahal although he used the formula by way 
of a slip of the tongue, and that the expression was actually used by way 
of tradut or volition and determination, though not with intention. 
Therefore on the determination of his will by himself, God created the 
result. Shafai, on the other hand, says that the person who made the slip 
is in the same position as one who talks in sleep, and that as in the case o 
the sleeper, so here there was no determination or Qasd and volition or 
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Ikhtyar to use the words, We, on the other hand, say that Qasad dr deter- —. 
mination and intelligence are mental or internal (s.e, batni) matters, and 
that the external substitute of these internal matters is the fact of the man 
being (Akil and Balig-or) intelligent and of age (see Kushf-i-Bazduwee, 
Vol. 4, p. 262, eto.), and these two circumstances show the Ahleut. The ques- 
tion is discussed at great length with great smartness and acumen so that. no 
loophole is left for any possible hypothesis or alternative. Bunt it is not neces- 
sary for me to go into the same with any degree of fulness. The effect of 
sale under such circumstanes is discussed, and how we succeed in establishing 
(Raza or) consent on behalf of the person who so unfortunately makes a 
slip, is discussed. My object is achieved, viz,, to illustrate the principle 
which runs like a continuous thread from one end of the Mahomedan law 
to the other, ofz., that Illut worked out at the instance of an Ahal has its 
effect quite regardless of the particular intention which might be in the 
mind of the individual, 

JH. The next head is Ikrah or compulsion. ‘This question is discussed 
at p. 959 of the Miratul Osool, and the author first divides compulsion into 
two classes and deals with the question of Iradat or Volition in connection 
with those two classes, and he holds that compulsion does not deprive the 
person subjected to compulsion of his capacity as an Akal or as one Suijuris, 
and does not deprive him of his volition, although the volition is exercised- — — 
under certain circumstances in which he has the option of two alternatives. 

The words which he uses under compulsion are actually his own words, and 
in using them he only adopts one of two alternative courses open to him, 
and he accepts the course least injurious to him, and therefore ten acts 
specified in books, which include divorce, manumission and Nikah, are effec- 
tive when done under compulsion. The sale by one under compulsion (sub- 
ject to difference of opinion) is also good, only that it is F'asid ; it is note- . 
worthy that itis clearly laid down that [kar or admissions made under com- 
pulsion are not valid; and the difference in the case of disposition and in 
the case of Ikrar is a point in my favour and establishes the proposition 
that if the train ta seb in motion by a man under compulsion, it will 
move whether he was a consenting party or not; but other matters which do 
not depend upon the same cause as disposition, stand on a different footing, 
such as Ikhbarat (or information including admissions). 

25.4. In] Cal L. J., p. 1285, in para. 22, sub-para. a (2)—I quoted 
from Mira, p. 287, and its commentary 2 Az, 401 (see also 4 kusht—v— 
Bazdavec, p. 194) a rule regarding Illut, výz., that one class of Illut was an 
Iilut in name (Ismun) and meaning (mana) ; but not in effect (Hookom), 
and I cited the instance of Murzool Mout to illustrate the rule. Now I 
cite another instance of the same rule from the same authorities, viz., the 
instance “ of a dependent sale" (or Bye-i-Mookoof); this is a sale by a 
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Fuzoolee or Volunteer; to this sale, the name of Illut, that is, the appella- 
tion and designation or denomination as Illut, is opposite and correct 
although it is a transaction of sale by the Fuzoolee or a Volunteer in 
respect of property which belongs to another person (see Mira, p. 287, 
and 2 Az., p. 4011) because such a sale is (Wazaia or) designed for its 
effect (or Hookom) which is ownership; such & sale is also an Ilut in 
meaning (or mana), that is (taseer or) effect, because it produces the effect 
of ownership, and that effect is produced at present; as the purchaser from 
the Fuzoolee becomes owner of the property, only that the right of owner- 
ship remains dependent on the permission of the real owner; so that if the 
purchaser sets free the slave (the subject of sale being a slave for instance), 
the freedom takes effect conditionally (on the transaction being ratified 
by the real owner), whereas if the sale had failed to establish ownership in 
the purchaser, his act of manumission would have been batil (or void) just 
as if he had granted freedom to the slave before the contract of sale, But 
this class of Illut is wanting in one particular, otz., the eame is not Illat in 
its effect (Hookom) because the Hookom or effect is postponed to the per- 
mission of the owner, but on the permission being accorded, the effect 
comes into operation (not from the time of the permission) but (Moostunu- 
dun or) referring back to the time of the sale and from the time of the sale ; 
so that the purchaser tekes the profits also; and the right of the real owner 
is not to be disregarded because such right is a (Manai) matter preventive 
of the immediate operation of the sale and could not be disregarded to 
his detriment without his permission. This rule isa very strong illustra- 
tion of the principle which underlies Mahomedan Jurisprudence and runs 
thoughout, viz., that when there is a ft Ahal and a fit Mahal and an Ilut 
moving from the former to the latter, then the effect gets created by an 
act of God. Thus when the formula of Wakf embodying its Illut, moves 
from a fit Ahal to a fit Mahal, the Wakf gets created by a mandate from 
God likewise. (See also Baillie's Sub-Law, p. 218, Chapter XII.) 

26. Proposition (No. IIT) as pointed out in para. 16 (see p. 1295) is 
in regard to the-Mahal or subject-matter towards which the Illut proceeds 
from the Ahal by the use of the formula; every human disposition has a 
Mahal, e.g., sale, Nikah, divorce, gift; Wakf also has a Mahal, and this must 
consisb of the thing oF Ayn from which the profits are to be applied. In 
sale the mahal must be pure, #.e., other than pork, wine, &. In Wakf, the 
Mahal must be subject to the above condition so that profits from it are 
capable of being applied towards objects calculated to bring sawab accord- 
ing to Mahomedan ideas. (See para. 17 &c. of the argument before the 
Full Bench to be found in the appendage,to this review.) The Mahal must 
be what is capable of satisfying the idea of Takurroob and Koorbut (see para, 
58, 54, 55, and 59 of the same). In para. 53 of Do. will be found what 
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is the Sabub in a Mahomedan Wakf and what is the object, and & very 
high authority is cited for the propositions advanced. The Subab as regards 
this world is the benefit of the living (not only the poor), and as regards 
the world to come, the obtaining of Takarroob to and Suwab from God. 
That subub assumes the form of the Illu when the formula is pro- 
nounced by an Ahal towards a Mahal. Here all the elements ofa legal 
Mahomedan disposition are found, vis., the Subub, the Ilut, the Ahal, 
the Mahal and the flow of the Illut towards the Mahal.. 

If the requirements of law are satisfied in regard to Mahal, then the 
Wakf is absolutely valid and binding by reason of an express decree issuing 
from God. l 

(a) I have already shown upon what principles Ahleut depends: I 
will now show upon what principles the Mahliut depends. 

(b). The Mahal of an act is the object towards which the action is 
directed (see p. 192, Miratul Osool; see also p. 129 Do.). In the act of 
husband divorcing his wife, the wife is the Mahal: in the case of a sale, the 
subject-matter sold is the Mahal and not the consideration, If the Mahal 
is a thing, so that a human act in reference to it obtains the quality of 
goodness or Hoosn in its essence, then no doubt the Mahal is fit. It is not 
necessary to discuss minutely the nature and division of Hoosn or goodness : 
but I may state shortly that Hoosn consists primarily of two classes, vid; ` 
Hoosn in itself or essential goodness, and Hoosn on account of connection 
with something which has Hoosn ; that is derivative Hoosn : the former is 
called Hoosn-la-Ainihee and the latter is called Hoosn-i-laghair-hee. There 
can be no doubt that the Mahal or object of Wakf, viz., the Ayn of a thing 
which is pure and capable of forming the subject-matter of legal disposition 
is a Mahal having Hoosn or goodness in it, meaning always by Hoosn what 
produces good in the world to come and not what subserves and promotes 
the interests of this world including the interests of the commercial 
community. We are concerned with this world only in so far as it isa 
means to an end. The right conclusion therefore is that the institution of 
Wakf is an institution perfeotly valid and by no means open to any of the 
slightest objection, and i$ would be an insult to Mahomedan feelings and 
instincts, and an outrage to its jurisprudence to suppose that a Wakf under 
the Mahomedan Law can, by any possibility, be void according to that Law. 

(c) It is necessary to show what void or Batil means under the 
Mahomedan Law, in order to establish that a Mahomedan Wakf is not so. 
Koobah or badness has its divisions as Hoosn or goodness has, A thing 
might have Koobah or badness in its essence (Koobah-la-Ainhee) or i$ may 
have badness on account of something else (Koobah-lai-ghairhee), and that 
something else is either its quality (Wusf) which cannot be separated from 
it, or its adjunct (Moojowur) which ean be separated. This matter is to a 
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certain 'extent, discussed in Mahomed Yusoof's Tag. Lec. Vol. 8, Appendix 
p. IX, XLIII, XLIV. As I haye stated elsewhere, three or four things are 
necessary to constitute a legal disposition; one of them is the Ahal 
himself, and the other is the Mahal itself; if there is disability in 
the Ahal or Mahal, the transaction is Batil or void: an example of 
the former is insanity of the contractor; also when one says his 
prayers without purification, he is not Ahal for the purpose and his 
prayers are batil or void: an example of the latter is where the subject- 
matter of sale is not property, e.g., where it consists of Mozamem and 
Molakeeh, things still in the back or loins of a male camel or within the 
produeing eapacity of a female one; and Khumur and Khunzeer, wine 
and pork; these things are not Mal and therefore could not constitute the 
Mahal of a sale or a Wakf. But instead of there being a defect in the 
Mahal, the defect might be in something else not being the Mahal itself 
but being something conneoted with the transaction and not being essen- 
tial to the transaction, such as consideration for a transaction, the con- 
sideration being only a condition and not Mahal. This is a most import- 
ant illustration in connection with the caution which Western minds should 
exercise in dealing with Mahomedan questions; although the existence of 
consideration is necessary for a sale which is exchange of property for 


property, still the passing of the consideration is not necessary to the validity 


of the sale. Absence of consideration is a minor defect; it is not the 
Rookn or Pillar of a contract but the Wuseela or means towards it (see 
Mira, p. 76). Such a formal defect, t.e., one which does not relate to the 
Arkan or Pillars, Shurayit or conditions but relates to a quality or Wusf 
is called Fasad and the contract is called Fasid, e.g., sale for the considera- 
tion of Khumur and Khunzeer. It will be noted that the same Khumar 
and Khunzeer render the contract Batil if they are themselves the subject- 
matter of Mahal of sale; but when they form the consideration, then the 
contract is only Fasid (see 2 Az. 444). There are further developments in 
connection with Batil, Fasid, and Suheeh which it is not necessary to enter 
into here; as to do so would lead to more lengthy discussions regarding 
what is Sherayee and Hissee; this can only be properly done in a different 
form bf work. But the difference between Batil and Fasid is so important 
in practical life and so relevant to the Wakf question under consideration 
that I have touched on it very shortly in the form of an appendix entitled, 
Extra Appendix, marked No. 6B. Baillie and Ameer Ali have both 
made mistakes regarding the conception of the idea. Mr. Baillie was the 
originator of the mistake and Mr. Ameer Ali was the copyist of the 
mistake without acknowledging the originality of the mistake. In Baillie’s 
Digest, p. 152-58, Baillie refers to 2 Inaya, p. 496, and misconstruing and 
misunderstanding the effect thereof, expounds the law in a certain way viz. 
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to lay down, that unlawfulness of intercourse depends on the permanent 
and temporary nature of the prohibition ; this is wholly unfounded as held 
in the two sisters’ case reported in LL.R. 28 Cal. 156. Baillie, however, 
does not purport to translate Inaya 469 although he refers to 2 Inaya 496 
for his proposition; but Mr, Ameer Ali thought Baillie had translated a 
passage, 80 that at p. 317 of 2 Ameer Ali's Mahomedan Law, 2nd Edition, 
he produces a translation purporting to be made by himself within inverted 
commas, but the passage turns oub to be an exact copy from Baillie's with 
Baillie’s mistake and misinferences (of which neither exists in the 
original), the inverted commas which do not exist in Baillie, and have been 
used by Ameer Ali to convey the idea of a fresh translation from the 
original. The correct translation of the whole of the page of 2 Inaya, p. 496, 
is given in LL.R. 23 Cal. 166, and on a comparison in the course of argu- 
ment in that case it was discovered that the following passage which is to be 
found at p. 817 of 2 Ameer Ali’s Mahomedan Law, is not in the original 
Inaya at all but only in Baillie's book, viz., the passage beginning with the 
words “ with regard to women who cannot be lawfully joined together" and 
ending with the words “and therefore the connection is not zina” (see 
Mahomed Yusoof’s Tagore Lectures Vol. 8, Appendix p. XXXI). I would 
have certainly abstained from referring to this matter after the authoritative 
decision of the point in I.L.R. 28 Cal. Series 156: but Mr. Amir Ali 
has obstinately repeated himself later on in 1897 when in his Student's 
Handbook (see. p. 50) he challenges the correctness of the High Court 
decision and thus indirectly challenges me as the author of the mistake. 
The point is relevant to this discussion and is important as relating to the 
fitness of the mahal. I accept the challenge and meet Mr. Ameer Ali 
by pointing out his error which he has merely repeated instead of doing 
what was necessary, vis., explaining and justifying his view, and meeting 
my arguments in that case and justifying his illusory translation; he 
refers to the Futawai Alumgery to shew that an invalid marriage 
establishes nusub ; but the question is what is an invalid marriage? Could 
the second marriage with a second sister, who is nota fit Mahal at the time, 
be said to be a fasid marriage, or is it not a batil or void marriage? If the 
mahal is not fit at the time of the marriage, the electric current in the 
shape of the Ilut finds a non-conductor and would cease to act, and ite 
action could not be revived or resuscitated by subsequent consummation. 
In works of jurisprudence, the failure of the action of the Ilut is compared 
to the arrow shot from & bow: if the string breaks, the arrow falls and is 
not shot at all; if the arrow is shot but is intercepted in its course, it fails to 
reach its object. See 2 Azmery, p. 157, commenting on Mira, p. 192, where 
the second of the above illustration is given to shew how Illut is prevented 
from reaching its object by means of a condition attached to the Illut. 


Vor. Íl.j REVIEW OF THE LAW OF WAKE. 1491 


on Item No (IV) in para. 15 has just been touched upon by the last 
few words of the preceding para. In regard to Wakfs the application 
of this principle is thus laid down in Baillie’s Digest, lst Edition, p. 556. 
* I$ is a condition that the appropriation be at once complete and not 
suspended on any thing." The meaning is that the Illut must operate 
at once because it is the index of God's wil and such will must operate 
at once, There is a difference between a condition and a contingency as 
shewn in a passage at that page of Baillie. Butit is unnecessary to pursue 
the matter further as my object is to shew that if a Wakf is validly created 
according to the rules of the Shera, then it does not become void according 
to the Shera by the fact that a smaller portion is devoted to the poor 
and a larger portion to the relations and connections. 

28. Therefore a Wakf validly made under the Mahomedan Law 
cannot be void or Batil, and the P.C. has in effect though indirectly and 
extrajudicially repealed the Mahomedan Law not only in regard to Wakf 
but also as regards the import and meaning of Batil and Suheeh. 

29, The Wakf objected to by the P.C. not being void according 
to Mahomedan Law it follows that when the party impugning the Wakf 
is not a creditor but an heir who derives his right from the Wakif or en- 
dower himself, the latter is estopped from disputing the Wakf in which 

~~~ consideration has already passed. The case in 1.1.12. 80 Oal. 880 has, 
I submit, been wrongly decided, although the view taken by the High 
Court is in agreement with a case of the P.C. reported in L.R., 25 LA. 
p. 15, and in 5 Cal. Weekly Notes, p. 177, 

80. As regards the charge that Mahomedan Law has a tendency to 
open out a door for fraud and swindling, I submit, it has no such tendency. 
It purports to act on the apparent state of things quite regardless of inten- 
tions; the discussion of intention goes a great way towards widening the 
area of fraud and the introduction of uncertainty and conflict of decisions. 


PowrHoo, 
Dated the 82nd Ootober, 1905. 


MAHOMED Yusoor. 


Appendix A to this Review referred to in para. 20 
of the Review. 


]. PECULIARITIES OF MAHOMEDAN JURISPRUDENCE; RULES ARE DIVINE 
AND THE OBJECT I8 FUTURE REWARD, POINTS A AND B. 


The following constitute some of the points which distinguish the 
system of Mahomedan Jurisprudence from the system of Western Juris- 
prudence. In the latter the guiding rule and principle is to find out by 
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human rules and human ways what is best caleulated to further the worldly 
prosperity of the community from a material and sometimes a moral or 
ethical point of view. In the former system the most striking features 
are presented by, amongst others, the following points :— 


A— All commands including all rules laid down for human action are 
of divine origin. 

B— The object of commands and rules is not to bring on worldly 
prosperity but future reward. 


2. PECULIARITIES or A AND B HAVE FOR THEIR BASIS RULES OF 
LOGIO, .0ق‎ Pornrs C, CI, D, E, F, G, H, ann I. 


The characteristics indicated by items A and B, in para. (1) have, for 
their basis, certain axiomatic and in other cases most acute and sometimes 
most perplexing and intricate rules of logic, metaphysics and divinity in- 
cluding philosophy : and those rules have been well established and truly 
proved in their proper place. Such rules converge, amongst others, on the 
following points :— 

O—Doctrine of pre-destination and pre-ordination. 

CI—Commands emanate only from God and not from man. ‘To 
command is the essence of God and therefore man’s reason is 
incompetent to lay down a command. 

D—God alone has power to create a thing, and man has no power to 
do so. There is some scholastic difference on this point which it 
i8 nof necessary to notice here. 

EH—To create is to bring into existence that which has no existence, 
e.g., bO raise one’s finger. 

F—To will an act does not amount to creating a thing; and therefore 
an exception is made in favour of man’s powers of creation in: 
reference to a thing which has no external existence but which 
exists only in the mind, such as ability or mind power to exert 
one’s will; because this does not amount to creation properly so 
called, and it is therefore within the power of man to conceive an 
idea, Also the idea of relative position, as for instance ‘above 
and below, which is technically called Hal. There is some difference 
on this point also, which it is not necessary to enter into here, 

G — Man is responsible for his acts in future, although his acts are not 
created by him but are created by God, inasmuch as man has 

"power to create determination by his will and exert it, and on the 
determination coming into existence God creates human acts, 
This, as stated above, does not militate against the exclusive 
power of God to create a thing. On the will of man being found 


Vor. II.] REYIEW OF THE LAW OF WAKF. 16ln 


. ° his determination follows, and on the creation of determination by 
man, ibis the practice of God to create the act so willed and 
determined by man. It is in this sense that a man's acts belong to 
him and he is responsible for his actions. 

H—That in the same way as chemical ingredients possess qualities 
which affect the human physical system, so do human acts possess 
in themselves and have inherent to them, properties which affect 
the human moral system, with a tendency to future reward or 
future punishment, 

I— Except as regards very rough and elementary moral truths which 
are capable of being perceived and apprehended without instruc- 
tion, z.e., the existence of God, man is dependent on God for rules 
shewing what acts lead to future reward and what to future 
punishment; and generally speaking, except when God has laid 
down and provided for in such rules, man is not bound to observe 
a paticular course of action. On this principle the Hanifite 
Jurists say, different views are entertained by the Mootazilities, 
the Karrames, the Shias and the Brahmins as contradistinguished 
from the views entertained by the Hanifities and Shafeites. 

The aforesaid rules bear on both the points A and B. 


8. <A, IN PARA, (1), REQUIRES PEOULIAR RULES WHICH MUST BE 
FOUND OUT BY MAN IN ORDER THAT HE MAY 
KNOW THE WILL OF GOD. 


The characteristic and peculiarity indicated by A in para. (1) must, from 
their very nature, require peculiar rules of interpretation and construction 
of language, and also including rules shewing the meaning of signs, 
manifestations and so forth, in order that divine wish should become 
known to man. 


4. HUMAN WAYS AND MEANS FOR KNOWING DIVINE INTENTION, 
PRACTICAL RULES DEPEND ON THE THEORETICAL 
ae PARTS OF JURISPRUDENCE. 


How are divine pleasure and will and divine intention to be known to 
man, so that man might be practically guided by such will, pleasure nnd 
intention in reference to his acts? In other words, how is man to make 
himself acquainted with divine intention, so as to make the same the basis 
and guide for his action in practical life? This is the great point which calls 
for the fullest attention in treating of the rules of Jurisprudence; because 
this is really the practical part of Jurisprudence. In order to find out a 
solution to this question it is necessary that the theoretical part on which 
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e 
it depends, should be realised and grasped, because the practical rules 
borrow their hue and colour from the theoretical view, so that the theoretical 
rules afford the key to understand the practical rules. 


5. THE PECULIARITIES OF MAHOMEDAN LAW DEPEND ON THE DIVINE 
NATURE OF THE RULES, PLUS THE EFFECTS OF THE PECULIAR 
STRUCTURE OF THE ARABIO LANGUAGE, 


In dealing with Mahomedan Law, two things must be borne in mind, 
first, that the law is divine in its origin ; and secondly, that the two primary 
sources of that law, namely the Koran and the Hadees, are in the Arabic 
language, and nre therefore, in regard to the mode of expression of ideas, 
governed by the peculiarities of that language. 


6. ‘THE SECOND PECULIARITY OF MAHOMEDAN LAW ARISES FROM 
THE PECULIARITIES OF THE ARABIO TONGUE. 


But in addition to the peculiarities arising from the divine nature 
of the origin of the Jaws, there are also peculiarities arising from the 
Arabic language, which must be kept in view in understanding and in- 
terpreting the Mahomedan Law. The result is that the divine nature 
of the law and the peculiarities of the Arabie tongue, have both their— -- 
influence on the Mahomedan Law, and both of them have invested this law 
with a peculiar character, with which the outside world is not generally 
very familiar. And this circumstance also raises a special difficulty 
in acquiring a mastery over the Law, These two circumstances have 
invested that law with a mysterious form, so that in trying to understand 
it both these matters should be kept firmly in view. 


7, THE PECULIARITY OF THE TONGUE OONSISTS OF THE AMBIGUITY IN 
THE MODE OF EXPRESSING THE PRESENT AND THE PAST TENSE 
AND THE PEOULIAR MEANING AND EFFECT OF THE FORM 
CALLED THE IMPERATIVE MOOD. 


It is sufficient here to refer only to two peculiarities of the Arabic 
tongue for the sake of explanation and example. There is only one 
form for the present and thefuture tense; toavoid ambiguity it is therefore 
necessary to use the past tense in reference to contracts and transactions. 
But the other peculiarity, which has so considerably affected the mode 
in which the Mahomedan Law is expressed, relates to the effect of the 
imperative form. 


8, EFFEOT OF THE IMPERATIVE MOOD. 


Arabic idiom and etymology and the juridical view of the impera- 
tive mood, do not, subject to some difference of opinion, admit of general 
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rules an& commands being laid down and expressed in the Arabie lan- 
guage in the imperative form, with the same facility, force and effect of 
universality as in other languages, According to the Arabic tongue the 
imperative form “Do this" spends itself by one single act, and is not 
capable of being understood so as to involve a repetition. “If you do 
this" or “whenever you do this" or the like formule are incapable of 
involving and expressing the idea of repetition, The only case in which 
repetition could be expressed in language is when the command or rule 
is made dependent on Illut or creative cause; e.g. “If they commit zina 
then give them straps"; in this ease zina is the cause; and therefore the 
repetition of zina involves the repetition of the command. When therefore 
the command is made dependent upon the cause, then, without any difference 
of opinion, the expression involves repetition; and it promulgates a rule to 
meet the case of a violation of that rule in every instance ; this is so because 
by Ijma or concurrence of authority, it is laid down that the Illut or cause 
must have the effect to follow it immediately, so that it is not the 
imperative form which is susceptible of involving the idea of repetition ; but 
the fact of the repetition of the Illut or cause, etc., leads to the repetition 
of the effect. 


9. IN THE USE OF THE IMPERATIVE FORM, IF THAT FORM 18 MADE 


DEPENDENT ON ILLUT OR COMPULSORY CAUSE, THEN AND THEN 
ONLY WOULD THE SPEECH INVOLVE REPETITION, NOT OTHER- 
Wisk. IMPORTANT RULE DEDUCED, ViZ., THAT AN 
OBLIGATION GETS REPEATED OWING TO THE 
` REPETITION OF THE ILLUT OR COM- 
PULSORY CAUSE. CASE OF HUJ. 


The result therefore is that mere expression implying dependence on 
a quality or circumstance, which is a cause, does nob express or involve 
the idea of repetition. ‘ When I shall enter the city then I shall set free 
one of my slaves,” refers to one act of entry only and to one act of manu- 
mission only. If the master says to his slave, ‘‘ When you enter the bazar, 
then purchase so and so," the slave makes the purchase once; that satis- 
fies the command. In case other than those where the command is refer- 
red to the Illut or compulsory cause, if repetition is provided for by Dalil 
or express authority, then no doubt repetition will be understood. The 
rule therefore is, when the Illu or compulsory cause gets repeated, then 
the obligation also gets repeated. ‘The obligation to make Huj is not 
repeated more than once during a person's life-time, because the Illut or 
compulsory cause does not get repeated, there being only one kaba to 
receive respect; although that obligation is made dependent on pecuniary 
ability and facility. But pecuniary ability and facility constitute the 
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condition and-do not constitute the cause of Huj; the cause of Huj thus 
being & solitary one, the obligation-to make Huj does not get repeated by 
the repetition of the ‘condition; because what calls for the repetition’ of 
the obligation is not the rapta on of the condition nue the e of 
tlie cause. 


19, ‘PRAOTIOAL RULES TO MAKE DIVINE COMAFAND8 UNDERSTOOD > 
THROUGH THE ARABIO LANGUAGE NOTWITHSTANDING 
ITS DEFICIENCY. 


I have shewn that the twofold difficulty in Mahomedan Law arises, 
Brat, from the divine nature of all commands which, in’ order that the 
same may be utiderstood by man, must be expressed 80 as to suit human 
understanding and intellect ; and secondly, that the peculiar technicality of 
the Arabic tongue renders it difficult that divine commands should be 
received and understood in a way so as to do away with all idea’ of 
signs and so as to be expressed only in language in the ordinary way, 
i:e., the way ordinarily familiar to mankind. I now come to the practical 
part of Jurisprudence which ‘deals with the mode in which man niust 
understand divine commands through the vehicle of the Arabio tongue such 
as ib is. 

ll. How TO FIND DIVINE COMMANDS FROM 
WRITTEN MATERIALS. 


When the prophet was alive, any case which arose was sive by him, 
and the particular rule which applied to the case and the particular com- 
mand which governed it was disclosed. Furthermore his lieutenants were 
sent to remote parts to explain the law. But in his absence and in 
the absence of the lieutenants, we must find out from written materials 
what divine commands are, What is the way to find them ? 


12. IMPORTANCE UF THE DIFFERENOE BETWEEN NUES-I-WAJOOB 
AND WAJOOB-I-ADA, AND BETWEEN SABAB AND ILLUT. 


The answer depends on the difference between Nufs-i-Wajoob or 
actual obligation, on the one hand, and Wajoob-i-Ada or obligation to 
discharge and act, on the other hand; between a Sabab or a material 
and foreshadowing eause and index, eonstituting premonitory symptoms and 
indications, indicating the existence of Nufs-i-Wajoob or the fact of ‘an 
actual obligation, on the one hand, and, on the other hand, between an Hlut 
or a creative and compulsory cause which provides for Wajoob-i-Ada or 
makes a demand for the obligation to discharge and act so as to perform 
and carry out the obligation shewn by the previous cause. Want of per- 
ception ‘of the difference between the two ideas placed in contradistinction 


VoL. IL] XXYIEW OF THE -LAW OF WAKF. 1557 


and juxfaposition just as above, has contributed a great deal towards 
the misapprehension and misconception of Mahomedan Law. The reason 
for this misapprehension and misconception is that in every English render- 
ing of the Mahomedan Law, Sabab and Dlut are understood as convertible 
terms, and both are rendered and translated by the word cause or reason, 
whereas I will show that there is a world of difference between Sabab 
and Illub, and that the whole of the machinery of the Mahomedan law 
depends, to a very large extent if not altogether, on this difference. 


13. THE NOTION OF 8ABAB AND ILLUT CONSTITUTES THE 
MASTER KEY OF THE MAHOMEDAN LAW, 


The backbone of the Mahomedan Law consists in the idea of Sabab 
and Ilat; and without appreciating the difference between the two expres- 
sions, if is impossible either to interpret Mahomedan law rightly and 
correctly or to provide for cases not especially dealt with by express texta or 
to understand the process by which such cases are provided for in the ljma or 
concurrence of doctors and in the Kyas or reasoning by analogy. In fact 
the appreciation of the difference between Sabab and Illut furnishes a 
Master Key for the solution of all difficulties and for the opening of all 

, the doors and recesses where Mahomedan law 18 to be found. 


l4. Tux MASTER KEY I8 HERE EXPLAINED, 
ALTHOUGH ONLY GENERALLY. 


A detailed account of the difference between Sabab and Illut with full 
illustrations would be out of place here; but there should be a sufficiency 
to indieáte their general nature and meaning together with their relevancy. 


15. SABAB IS A MATERIAL AND FORESHADOWING CAUSE AND CONSISTS 
OF EXTERNAL OBJECTS, LAID DOWN AND PRESCRIBED AS INDI  — 
CATION FROM GOD, IN REGARD TO HIS WILL AND INTENTION 
IN FAVOUR OF THE EXISTENCE OP AN OBLIGATION. DIS- 
TINCTION BETWEEN NUFS-I-WAJOOB AND WAJOOB-I-ADA. 
MEANING OF AHKHAM-I-WAZA. ILLUT IS THE COM- : 
5 PULSORY AND OREATIVE CAUSE OF DIREOT COM- 
MAND TO PERFORM. ILLUSTRATION OF THE 
MEANING WITH RFFERENOE TO THE 
DIFFERENOE BETWEEN A DEBT 
BEFOBE,AND AFTER 
DUE DATE. 


lt is hewn that a direct command from God is necessary to bring into 
existence‘ even the ‘most trivial thing or occurrence; man can create or 
bring into existence (and that only according to some of the schools) only 
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mere mental ideas, but not external things or manifestations, whiéh must 
be brought into existence only by God. Man cannot transfer ownership 
from one person to another; he cannot create the relationship of husband 
and wife and so forth. All this result is by the direct creation and act 
of God. How does God show His divine will in regard to such creation P 
That is shewn by a Sabab or succession of sababs and by an Illut or 
succession of Illuts. Certain external objects, as to which there could 
be no mistake, are taken as indications of the will of God that those 
external objects viewed in the light thrown on them by the principles 
of Hikmut and Muslihut or prudence and wisdom, should convey a certain 
meaning to human mind. These external objects are called Sabab, or 
material and foreshadowing eauses and indices ; that is to say, pre-informing 
and pre-monitary symptoms shewing the presence of certain obligations 
without involving the idea that the performance of those obligations is 
demanded at present; they are mere indications of the fact of an obligation, 
without demanding any action to be taken for the purpose of performing 
that obligation and carrying it out. These Sababs are called Ahkam-i 
Waza or commands of position, that is to say, commands shewing that 
an external manifestation or circumstance has a certain position in relation 
to an obligation to act or not to act. ‘These Sababs produce Nufs-i- Wajoob 
or actual obligation, as contradistinguished from an obligation to aot or 
to perform. The obligation to act or to perform, of which these Sababs are 
mere foreshadowers and precursors or foretellers and forerunners, is to come 
in future. The Sabab only shews the present existence of a certain 
obligation without any command to perform it. 16 implies that a future 
command to perform will arrive, but i& does not purport to issue such 
a command, Man may all the same perform the obligation without such a 
command, and then he will be discharged from liability by this anticipatory 
performance. If the performance shall not have been done when the 
time for performance or action comes, then there is a direct command to act 
or to perform, and this latter obligation is called Wajoob-i-Ada or obliga- 
tion to perform and discharge and act up to the obligation foreshadowed and 
foretold as above by the Nufs-i-Wajoob. For instance, a person owes a debt 
payable, say, in three years ; before the debt is due, there is Nufs-i- Wajoob 
or Sabab shewing the fact of an incipient and inchoate obligation; but 
on due date there is Wajoob-1-Ada or obligation for the actual performance 
of an act. The debt before and up to due date constitutes a mere Sabab 
or a material and foreshadowing cause ; and on due date there is a direct 
command to pay occasioned by the presence of the Illut or compulsory 
cause, the obligation to pay having become fructified and potentialised 
by the perfection of time; and that cause is susceptible of no further 
postponement or delay in regard to the production of its effect. 
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No. 0.*À- Appendix B to the Review, referred to in this Review 
para. 28, and sub-para. D and E containing passages in 
Arabic from 2 Azmery, p. 444; and Miratool Oosool, pages 66 
and 68, and 1 Azmery, p. 291, and other works. (See 
Supplement to Review.) 


Appendix No. 6A to the Review, being an extract from a paper 
in the Nineteenth Oentury of 1905 by the pen of Mr. 
Ameer Ali. (8ee The Bengalee, 28th October, 1905.) 


Tug 111:8 OF THE MAHOMEDANS. 


Finaly, Mr. Amir Ali deals with the question of his own community, 
the Mahomedans, Their ruin, he says, began with the confiscation of the 
Inam Commission in the early part of the Nineteenth Century ; but it has 
been completed by the recent pronouncements of British courts of justice 
upsetting one of their most cherished institutions, which is interwoven with 
their entire religious and social life, and on which rests the whole fabric of 
their prosperity as a people. 

Under the law of inheritance prevailing among the Mahomedans, the 
property of a deceased person is liable to be divided among a numerous body 
‘o£ heirs. An unqualified application of this rule would mean the absolute 
pauperisation, within a short pace of time, of Mahomedan families, and 
prove utterly subversive of national and individual well-being. No perma- 
nent benefaction nor the continued existence of family influence or prestige, 
without which progress is out of question, would be possible. Accordingly, 
it was ordained by the Lawgiver of Islam that a Mahomedan may lawfully 
“ tie-up " his property, and render it inalienable and nonheritable by devot- 
ing it to pious purposes, or, to use the language of Mahomedan lawyers, 
“by dedicating it to the service of God, so that it may be of benefit to man- 
kind." This is the well-known rule of wakf universally recognised and 
acted upon throughout the Mahomedan world. The endower is entitled to 
designate any pious purpose or purposes to which it may be applied ; and 
either to constitute himself the trustee or appoint any other person. Now, 
the Mussuhnan law declares in the most emphatic terms that charity to 
one’s kith and kin is the highest act of merit, and a provision for one’s 
family and descendants, to prevent their falling into indigence, the greatest 
act of charity. Accordingly, family benefactions or wakfs, providing for 
the maintenance and support of the donor's descendants, either as the sole 
beneficiaries or in conjunction with other pious objects, have existed for the 
last thirteen centuries, and all sects and schools are unanimous in upholding 
their validity. The institution is traced to the Prophet himself who created 
a benefaction for the support of his daughter and her descendants, and is, in 


158n THE CALCUTTA LAW JOURNAL. . [Vor. II. 


fact, placed in the same category as a dedication to a mosque. as per- 
petuity is essential to a lawful wak when it is made in favour of descendants, 
it is often expressly provided that on their extinction the benefaction would 
be for the poor. But even when there is no such provision, the law pre- 
sumes that the poor are the ultimate beneficiaries. When the dedication is 
initially for the maintenance of descendants, provision is invariably made for 
other pious purposes, such as the support of religious worship, performance 
of religious ceremonies, and the upkeep of schools and hospitals. From 
this it will be seen how utterly uncongenial, if not incomprehensible, the 
Mussalman law of wakf must be to an English lawyer. Perpetuity is the 
essence of a Mussulman dedication or wakf; prepetuities are abhorred by 
English law, and any settlement which savours of it is bad on that ground. 
Charity to kith and kin is the pivot round which revolves the religious and 
social life of the Mahomedan, andis one of the most pious of purposes to 
which he may consecrate his worldly goods. To an ordinary English mind 
remembering the phrase “ charity begins at home” it is a matter of ridi- 
cule, and so an English lawyer says it has the appearance of fraud, 

In India, numbers of Mahomedan families owed to the institution of 
wakf their existence, wealth and influence which preserved the properties 
from disintegration and division, and protected them from the hands of 
money-lendera. They maintained places of worship, supported schools and 
dispensaries, and afforded material help to Government in times of stress 
and difficulty. 

The validity of family benefactions was accepted by the British courts 
of justice until recent times, and eminent judges like Sir Edward Ryan 
and others gave it emphatic recognition. But the knowledge or apprecia- 
tion of Mahomedan law became rarer and rarer as we approached the 
eighties, and the fetish of the English rule against perpetuities loomed bigger 
and bigger in the judicial mind. The money-lender, who sits at the gate of 
every prosperous family, watched his opportunity ; whilst the vakil saw a 
rich harvest before him ready for his legal scythe. The younger members 
of the Mahomedan family pledged their right of maintenance to the maha- 
jan, who, on failure of repayment at the proper time, brought the inevitable 
action to seb aside the dedication and have the share of the debtor ascerjained 
and sold for his debt. 

The High Court considered that, not only was he entitled to his money, 
but that the benefaction was liable to be set aside as contravening the 
English rule against perpetuities ! The matter came up on appeal, and the 
Privy Council, differing from the lawyers of Islam, who have upheld the 
validity of family benefactions for many centuries, considered the Mussal- 
man Lawgiver could hardly have intended that a valid dedication could be 
made for the endower's descendants under the name wakf—when no 
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charity was in reality contemplated. It is clear that the whole difference 
arises from the use of the word “ charity " in the English and not in the 
Mahomedan sense. The effect of this ruling, which has naturally caused 
great alarm, not to say resentment throughout Mahomedan India, has been 
most disastrous. It has already swept away many Mahomedan families, 
whilst the few still intact are in a state of jeopardy. - But what is most 
deplorable is that in pronouncing against family endowments the courts of 
justice have also invalidated the provisions for auxiliary pious purposes. 

The only way out of this tmpasse—the only way in fact by which the 
- further impoverishment and decadence of the Mussalman people can be 
stopped—is for the Legislature, in their interests as well as in the interest 
of the State, to validate by special enactment this particular branch of the 
Islamic law, with any provision it may consider expedient to safeguard 
against fraud. And the statesman who succeeds in placing such a measure 
on the statute book will be regarded by a nation as the chief instrument of 
its salvation. 


No. 6 B.—Extra Appendix referred to in para. 26c., 
page 14722, of Part II of the Review. 


WHAT IS a Manat? 


1. Hal and Mahal are correlative ideas. The latter is objective and 
the former is subjective. An act must have some object towards which 
its energy is directed: the act is Hal and the object towards which its 
energy is directed is Mahal. Hal and Mahal are expressions involving 
generality in a higher degree than the idea involved in an act and the ob- 
ject of that act : but my purpose will be served by taking Hal to mean an 
act and by taking Mahal to mean the object towards which the action or 
energy of the act is directed. For instance sale is an act and its Mahal is 
the subject-matter of the sale: Nikah is an act and its Mahal is the 
particular woman concerned : to make Wakf is an act and its Mahal is the 
particular property which is sought to be converted into Wakf, and so 
forth. „ (See Mira, p. 117, for the discussion regarding the use of Hal and 
Mahal for each other by way of Majaz or metaphor. See Mira, p. 76. Hoor 
orafree man is no Mahal for sale, see Mira, .م‎ 192. The Illut must 
move towards the Mahal.) 

2. The next point is the difference between a Hissee Fail and a 
Shuryee Fail, the former being an act perceptible to the senses, which act 
gets constituted or formed and completed without any principle of the 
Shera being involved simply by the combination, and presence of the 
natural elements of the act. (See para. 23, page 185n, of the Review). 
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8, The examples of Hissee acts are respectively as follows :g— 


A—Zooloom or oppression and tyranny. 

#—Abus or employing and occupying one's time in vain, 
O—Sutha, folly. 

D—Koofr or ungratefulness, 

#H—Zina or whoredom, 

F—Luwatut or sodomy. 

G—Intercourse (with a woman who is in her menses). 


4, The examples of Shuryee acts are as follows :— 


H—Saying prayers (without purification or Wazoo). 
I—Keeping fast and saying prayers (whilst in menses). 
J—BSale (in which the subject-matter is a free human being). 
K—Do. (is khumur or wine). 
L—Do. (is mazameen or what isin the loins of a male camel 
by way of energy to produce the young of a camel). 
M—Do. (is malakeeh or what is in the womb of a female 
camel by way of capacity to give birth to the young of a 
camel). 
N—Nikah (without witnesses). 
O—Sale (without specification of the consideration). 
P—Riba (or usury that is inadequacy of consideration). 
Q—Sale (for the consideration of wine. 
&—Sale (with condition or Shart to benefit either of the contracting 
parties beyond and outside the contract and agreement. 
S—Fast (on the prohibited day that is the Eed and Bakreed). 
T— Prayers (in prohibited times). 
U—Sale (at the time when the crier calls for prayers). 
F— Prayers (whilst on land obtained by Ghusub or usurpation). 
W—Sale where there is no response to the formula in the same Muj- 
lis or Ittihadool Mujlis. (See Ruddool Moobtas, Vol. 4, p. 5.) 
W(1)—Sale by Moonabuzat and Moolamusut (as to which see 1 Az. 
331; and 8 Oomdutool Ryaya on Shuruh Vikaya, p. 45 
Annotation ; and Baillie's Sale Law, p. 186). ° 


The acts enumerated above, outside the bracket, are Shuryee acts. 


5. As submitted above in para. 15A, pages 1112 and 1305, sub- 
paras. 8° (dealing with the Ahul or fit person) ; 4° (dealing with the ap- 
propriate formulz or signs of Illut) ; 5° (dealing with the fib Mahal) ; and 
7? (dealing with the conjoint effect of 8°, 4° and 5°), there are certain rules 
which must be complied with and fulfilled before a Shuryee or legal act 
could be accomplished or achieved and effected, thatis, brought into existence 
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and being, from a state of non-existence, Itis the existence of these rules so 
laid down by the Shera that makes the acts to which they relate Sherayee 
or legal acts and distinguishes them from mere Hissee or sensuous or 
natural acts; the latter come into being by acts done naturally without 
any condition being Jaid down by the Shera for their existence. The acts 
specified in para, 8 above from (A) to (GF) are naturally done, no condition 
of the Shera being necessary to bring them into existence and give them 
a status or position: whereas the acts specified in para. 4 aforesaid, under 
headings H to W, are of a nature that certain rules of the Shera are neces- 
sary for the creation of those acts and for their accomplishment, and for 
them to get converted from a state of non-existence to the state of exis- 
tence and to get recognised as acts. (See also Mahomed Yusoof's Tagore 
Lectures, Vol. 8, p. 2 of the Appendix.) 

6. Mira at p. 73, etc., lays down certain rules which are necessary to 
appreciate the difference between void or Batil, and defective or Fasid 
and valid or Sabeeh ; a summary of these rules is here given. 

7. Nahee or negative command is a word expressive of a command 
to abstain from an act: the Nahee implies that the act to be abstained 
from and avoided has koobuh or badness in it in the sense that the act 

-Tays the doer open to present blame in this world and to future punish- 
ment in the world to come. Koobuh or badness is of two kinds : (I) one 
laiaynehee or badness on account of the essence of the act; and the other 
(IL) laighyrehee or badness on account of something different from the act 
but relating to or involved in the act in question 

8. Koobuh Laiaynehee or badness on account of the essence of the 
act (4.e., No. I, of para. 7) may arise in two ways, that is to say, it may bo 
in reference to two kinds of act, viz., Hissee and Shuryee. 

9. Koobuh-lai-ghyrhee (4.¢., No. II of para. 7) may also arise in two 
ways, that is to say, it may be in reference to two kinds of act, viz., Hissee 
and Shuryee. 

10. Class 11 or Koobuh-lai-ghyrhee, as relating to each of the two 
kinds of act referred to above, might arise in two ways, that is to say (Ila) 
when the Ghyer or the thing different from the act (which different thing 
has really the koobuh or badness in it so as to reflect it on the act by its 
connection with the act) is a Wusf or quality which cannot be separated 
from the acts, or (IIb) when the Ghyr or the thing different from the act 
(which different thing has really the koobuh or badness in it 80 as to 
reflect it on the act by its connection with the act) is a Moojawir or 
adjunct or concomitant circumstance which sometimes accompanies the act 
and sometimes not, and which can be separated from the act. 

ll. Again referring to the tables in paras. 8 and 4, it will be clear that 
the items in para. 3 under headings 
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4 
A 
B 


01) come under the class of Koobuh-lai-ain-hee, because 
common-sense and reason (without any artificial rules) are 
sufficient to shew that the items shewn under these headings 
are kabeeh or bad according to their very essence, and the 
badness does nor arise on account of some Wusf or quality 
or on account of some adjunct or Moojawir. 


Item E 
anditem F Jof para 8 aforesaid are not kabeeh or bad on account of 


their essence but are bad on account of a quality; that 
quality is the circumstance which can never be separated from 
the act, viz., that the act involves the loss of semen which 
was intended to produce species: and this production of 
species is one of the items of Hikmut which God has in view, 
as shewn by me in C. L. J. Vol I, p. 127 to para H, sub- 
para. b. I suppose rules of morality have not much to do with 
the prohibition, but the prohibition arises on account of the 
circumstance that the act has a tendency to frustrate the 
policy or Hikmut which God has in view, although this, 
latter principle points to a rule of morality in one sense. 

Item G of para. 8. is an instance of a Moojawir or adjunct in which 
the badness really lies, but this badness is not a quality of 
the act; on the other hand it ean be separated from the act: 
the act of sensual intercourse is a Hissee act which may take 
place without the menses being on; therefore intercourse 
whilst the woman is in her course is not bad on account of 
its essence or on account of some inseparable quality but on 
account of an adjunct or concomitant circumstance which 
may accompany the act or not. 


12. Referring to the table in para. 4, the items under the various 
headings are also divided into 8 classes: (I) those that are kubuh Jai-ain-hee 
or bad on account of their essence; (II) kubuh lai-wusf-hee or those that 
are bad on account of some quality in the act which quality cannot be 
separated from the act; and (III) those that are kubuh or bad on account 
of a Moojawir or adjunct which can be separated from the act. 

It must be noted that in Shuryee or legal acts which alone comprise 
the items in this table, i.¢., the table in para. 4, the koobuh-lai-ain-hee or 
badness for the essence of the act (leaving aside for the present the other 
two classes) arises from four causes, all of which: point to one common 
result, viz., the Shuryee or legal effect fails to get created and to come into 
existence although the causes of the failure are four in number. 
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re." When there is absence of fitness or Ahleut in the doer of the act. 

Item H of para. 4 is an illustration of Koobuh-lai-ain-hee in a Shuryee 
aot where the Koobuh or badness arises from absence of Ahleut 
or fitness in the doer of the act; because without purification or 
Wazoo no person is Ahal or fit to say prayers. 

Item Z of para, 4 is of the same nature, because no woman in her men- 
ses is an Ahal or a fit person to keep fast or to say her prayers. 


Under this class, viz., absence of fitness or Ahleut, comes the 
case where the person making the Wakf ceases to remain fit for 
Sawab by becoming a heretic. (See para. 6 of the Review, p. ).! 


II. When there is a absence of fitness in the Mahal or subject- 
matter of the act. 

Item J of para. 4 is an illustration of Koobuh-lai-ain-hee in a 
Shuryee act where the Koobuh or badness arises from the absence 
of a fit Mahal or proper subject-matter towards which the act is 
directed. 

Item K of para. 4 is an illustration of the same principle as in item J. 

Item L of para, 4 is also the same. 

Item M of para. 4 is also the same. 

III When there is absence of compliance with a condition. 

{tem W of para. 4 is an illustration of this principle because it is a 
condition for the validity of a Nikah that the same should be 
duly witnessed. | 

IV*?. When there is absence of Illut owing to absence of pronuncia- 
tion of the formula. 

Item W of para. 4 is an illustration of this principle; because the 
sale is there sought to be effected practically without the 
pronouncement of the formula. 

18, Class II (see para. 12) of the items comprised in the headings of 

para . 4 consists of items in which the Koobuh or badness arises from some 

quality which is inseparable from the act. This class consists of the follow- 

ing items included in para. 4, viz. :— l 


MT! 


O — Sale without specification of consideration (as to this see para. 4 of 
the Review at page 1607). 
P—Riba or usury, $e. inadequacy of consideration (as to this see 
para. 4 of the Review at page 1605). 
Q—Sale for the consideration of wine (as to this also see page 160n, 
para. 4), 
` R—That is to sell with a condition likely to benefit either party and being 
outside the contract. This item partakes of the nature of Riba 
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or usury, inasmuch’ as it secures to one of the parties some addi- 
tional advantage which produces inequality in the exchange which 
legally must involve equality in value of the property sold and the 
consideration paid for. 

S—Fast on the prohibited days also involves Koobuh or badness in a 
Wasf or quality, that Wasf or quality being that the parti- 
cular day is a day of feast as on behalf of God, and to fast on 
such a day is to reject (Airaz) the feast, and this quality is in- 
separable from the act of fasting. 

T Prayers in prohibited times also involve badness in a quality which 
is inseparable from the act of praying. 

.W1 also comes under this class. 


14. Class 111 (see para. 12) of the headings in para. 4 consists 
of the following items or heads which involve badness of Moojawir or 
adjunct, and this badness is capable of being separated from the act ; and 
thus this class differs from the preceding class in that the preceding class 
involves Koobuh or badness of a quality which is inseparable from the act. 


U—A sale is prohibited when the crier sounds his call for prayer ; at 
such a call it is the duty of u Moslem to leave business and ran or ` 
proceed and hasten towards the mosque. To transact a sale at 
such a time therefore involves badness; but this badness is on 
account of an adjunct or Moojawir which could be separated from 
the act, because the badness could be cured and purged by running 
towards the mosque whilst at the same time the parties are nego- 
tiating the sale. 

V—Prayers on usurped land involves badness for a Moojawir or 
adjunct, and this latter could be separated from the act of prayer 
and put an end to. 


15. Then the rules to determine which kind of Koobuh or badness 
affects and relates to or attaches to a particular act are as follows: First, 
find out whether the act is Hissee or Shuryee. If the act is Hissee, then if 
the prohibition is unaccompanied by any circumstance shewing whether the 
prohibition is on account of essence or quality or adjunct, the prohibition 
must be presumed and taken to refer to the essence of the act. ‘The ilus- 
tration of this rule is to be found in the items A, B, O, and D of the 
headings specified in para. 8. 

16. If in the Hissee acts the prohibition is accompanied by explanatory 
circumstances or Kureena shewing that the prohibition is not on account of 
the-essence of the act, then if the prohibition is such that it refers to a quality 
of the act, the Koobuh or badness will be taken to belong to the Koobuh or 
badness of the essence as in the first class. The instances of this class are 
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to be found in items Hand F of the headings under para. 3. In other words, 
in the case of a Hissee act, the Koobuh or badness in the quality or Wasf is 
reckoned as being equivalent to Koobuh or badness of essence. But if the 
badness or Koobuh arises from a Moojawir or an adjunct then the Koobuh 
or badness is not reckoned as attaching to or fastening on the essence of the 
act but on the other hand it is deemed to attach to and fasten upon some- 
thing else, that is, something different from the human act under considera- 
tiom The illustration of Koobuh or badness on account of an adjunct is con- 
tained in item G of para. 3. ‘The result therefore is that in a Hissee act 
the badness or Koobuh on account of an inseparable quality is tantamount 
to badness of the essence, and the act involving Koobuh or badness in its 

` essence or involving Koobuh or badness in its quality is absolutely void or 
Batil. But if the act involves badness or Koobuh on account of a Mooja- 
wir or adjunct, then it is not absolutely void but if is abominable or 
M akrooh. 

17. Now as regards a Shuryee or legal act, the rules for determining 
whether it is Suheehor valid, Batil or void, Fasid or invalid, are as follows :— 

If there are indications shewing the nature of the causes for the badness or 
Koobuh in a Sharyee act, then the quality of that badness or Koobuh, that is, 

"fis nature whether it is on account of essence or quality or adjunct, will depend 
upon suchindications or Kureena. Ifit appears thatthe Koobuh or badness 
arises from the essence or Ayn, then the act is absolutely void or Batil, as 
for instance items J, K, L, M, and W of the instances mentioned in para. 4 
aforesaid. If the indications shew that the badness arises from a quality 
or Wasf then the result is that the act is Fasid or invalid, as for instance 
the items O, P, GF, E, S and Tof the instances mentioned in para. 4 afore- 
said. If the indications shew that the badness or Koobuh arises from an 
adjunct then the result is that the act involves Karahut or abomination only. 
The illustrations of this rule are contained in items U and 7 of para. 4. If 
there is no indication to shew the nature and quality of Koobuh or badness 
in a Shuryee or legal act, then in the absence of such an indication the pro- 
hibition with reference to such an act is presumed to refer to badness or 
Koobuh on account of Wasf or quality. 

I8 15 will thus be seen that in a legal or Shuryee act the prohibition 
or nahee relates to a defect, that is, badness or Koobuh in Wasf or quality. 
I use the expression a legal act, because (and this is a point which must 
be carefully kept in view) before a legal actis formed, that is to say, be- 
fore you predicate, in reference to an act, that it is a legal or Shuryee act, 
there must be compliance with four matters already referred to above in 
para. 15, page 128n, and elsewhere, and those matters resolve themselves 
into the following items, viz., the Ahal (1?) ; the fitness of Mahal (II°); 
the compliance with-condition (III?) ; the existence of Illut in the shape of 
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the pronouncement of the formula and the impact of the Ilut with the 
Mahal (IV°). Unless these four matters are found in combination the 
legal or Shuryee act does not come into existence in its highest or most 
perfect form ; the existence of the legal or Shuryee act is caused by the 
will of God in favour of that act; and when such an act has once come 
into existence, it cannot cease to exist if the circumstances which brought 
them into existence continue to exist. Therefore, an apparently and seem- 
ingly legal or Shuryee act involves badness in its essence or Koobah lai-ain- 
hee only when the Koobuh or badness is of a nature so that the act is pre- 
vented from attaining the position of a real legal or Shuryee act ; and as I 
have already shewn, the cause of such prevention being the requisites | 
already alluded to, it follows that a legal or Shuryee act is Batil or void 
only when it does nof attain the position of a properly-constituted legal 
or Shuryee act on aecount of failure in any one of the four particulars 
pointed out; and that after the legal or Shuryee act is legally or duly 
constituted no defect or badness and Koobuh can affect the essence of that 
legal or Shuryee act but it must affect its quality or Wasf. A compliance 
of those four matters shew that there is goodness or Hoosn in the particular 
act, which goodness or Hoosn, being of the essence of the act, can co-exist 
with badness of W'usf or quality in that act, although it cannot co-exist 
with badness of essence of the act, In other words, in order to make a 
legal or Shuryee act void or Batil, there must be initial defect so as to pre- 
vent that act from being duly constituted; on account of the absence of 
any one of the four matters mentioned above, there is no legal constitution 
of the act in its perfected or completed state; so that although the form of 
an act is gone through still the Shara does not recognise it, and after the 
vain attempt to constitute a legal act, the attempt resembles the void or 
Batil Hissee act called Abus (see item B of para. 8, page 1607); in such a case 
` the individual who purported or pretended to engage himself with an act and 
to accomplish a legal act, used his energy and employed his time in a vain 
attempt to accomplish something which he failed to accomplish ; he there- 
fore wasted his time which should always be usefully employed ; and for 
this waste of time, which Providence in its bounty bestowed on him, he 
incurs sin, in addition to his acts being of no effect whatever. : 

19. It is necessary to pursue only one of the four elements essential 
for the constitution of a legal or Shuryee act, viz., the element of Mahal, 
leaving aside for the present the other three elements, viz, the Ahal, the 
Ilut and the conjunction or impact of the Flut with the Mahal after its 
emanation from the Ahal, and the compliance with necessary conditions. As 
shewn in para. 4, page 160n, the instances of absence of Mahal are items Y, K, 
L, and M. The Mira at p. 76, last line, saysin the case of the sale of a free 
human being, there is absence of Mahal because the Shera has rendered the 
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Mahal" or subject-matter of sale to be Mal-i-moot-kuwim or property 
having value at the time of the sale for the purpose of deriving benefit, and 
a free human being is not Mal or property. Without af present defining 
precisely what is Mal or property and what is Mal-i-moot-kuwim or property 
having value, I may say that all instances of absence of Mahal are instances 
of absence of valuable Mal or property ; and that in the Wakf cases which 
have been set aside by the P.C., there was not a single case in which the 
Wakf property was not Mal or which involved absence of Mahal ; it is only 
when Mahal is absent, other conditions being fulfilled, that the Wakf is 
void or Batil: intention to create a perpetuity being a wholly irrelevant 
matter, not being included in any one of the four essentials necessary to 
constitute a legal or Shuryee act. 

20. It may be useful and interesting to enquire how prohibition 
intended to apply to a Mahal is expressed in the authorities which lay down 
the prohibition, The matter is discussed in Mira, p. 129 and 1 Az. 466, 
Sometimes the prohibition relates to the act or ‘fail’ and sometimes to the 
essence or Ayn of the thing prohibited. God says, “ Prohibited or unlawful 
unto you are your mothers.” ‘“ Prohibited unto you is Myta or carrion.” 
“ Lawfulunto you is Baheem-a-Anam or cattle aud goat.” “ Prohibited unto 
you is Khumur or wine.” “ Prohibited unto you is Khanzeer or pork.” In 
the instances where the prohibition relates to the Ayn or essence of the 
thing, some lawyers are of opinion that the expression is a metaphorical (or 
Mujaz) use of Mahal (or subject-matter) for Hal (or act); whilst others 
are of opinion that there is an ellipsis, because lawfulness and unlawfulness 
relate to human acts and not to the essence of the things to which acts ap- 
pertain; but the correct view is that there is here neither a metaphorical use 
of word nor an ellipsis; on the other hand, the words are used in their real 
original (or Hakeeky) meaning ; because Huram or a thing prohibited con- 
gists of two classes : one class is where the prohibition relates to the Ayn 
or essence itself of the Mahal, such for instance as the prohibition which 
relates to the eating of carrion (Myta) and to the drinking of Khumar or 
wine; and this is called Haram-lai-Aynhee or unlawful in the essence; 
the other class is where the unlawfulness is not in the Mahal or subject- 
matter but in something else; that is where the Mahal is not Huram but 
something else is Huram ; for instance the prohibition (or Hoormnt) to eat 
of another man’s property: here the essence of the thing is not Huram or 
unlawful but the prohibition arises from the circumstance that the property 
belongs to another, and his right prevents the property from being eaten by 
another; but if the eater has the permission of the owner then the eating of 
the property is not prohibited : so also the eating of the property is not pro- 
hibited to the real owner; thus there is a difference between the case which 

relates to the essence of a thing and where it relates to an act to be done 
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with reference to the thing ; in the former case the Mahal is excluded from 
fitness for, and suceptibility totheact; and by attributing and referring the pro: 
hibition to the Mahal itself, the meaning is that the Mahal is (Ghyr Suheeh, 
or) unfit and unsusceptible for a (Shuryee fail or) legal act; so that the 
essence or Nufs of it is Huram. Then the Azmeery says the result is (AI- 
Hasilo) that when (Tahreem or) prohibition, and (Tahleel or) lawfulness are 
referred to an act, there is Hukeekut or orginal and real (as distinguished 
from metaphorical) use of the expression to mean Huram-lai-Aynhee (or pro- 
hibition for the essence) and Huram-lai-Ghyrhee (or prohibition for some- 
thing else) ; in other words, where the prohibition and unlawfulness are refer- 
red to the Ayn or essence ofa thing, there the use of the expression is in its 
original (or Hakeekut) sense in case of Haram-lai-Aynhee according to the 
correct view, although it is a metaphorical use according to some; and the 
use of the expression is by way of Majnz (or metaphor) in the case of 
Haram-lai-Ghyrhee. See also Mira, p. 281 and 2 Ax. p. 391, where it is laid 
down that prohibition of Khumar (wine) and Khunzeer (pork) and Myta 
(carrion) relates to the Ayn or essence and thatthe prohibition to eat the 
property of another is a prohibition which relates not to the essence but to 
something else; where the prohibition relates to the essence, the Mahal is not 
fit or susceptible of an act being done in reference to it; as for instance 
(Subbool mai or) prohibition against pouring out of water when there is no 
water in the vessel; in the second case the Mahal isfit for an act being done 
in reference to it to a certain extent, as the prohibition to drink water when 
there is water in the vessel. 

21. There is an important point with reference to what is good Mahal 
for Wakf. What is the-nature of Mal-i-moot-kuwim or property having 
value which would satisfy the requirements of a fit Mahal in a Wakf ease. 
This question does not directly arise in the Review in which the question 
relates to the Wakf cases dealt with by P.C. in which the Mahal was 
strictly fit and proper. ‘The extreme limit of property to be validly in- 
cluded in a Wakf might be indicated in a general way as follows :— What- 
ever is not a fit and appropriate Mahal for a Shuryee or legal act cannot pos- 
sibly be included in a Wakf ; this excludes Khumur (wine), Khanzeer (pork), 
and Myta (carrion), which are Nujis-lai-Ainhee or impure in their essence. 
On the other hand it is difficult to exclude from the subject-matter of 
Wakf what is a fit and proper Mahal for a Shuryee or legal act. What 
this is or might be, must form an independent subject for discussion.- As 
to Mal-i-moot-kuwim, see Mira, p. 62 and 1 Az. p. 272: Mira, p. 78 and 79 ; 
p. 281, 2 Az, 391 : Mira, p. 289 (as to Ijara) and Kushif-i-Buzduwee, Vol. 1, 
p. 268. See also Ruddool Moohtar, Vol. 4, p. 3. 
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No. 8.-THE MEMORIAL, 


TO 
HIS EXCELLENCY 


| The Right Honorable 
GEORGE NATHANIEL BARON CURZON OF . 


KEDDLESTON, G. M. S. 1, G.M. l E., 
In the County of Derby in the Peerage of Ireland, 


The Viceroy and Governor-General of India 
IN COUNCIL. 


THE HUMBLE MEMORIAL OF THE 
MAHOMEDAN SUBJECTS OF HER 
GRACIOUS MAJESTY THE QUEEN- 
EMPRESS OF INDIA 


RESPECTFULLY SHEWETH, 


1, Tuar Your Memorialists, as loyal and devoted subjects of Her 
Gracious Majesty the Queen-Empress of India, under whose benefi- 
cent rule all classes and communities inhabiting this vast country 
enjoy perfect liberty of conscience, beg earnestly, but with the utmost 
deference, to invite the attention of Your Excellency in Council to the 
widespread feeling of alarm and consternation caused among the 
Mahomedan inhabitants of India at certain enunciations of a Full 
Bench of the Calcutta High Court in a case decided on the ist of 
August, 1892, and reported in the Indian Law Reports, 20 Calcutta 
Series, page 116, the tendency of which seems to Your Memorialists 
to be to destroy one of their most cherished religious institutions, 
uiz., Wakfs, in which the members of the endower's family are the 
primary recipients of the benefaction; and to render difficult, if not 
impossible, the practice of their religion, and the enjoyment of their 
own laws guaranteed to them by the British Government. This 
feeling of alarm and consternation has been intensified by the con- 
struction of the Mahomedan Law of Wakfs in the recent case of Abul 
Fata Mahomed Ishak vs. Russomoy Dhur Chowdhry, decided by their 
Lordships in the Privy Council and reported in L.R. 22, I. A., 76—a 
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construgtion which, it is universally believed, is subversive of the 
Mabomedan ‘Law of Wakfs, 


2. Sir Comer Petheram, the Chief Justice, at page 231 of the said 
Full Bench decision reported as aforesaid in LL,R. 20 Cal. Series, 
says as follows :— 


“A perusal of the Mahomedan books which I have mentioned, has created in 
my mind the impression that at the time when they were written, such disposi- 
tions were treated as valid, and I think that at the present time, the weight of 
authority, as far as the decisions of the courts established by the English Govern- 
ment are concerned, is in favour of their validity; and as it has been argued on 
behalf of the plaintiffs that their view is supported by the current of authority, I 
think it well to see what the decisions on this question have been though in the 
result I do not propose to express my opinion upon it, * * * + = * *# 

“There are many expressions to be found in the various cases on this subject 
which indicate that, of late years at all events, the opinion ‘of many of the judges has 
‘been that only such dispositions of property as would come within the meaning of 
charitable dispositions in the ordinary English meaningiof the words, would consti- 
tute valid Wakf; but I believe the four cases I have cited are the only ones in the 
books in which the question is decided whether a reservation of the income of the 
consecrated estate for the benefit of a family so long as it existed would render the 
grant for a charitable purpose inoperative and illusory; and inasmuch as in three 
out of these four cases it was held that the dedication was valid, notwithstanding the 
reservation, it seems to. me that at the present time the weight of authority is in 
favour of that view," 


3. The view taken by their Lordships of the Privy Council is to be 
found in the following quotation from their judgment. At page 85 
of the L.R. 22 I.A., their Lordships observe as follows :— 


“It seems that in the High Court the learned Advocate-General contended for 
the plaintiffs that a gift to the donor's descendants without any mention of the 
poor might be supported as a Wakf; and even that the Mahomedan Law intends 
that perpetual family settlements may be made in the name of religious trusts, 

C (C) In the case of Ahsanoollah Chowdhry vs. Amar Chand Kundu (Law Rep. 17 
I, A. page 37) this Board said, ‘They have not been referred to nor can they find 
any authority shewing that, according to Mahomedan Law, a gift is good as a wakf 
unless there is a substantial dedication of the property to charitable uses at some 

B period of time or other, (B) The Board proceeds to affirm the decision of the 
High Court of Calcutta, who held that a small part of the property had been 
well devoted to charity; but that as to the bulk of it, the settlement was, not- 
withstanding some expressions importing a wakf, in substance nothing but a 
family settlement in perpetuity, and as such contrary to Mahomedan Law, The 
principle of this decision has been quoted and approved in a subsequent case; 
Abdul Ghafoor vs, Nisam-ud-din (Law Rep, 19 I. App 170), This is a suffi- ' 
cient answer to the arguments used in the High Court," 

* Their Lordships, however, cannot now say that they have not been referred 
to any authority for the contrary opinion; for Mr, Branson has cited them two 
cases in which there are very elaborate judgments delivered in the Calcutta High 
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Court by the learned judge Mr. Ameer Ali, Those judgments are ig accord- 
ance with the opinion expressed by him in his Tagore Lectures; and if their 
Lordships have rightly apprehended them, they do go the whole length of the 
D Advocate-Generals arguments, (D) One is in the case of Meer Mohamed Zsrail 
Khan vs, Shashti Churn Ghose (Ind, L,R. 19 Cal, page 412) where there were 
some immediate gifts to the poor, and the gift was upheld, and no further appeal 
was presented, The other case is that of Bikani Meah vs. Shuk Lal Poddar 
(LL.R. 20 Cal, page 116) where there was no gift to the poor till after the 
failure of the settlor’s family, It was held by a Full Bench of five judges who 
decided that the deed was invalid, Ameer Ali, J, dissenting.” 
F (F) “The opinion of that learned Mahomedan lawyer is founded, as their 
Lordships understand it, upon texts of an abstract character, and upon precedents 
-very imperfectly stated, For instance, he quotes a precept of the prophet 
Mahomed himself to the effect that ‘a pious offering to one's family, to provide 
E against their getting into want, is more pious than giving alms to beggars, (E), 
The most excellent Sudka is that which a man bestows upon his family. 
And by way of precedent he refers to the gift of a house in Wakf or Sudka of 
which the revenues were to be received by the descendants of the donor Arkan. 
His other authorities are of the same kind,” 

“ As regards precedents their Lordships ought to know a great deal more in 
detail about them before judging whether they would be applicable at all, They 
hear of the bare gift and its maintenance, but nothing about the circumstances of 
the property, except that in the case cited, the house seems to have been regarded 
with special reverence—or of the family, or of the donor,” 


* Às regards precepts whch are held up as the fundamental principles of 
Mohamedan Law, their Lordships are zot forgetting how far law and religion are 
A. mixed up together in the Mohamedan Communities; (A) but they asked during 
the argument how it comes about that by the general law of Zs/am, at least as known 
in India, simple gifts by a private person to remote unborn generations of descend- 
ants, successions, that is, of inalienable life-interests, are forbidden, and whether. 
it isto be taken that the very same dispositions, which are illegal when made by 
ordinary words of gift, become legal if only the settlor says that they are made 
asa Wakf, in the name of God, or for the sake of the poor, To those questions 
no answer was given or attempted, nor can their Lordships see any. It is true 
that the donor's absolute interest in the property is curtailed and becomes a 
life-interest; that is to say, the Wa&fnamah makes him take as Mutwali or 
Manager, But he is in that position for life: he may spend the income 
at his will and no one is to call him to account. That amount of change in 
the position of the ownership is exactly in accordance with a deggn to 
create a perpetuity in the family, and indeed is necessary for the immediate 
accomplishment of such a design.” 

* Page 88,—In favor of the view now urged for the appellants there is the 
judicial opinion of Ameer Ali, J. in Bikani Meah's case (LL.R. 20 Cal, series 
page 116) dissenting from the rest of the Court ; a dictum of Sir Raymond West 
in the Bombay High Court in the case of Fatima Bibi vs. The Advocate-General 
of Bombay (LL.R. 6 Bombay, page 53) and a decision of Farran, J, in the same 
Court in the case of Amrit Lall Kali Das vs. Sheikh Hossein (I.L,R, 11 Bombay, 
page 492), The weight of Ameer Ali, J,'s opinion on this subordinate point is 
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someWhat lessened by his support of the gift under consideration on the very 
broad grounds which their Lordships have considered to be untenable. The 
‘dictum of Sir R, West is mentioned in Ahsanullah Chowdhry's case (L.R. 17 
Indian App., 28). Faran, J., had before him a case very closely resembling the 
H present one: (H) he describes the settlements as ‘a perpetuity of the worst and 
most pernicious kind, and would be invalid on that ground unless it can be sup- 

G ported as a tea E fama * ; (G) and he thought that the authority of the Hedaya is 
against it, but he adopted the principle stated by Sir R. West which he treated 

as a decision, and he supported the gift on the strength of the ultimate trust for 
the poor, Their Lordships cannot assent to these conclusions, They make 
words of more regard than things, and form more than substance’ *  *  *" 


4, After laying down the office of Chief Justice of Calcutta, 
Sir Comer Petheram still pursued his research on the Wakf question, 
and the result was a contribution to the “ Law Quarterly Review," 
which is reproduced in full in Appendix I attached to this Memorial, 
(See page 18). His Lordship, referring to the Full Bench case, says, 
that an examination of the Mahomedan Law authorities raised doubt 
in his mind regarding the correctness of the decision of the Privy 
Council in a previous case (LL,R., 17 Cal, page 498; Mahomed 
Ahsanullah Chowdhry vs, Amar Chand Kundu) in which their 
Lordships had laid down that there must be a substantial and not an 
illusory gift of the property to charitable uses: and his Lordship fur- 
ther says that in the judgment which he then wrote, he endeavoured 
with all possible respect to indicate the doubt which existed in his 
mind. His Lordship then refers to the later decision of the Privy 
Council reported as in paragraph 1 of this Memorial, and says, " the 
effect of this decision is that any Wakf under which the founder has 
reserved the income to himself for life and after his death to his 
descendants cannot now be sustained in British India, and all rights 
and interests created and enjoyed under such Wakfs are destroyed.” 
His Lordship then shows how he informed himself of the law and 
practice which obtained in Mahomedau countries such as Turkey 
and Egypt (and Persia might also be added to the Mahomedan 
Countries), and the result of his enquiry was that in such countries 
both law and practice were in favour of the validity and legality of 
the Wakís set aside by the Full Bench and the Privy Council. His 
Lordship refers to French authorities on Mahomedan Law, which are 
in complete accord with the argument in favour of the maintenance 
of Wakfs addressed to the Full Bench and in complete accord with 
the view taken by Mr. Justice Ameer Ali. 

5. The question also attracted the attention of Lord Stanley of 
Alderley, and a discussion took place in the House of Lords on the 
29th June, 1896, the proceedings of the House of Lords being 
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reproduced in Appendix II (see page 20) to this Memoria, His 
Lordship threw doubt on the correctness of the law laid down by the 
Privy Council, and bore testimony in favor of the practice in the 
matter of Wakfs which obtained in Mussulman countries, such as 
Constantinople, Egypt, and other places. Lord Stanley also contri- 
buted an article in the same lines on the Wakís question in the 
January No. of 1897, of the Imperial and Asiatic Quarterly Review, 
from which portions are reproduced in Appendix III (see page 23), 
. having the same force as contended for by your Memorialists, 

6. 'That Your Memorialists thus beg leave to mention that the 
law relating to such Wakfs has been in force, as contended for by 
your Memorialists, for the last fourteen centuries, and has been 
cherished and valued by Mussulmans in every country, where Islam 
is recognised and practised as an integral and essential part of their 
religious system غ1‎ is based upon the direct ordinances of the 
Founder of the Mussulman religion, which are regarded by his fol- 
lowers as divine commandments supplementary to those contained in 
the Koran, The Prophet of Islam not only declared such Wakfs to 
be valid and lawful, but encouraged their creation by dedicating his 
own property, the little he had, in favour of his posterity. And, con- 
sequently, Wakfs constituting the endower’s family as the primary 
recipients of the charity, with an implied or express reversion in favour 
of the poor or of some other unfailing subject, have existed at all 
times from the time of the Prophet up to the present day. ` Every law 
book deals with the subject; and there is absolutely no difference 
among the sects into which Islam is divided about the validity and 
lawfulness of such an institution, The Fa/dwar-Alamgiri, the great 
Digest of Mahomedan Law, prepared under the command of the 
Emperor Anrangzebe, and which has always been recognised as the 
highest work of authority, expressly enunciates and emphatically lays 
down the lawfulness of such Wakfs, giving minute details as to the 
manner in which they should be created. These institutions have now 
become interwoven with the entire social and religious economy of 
the Mussulmans of India, and are inseparable from their inner fife as 
a community; and many of their principal families, who have on 
occasions of emergency rendered to the State loyal and devoted 
assistance, are dependent for their existence on such Wakfs. Thelawon 
the subject of Wakís constituting the endower's descendants as the 
primary recipients of the charity is so fully set out in Baillie's Digest, 
and Ed., pages 579-586, and Ameer Ali's Mahomedan Law, Vol. I, 
pages 216-264 and pages 620-656, that Your Memorialists venture to 
crave a reference to the same, and to the judgment of the dissentient 
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judge dn the case in question reported in Indian Law Reports 20, 
Calcutta series. 

7. It is, therefore, with great regret joined to intense alarm, that 
Your Memorialists venture to invite Your Excellency's attention to the 
observations of the Calcutta High Court, the tendency of which, as Your 
Memorialists have already stated, is not only to abrogate this branch 
of their law, which is an important part of their religious system, but 
to render difficult the enjoyment of their religious rites and privileges 
—an eventuality which Your Memorialists; as loyal subjects of Her 
Majesty, cannot help regarding without the gravest apprehension. 

8. Your Memorialists have no desire to make any comments 
upon the decision of the High Court or of their Lordships of the Privy 
Council, as it might neither be respectful, nor within their province 
to do so. But approaching Your Excellency in Council as the august 
representative of Her Gracious Majesty, they crave leave to call atten- 
tion to certian erroneous notions which, in Your Memorialist’s humble 
judgment, seem to underlie the decisions in the Bengal Presidency 
unfavourable to the law of Wakfs under consideration. The first 
notion is thata Wakf under the Mussulman law must be for purely 
charitable purposes; and for some peculiar reasons, which Your 
Memorialists submit are based on non-Mahomedan ideas, it is suggest- 
ed, that the word charity must be understood in the limited sense, 
in which it is understood in the English law. Your Memorialists 
venture to think that this fallacious notion has given rise to all the 
errors in the judicial apprehension of the question of Wakfs. As 
Your Excellency is aware, the word "charity" has a much wider 
meaning under the Mahomedan Law and includes provisions made for 
one's own children or descendants. In order to show how meritorious 
and pious and how essentially religious a provision for one's own 
descendants, family and kindred, is in the Islamic system, Your 
Memorialists take the liberty to quote the following سد‎ of their 
Prophet and Lawgiver :— 

The Apostle of God said, 4 When a Mussulman bestows on his family and 
kindréd, for the intention of rewards, it becomes alms, although he has not given to 
the poor, but to his famliy and children." The Apostle of God said, “ There is one 
Dinár which you have bestowed in the road of God, and another in freeing a slave, 
and another in alms to the poor, and another given to your family and children ; that 
is the greatest Dinar in point of reward which you gave to your family." The 
Apostle of God said, ** The most excellent Dinar which a man bestows is that which 
he bestows upon his own family," Omm-i-Salma says, “I said to the Prophet, 
is there any good things for me of rewards, for my bestowing on the sons of 
Abu Salma? His sons are no otherwise than mine," The Prophet said, ‘Then 
give to them, and for you are the rewards of that you bestow upon them.” 
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The Apostle of God said, “ Giving alms to the poor has the reward of one 
alms, but that given to kindred has two rewards; one the reward of alms, the other 
the reward of relationship,” 

4 The Prophet of God declared that a pious offering to one's family (to provide 
against thelr getting into want) is more pious than giving alms to beggars. The 
most excellent of sudka is that which a man bestows upon his family,” 

"To give to one's child or wife is a مهي‎ according to the Prophet's precepts 
reported by Saad[Ibn Abu Wakk4s," 

“Tt is reported by Saad bin Jaffir who received the Aadzs from Lais, who again 
. received it from Abdur-Rahman bin Khalid, bin Musdfar, who again received it 
from Shaháb, who received it from Ibn Musáib from Abu Hooraira, that the Prophet 
of God (may the blessings, &c.) declared that the best of pious offerings is a provision 
for one's self, so that he may not fall into need, and the (giving of) sda should 
commence with those whose subsistence is obligatory on you." 

<“ Said the Prophet of God, when a Moslem bestows on his family and kindred, 
with the object of earning the approval of the Almighty, it is sudka, although he has 
not given to the poor, but to his family and children." ,,.,, ...... 

‘ The most excellent of sudka is that which a man bestows upon his family." 

** The greatest sud£a is that which you give to your family ” 

“To give money to free a slave, to give alms to the poor, to give to your 
children aud kindred are all st £a." 

* The piety of all acts depends upon pious motive, with a desire to obtain the 
Almighty's reward. A mau who provides the means of subsistence with a pious 
motive for his family is giving charity, and the Prophet of God has declared that it 
is a holy act." 

* And the Prophet has declared, that a man giving subsistence to his family is 
giving sud £a." 

* Support of one's self and his children and family is the first duty and 
necessity,” 


And hence it is, that benefactions constituting one’s descendants 
and kindred as the primary recipients of the charity are regarded with 
such extreme sanctity by the Mussulman law which is synonymous 
with the Mussulman religion. 

That your Memorialists respectfully submit that the Maho-‏ .و 
medan subjects of Her Majesty are entitled to claim that the word‏ 
charity (Sudka) when occurring in their legal books should be con-‏ 
strued according to the Mussulman sense, and not upon the basis pf a‏ 
hybrid mixture of English and Mahomedan legal conceptions or of‏ 
something engrafted from English ideas-on the Mahomedan use of‏ 
the term.‏ 

10. As regards the decision of their Lordships in the Privy 
Council, Your Memorialists submit that their Lordships were guided 
by the following amongst other considerations :— 


A. The analogy from the law of gifts under the Mahomedan 
Law, and how a Mahomedan, who could not under his law by means 


Vor. IL] MEMORIAL. 177u 


of giftg create succession of inalienable life interests, should become 
enabled to do so merely by introducing the name of God. 

B. 'The principle which it is supposed necessarily underlies the 
disposition called Wakf is that there must be a charitable use, and 
therefore the bulk of the property must be devoted to charitable uses. 

C. 'That religious trusts must be co-extensive with charitable 
uses ; and where there are no charitable uses, there cannot be religious 
trusts; and perpetual family settlements cannot be made in the name 
of religious trusts unless the latter take the form of a provision for the 
poor. 

D. The provision for the poor must come into operation im- 
mediately. 

E. Charity is charity according to its ordinary acceptance, viz., 
is object must be the relief of the poor and not the support of the 
members oí the family referred to in the texts and precedents cited. 

JF. The texts and precedents cited in favor of the validity of 
Wakf are of an abstract character, and are very imperfectly stated. 

G. The authority of the Hedaya is against a Wakf in favor of the 
family. 

H. The principle which underlies the whole of the decision 
of the Privy Council is that perpetuity is a thing which is to be 
avoided, and that the alleged Wakf, if valid, would sanction a per- 
petuity of the worst and most pernicious kind. 

II. As regards argument A above cited, Your Memorialists 
respectfully submit that no analogy could be derived from the law 
of gift, which is و‎ disposition in favor of a person without considera- 
tion, whereas Wakf is a disposition in favor of God for valid considera- 
tion. Under the Mahomedan Law dispositions are of two kinds, 
for consideration and without consideration: the latter are gifts: if the 
consideratlon is property, then the disposition is a sale: if the con- 
sideration is not property but religious merit in the sight of God in the 
world to come, then the disposition is Sudka which, when it is 
regarding immovable property is Wakf. Law and religion being 
blended together and mixed up according to Mahomedan ideas, 
Suwab, or religious merit, as consideration is, according to the Maho- 
medan Law, equally valuable if not more valuable than property, such 
as money when offered by way of consideration or exchange, The 
argument on this head was sumitted to the full Bench by Moulvie 
Mahomed Yusoof, Khan Bahadoor, who is the President of this 
Association, and the same pretty fully convinced the Judges who con- 
stituted the Full Bench that Wakf was based on the consideration of 
religious merit, and that a Wakf upon one's self and his descendants 
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was valid under the Mahomedan Law; but the learned judges, 
who constituted the Full Bench, were unable to give effect to the 
argument in consequence of decided cases both in India and in the 
Privy Council, as the following quotations from the decision of the 
Hon'ble Judges constituting the Full Bench will show :— 


(a) Mr. Justice Ghose, at page 180 of the Full Bench case, 
reported in I.L.R. 20 Cal. Series, page 116, says :— 


“ The Hedaya then gives (pages 335-337) the respective arguments of Aboo 
Huneefa and his two disciples, It is unnecessary to refer to them at length, but 
it may be useful to refer to one of the arguments of the two disciples. And it is 
this, ‘There is a necessity for the appropriation being absolute, in order that the . 
merit of it may result for ever to the appropriator, and this necessity is to be 
answered only by the approprintor relinquishing his right in what he appropriates 
and dedicating it solely to God, which dedication as being agreeable to Law in the 
same manner as that of a mosque, must, therefore, be made in the same mode, ” 


(2) Again at page 201 Mr. Justice Ghose sajs:— l 

* It was strongly contended before us by the learned counsel for the appellant that 
a settlement of property by way of making provisions for one's support and the support 
of his descendants, how low soever, is itself a pious and charitable act according to the 
Mahomedan Law, and therefore the deed in question cannot be set aside upon the 
ground that there was no pious object in view, there being a contingent reversion to the 
poor; and certain passages from some of the Mahomedan Law treatises, especially, 
Book IX, Chap. ii, Sections 2 and 3 of Baillie’s Digest were quoted before us in 
support of that position, "These passages might possibly support this view, but that 
is not the view which has been accepted in our Courts, at any 1ate on this side of 
India, ever since the year 1798 down to the present time, " 


(c) Mr. Justice Trevelyan at page 207 says :— ' 

** There can be no doubt that in questions of Mahomedan and Hindoo Law, the 
course of the decisions of the Privy Council and of this Court must first be considered. 
Attempts to disturb the decisions by reference to texts and the vernacular writings 
of ancient lawyers tend only to unsettle the law and to disturb the rights of persons 
who have acted according to the decisions of the Courts. The Mahomedan Lawyers 
of the day would be more likely to advise their clients and draw instruments in accor- 
dance with the view taken by the Court than with regard to ancient Futwas and 
Text Books, 


* 4 * * 


Again Mr. Justice Trevelyan .says :— 

(d) As I have said, I agree in thinking that the present Wakfnamah is invalid. 
I also agree in thinking that it is unnecessary to decide the question whether a gift to 
a man’s descendants for ever is good, provided there be a subsequent gift to the poor 
or for other religious or charitable purposes,. I use the word ‘ charitable’ in the 
English sense, as that is the sense in which it is used in the decision in English Courts 
and in the translations into English, We have been invited to use the word ‘chari- 
table’ in what is called the Mahomedan sense, #.¢,, to use a word in another langu- 
age which may mean another thing.” l ١ 
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(¢) Mr Justice Prinsep at page 214 says:— 

<“ *  * Questions have been argued before this Full Bench for eight days, 
in the course of which there has been considerable discussion on complicated points 
of Mahomedan Law, and their application to cases such as that brought by the plain- 
tiffs in these suits. * — * — *, Ithink, however, that it is unnecessary to enter 
into minute considerations of what may or may not bea valid Wakf under the Maho- 
medan Law, as obtained from the learned Doctors, because I find that that has been 
settled by our Courts by a long course of decisions commencing from 1798, and that 
itis only in recent times, as I shall presently show, that there has been any tendency 
to question the law so laid down,” 


tte + * € 


Again Mr, Justice Prinsep says:— 
(f) P.215. “It may be mentioned here that it is only owing to the meaning 
of this term (the object of the Wakf being religious and charitable) that the difficul- 
» * 


ty in a great measuse has arisen,” " 
(£) 2. 224. “Having regard then to the current of decisions which have settled 
the law at least on this side of India, I should not be prepared to adopt any new 


view of law unless it were laid down by some higher authority than one of our Indian 


Courts, ?! 
* + & 


“ The view of the Mahomedan Law pressed on us at the hearing of these appeals 
is certainly new to our Courts, and I may say that I have no recollection, during 8 
long experience, of its ever having been addressed to me, It certainly has never 
found any place in any of our reports, nor can we find that in any of our Reports 
were Walifs founded on the principles which we are asked to adopt ever brought be- 
fore our Courts, ” 

(4) As regards the views entertained by the late Chief Justice Sir 
Comer Petheram, in addition to his Lordship's written judgments at page 
230 of the Report, we have his article on the Wakf question in the 
“Law Quarterly Review " reproduced in Appendix I to this Memorial, 
page 18. His Lordship's views expressed in the Full Bench decision 
are quoted in paragraph 2 of this Memorial, and reference is made in 
paragraph 4 of this Memorial to the important passages of the article in 
.the the “Law Quarterly Review. ” 

(2) As regards the views of Mr, Justice Ameer Ali, they need not 
be specifically quoted here. 

* 12 As regards the argument from “the current of decision " 
relied on by the Hon'ble Tudges in the Ful! Bench decision, Your 
Memorialists submit that there was no uniform current against the 
validity of the Wakf ; there are many decisions in favour of its validity ; 
the current was often broken and was not sufficient to engulph and over- 
ride the Mahomedan Law. Inthe Full Bench decision none of the Judges 
says that the arguments addressed in the defence of the Wakf were not 
in conformity with the Mahomedan Law: the most adverse remark 
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that was made by one of thelearned Judges, was, as has been already 
referred to, that the argument was *' new to our Courts, and, I may say, I 
have no recollection during a long experience of its ever having been 
addressed to me” ; but none of the learned Judges goes the length of 
saying that the Mahomedan Law was different from what was represent- 
'ed ; even Mr, Woodroffe, the then Offg. Advocate-General, who suppor- 
ted the other side of the question, could only say (see I, L. R. 20 Cal. 
Series, page 128): “The Court has to determine the law as found in 
the Statute Book and in previous decisions. The Mahomedan Law is 
not to be applied to the case, and disquisitions of a religious meta- 
physical or philosophical character are out of place.” Again at page 131 
he says: “ The inference from cases is that the right to defeat creditors 
and to evade the law of inheritance and succession was not preserved 
to Mahomedans ; that the learned lucubrations of Mahomedan casuists 
were never seriously regarded ; and that these doctrines sloughed away 
leaving only genuine developments. ‘ What is religious is lawful, and 
what is lawful is religious’ cannot be accepted as the principle. The 
power of life and death may be religious, but it is not lawful in the case 
of & husband, and the Mahomedan Law books are full of principles, 
which though religious could never be asserted in the Courts." In 
other words, the Officiating Advocate-General argued that though the 
` Mahomedan Law was, as contended for by the Appellants, still it should 
not be given effect to. In this connection Your Memorialists:take this 
opportunity to confirm what was stated by Sir Comer Petberam in his 
Article in the ** Law Quarterly Review" that the Mahomedans, of India 
are grateful to their Lordships of the Privy Council for declaring that 
the Mahomedan Law should apply in the decision of Wakf and other 
dispositions of property made by Mahomedans, amongst whom law and 
religion are mixed up inseparably, though a contention had been raised 
that the result of a previous decision of the Privy Council was to apply 
the Engilsh Law of Settlements to cases of Wakfs. (See Appendix I, 
page 18.) 

13. The learned Judges of the Full Bench therefore in effect said 
that, assuming that the Mahomedan Law was as contended for in that 
behalf, still in consequence of the “ current,” the law was settled, and 
Privy Council alone could change it. 

14. Your Memorialists here beg to submit that in regard to ques- 
tions of Mahomedan Law, the sources of that law are the Koran, the 

-Hadis (or traditions) the 7/ma (or concurrence of the learned Doctors), 
and the yas or ratiocination. The Mahomedan Law as derived from 
its four sources is expounded in the original authorities, some of which 
have been rendered into English with more or less of imperfections. 
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There is no fifth source in the Mahomedan Law ; and if the current of 
decision is contrary to the Mahomedan Law, then what the Courts, on 
the basis of such a current, declare to be binding on the conduct of a 
Mahomedan as a citizeu and a member of a great State, is not binding 
.onhis conscience as professing the Mahomedan religion. Such a conflict 
in the conscience and conduct of a community is most deplorable, and 
should Your Memorialists submit, not be allowed to exist for a moment 
longer. ‘The attention of Sir Comer Petheram was drawn to this con- 
flict, and his Lordship has expressed himself forcibly on the subject in 
an article reported in the Law Quarterly Review, Your Memorialists 
reproduce the said article in Appendix V attached to this Memorial at 
page 26. Your Memorialists beg most humbly to draw Your Ex- 
cellency's attention to the said article, and submit that Sir Comer 
Petheram has fully grasped the situation in regard to the conflict which 
has been unfortunately existing between the Judge-made Mahomedan 
Law and the real Mahomedan Law ; between the Mabomedan Law as 
binding on the Mahomedans, only in so far that they have no choice in 
the matter and are forced to acceptit without believing in the correctness 
of the same, and between the Mahomedan Law which is binding on the 
conscience of the Mahomedan subjects of Her Majesty the Queen- Em- 
press of India. Your Memorialists also beg to submit that “the 
highest tribunal has been misled” (in the words of Sir Comer Petheram) 
in its appreciation of the Mahomedan Law of Wakf, aud therefore 
change of the Law laid down by the Privy Council in the matter of 
Wakf and its restoration, by means of a legislative enactment, which is 
the object of this Memorial, would not in any way be now looked upon 
as an infringement of the rights of the Mahomedan subjects. Your 
Memorialists are therefore not troubled by misgivings such as those 
felt by Sir Comer Petheram in the said article regarding the effect of 
such a legislation on the feelings of Her Majestys Mahomedan 
subjects, 

15. Accordingly, when the case went to the Privy Council, their 
Lordships did not look to the current of decisions in support of their 
. position but to the Mahomedan Law itself, and their Lordships did 
their best to ascertain the Mahomedan Law on the subject; but 
owing to the imperfect report of the arguments before the Full Bench 
as contained at pages 126 and 127 ofthe 20th Vol. of LL.R., Càl- 
cutta Series, the points raised before the full Bench were lost before 
the Privy Council, who delivered a judgment, the key to which is the 
analogy from the law of gifts. Your Memorialists set forth in Appendix 
VIII, page 44, the notes of arguments of Moulvi Mahomed Yusoof, 
Khan Bahadoor, more extensively than they are reported in the zoth 
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Vol. of the Calcutta Series, pages 126 and 127, and Your Memarialists 
venture to submit that all the arguments used by their Lordships in 
the Privy Council in favour of the view taken by them are answered in 
the said Appendix; and the correct theory, supported by arguments 
not based on abstract precepts merely, but based on a consideration of 
jurisprudence such as the Privy Council requires, together with a 
comparative view of the different branches of Mahomedan Law bearing 
on theesubject in question, is‘ set forth in detail with authorities 
applicable to the question 80 as to present the law as a harmonious 
whole without there being any conflict between any two branches of 
the law such as Gift and Wakf, 

16. Asregards the arguments used by their Lordships of the 
Privy Council classified under heads Z. C. D. E. F. and G. referred to 
in paragraph 10, page 5, of this Memorial, Your Memorialists beg to 
submit that the antipathy of English Lawyers to perpetuitles is based 
on reasons, the obiect of which is social and political progress (see 
quotations from text-writers given in Appendix IV, page 25); but 
such reasons find no place amongst a community who subordinate 
all other considerations to religion and to the consideration of Suwab or 
religious merit, and who believe that the best use of property isto make 
it useful in the world to come. (See arguments in Appendix VIII, 
para. 4, page 44). If Suwab could be obtained by what is not 
charitable according to the notions of other nations, that cannot be 
helped as long asthe British Government, justly tolerant in matters of 
religion, does not interfere with articles of faith. Your Memorialists 
also beg to submit that there is some danger, while dealing with 
Wakf questions, in mixing up what is the motive of the Wakf with 
what is the object of the Wakf (see Appendix VIII, paras. 16 and 17, 
page 48, and para. 19, page 49). The motive must be religious and 
charitable, that is, to get Sab as contemplated by the Mahomedan 
Law, and its object is the person or persons to be benefited in the 
wordly sense; but by a confusion of ideas the character of the motive 
is transferred to the object ; for when it is said that the Wakf must be 
religious and charitable it is meant that the recipients must be such 
that, according to ordinary conceptions and the light of natural 
religion, giving benefit to them must amount to an act of piety; 
whereas the proper way to look at the question is to to ascertain 
what, according to Mahomedan Law, is the motive, and the answer 
is Suwad or religious merit; then it must be ascertained ow, according 
to that Law, the motive is realised, carried out or fructified ; and the 
answer is not only by giving to the poor, which is piety and charity 
according to all religions, but by doing acts which, according to 
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notions peculiar to the Mahomedans, amount to piety, that is, by 
giving to the owner’s children, and so forth, 

17, Mr. Hamilton is principally responsible for incorrect 
notions in connection with Wakfs, for he rendered Wakfs or 
appropriations as meaning always of a pious or charitable nature: 
but this mistake has been corrected by Mr. Baillie (see Appendix 
VIII, para. 16, page 48, para. 18, page 49). And in connection with 
the use of the word charity and charitable objects, Your Memorialists 
cannot but observe that their Lordships of the Privy Council have 
lost sight of an institution, which exists amongst the Mahomedans, 
and in which none but the poor can partake, and from which the 
relatives and those in affluent circumstances are excluded: that 
institution is called the Zaka/. Regarding the true nature of Zakat, 
Your Memorialists reproduce in Appendix VI, page 27 attached to 
this Memorial, a passage from Sell's “ Faith of Islam," which will 
shew what that institution means ; and the true nature of a Maho- 
medan Wakf being clearly shewn in this Memorial, and in the notes 
of argument of Moulvi Mahomed Yusoof, Khan Bahadoor, contained 
in Appendix VIII, no difficulty will be felt in distinguishing Zakat 
from Wakf. (See Appendix VIII, para. ro, page 46.) 

18. As regards the Texts and Precedents, which their Lordships 
characterise as being of an abstract character, Your Memorialists beg 
to submit that those texts must necessarily be of the character 
attributed to them, seeing that their primary object was to shew the 
acts which are conducive to Suwa or religious merit, it being assumed 
that Wakf is an institution to dispose of property for the purpose 
of getting Suwab or religious merit (see Appendix VIII, para. 5, page 
45) The imperfection in the statement of the Texts and Precedents 
relied on by the Privy Council is only felt when they are taken by 
themselves, but when they are taken along with what underlies the 
law of Wakfs, and the disünction between a Wakf and a Gift, the 
imperfection vanishes. Moreover, the traditions form a source of 
Law second only to the Koran, and, therefore, they are binding whether 
they are abstract or not and whether they are imperfectly stated or not, 
provided they are accepted and received as genuine and authoritative by 
recognised Text-writers, who have made the subject of the Traditions 
the object of their life-long study. Your Memorialists beg to submit in 
Appendix VII, page 37, extracts from the introduction to Morley’s Digest 
shewing what are the sources of the Mahomedan Law; in what respect 
and in what veneration the Traditions of the Prophet are held by the Ma- 
homedan world: that those traditions find a very prominent place in 
the deducation and evolution of the Mahomedan Law; that the 
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writers such as the authors of the Hedaya, the Futawai Alumgigi, and 
other works, who have uniformly held in favour of the validity of the 
Wakf as contended for by your Memorialists, are authors whose works 
command universal respect, and who have laid down the Mahomedan 
Law for the followers of Islam as propounded by the Mujfahids and 
Imams, whose business alone it was to construe the Koran and the 
Hadees, the duty of the Mokullids or followers being simply to receive 
and act as binding upon them the exposition of the law by the 
Mujiahide and Imams as expounded and laid down by such text- 
writers. The works of such text-writers should not, therefore, be 
slightly and contemptuously put aside. 

19. As regards the position that the Hedaya is against a Wakf in 
favour of the family, it is not so. (See Appendix VIII, paras, 61 (4) 
and 62, page 58, where the position is refuted.) 

20. Your Memortalists beg to submit that to leave out the 
theory of Suwab or religious merit, and to proceed upon any 
other test such as that assumed to be involved in the word 
‘charity,’ is to proceed altogether on a wrong track; because, 
suppose a case of Wakf in all respects perfect according to the 
requirements of the Privy Council but not involving the idea of 
Suwab, that would bea good Wakf according to the Privy 
Council, but not so according to the Mahomedan Law: sucha 
case is referred to in Appendix VIII, paras. 56 and 57, pages 56 
and 57, namely, where a Mahomedan makes a Wakf which is 
perfectly good according to the requirements of the Privy 
Council, and even according to the strict requirements of the 
Mahomedan Law, but he subsequently becomes an apostate 
from Islam : according to the Privy Council the Wakf remains 
a good Wakf in spite of his apostacy from Islam: according to 
the Mahomedan Law the Wakf falls to the ground, and be- 
comes vold ; because he ceases to be a fit subject of Suwab or 
religious merit according to the Mahomedan Law. This ex- 
ample is sufficient to shew that considerations other than that 
relating to Suwab are foreign to the question relating to the 
validity of a Wakf; but this consideration of Suwab has been 
wholly ignored by the Privy Council, and it has been replaced 
by ideas relating to charity as generally understood in Europe, 
without the element which, according to Mahomedan notions, 
is special to tt. 

21, Your Memorialists aleo beg to submit that the institution of 
Wakf is most common in India; that a very large number of titles are 
. dependent on Wakfnamahs of the condemned character, although, as: 
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Mr. Justice Trevelyan at page 208 of the zoth Vol. of the LL.R. says, 
“ there is no evidence given of the fact in the case.” The proportion 
of Wakf cases, which come up before the Civil Courts, is very small in 
comparison with the number of Wakfs which are in existence in the 
country, although nobody ever thought of giving evidence of the 
proportion. One who knows the country also knows the fact of this 
proportion. 

22. Your Memorialists also submit that the decision of the Privy 
Council is calculated to foster irreligious ideas amongst the Maho- 
medans, and to give rise to litigation where litigation was not dreamt 
of before, viz,, the parties to the wak/namah itself might be tempted to 
question their own acts done in a religious mood of mind, quite forget- 
ting that they have already received consideration in the shape of 
Swab or religious merit, and the heirs and representatives of those 
who have made Wakfs might similarly be tempted to question the acts 
of their ancestors regardless of their fate in the world to come: there 
will thus be introduced a new source of discord in a family, which 
otherwise would have lived happily and in peace. This tendency is 
not based upon imagination but on facts. 

23. Your Memorialists also beg to draw Your Excellency's 
attention to the circumstance that in other nations such as the Hindus, 
even from wordly motives, immovable ancestral property is inalienable, 
because “even unborn sons require maintenance” as well as the 
present generation. 

24. Your Memorialists also beg to submit that it will not be 
conducive to the political welfare of India to see old entire Mahomedan 
houses existing in full prosperity broken to pieces; and this is the 
inevitable result of the Mahomedan Law of Inheritance, according to 
which, after the death of the owner, property is divided into fragmen- 
tary portions In fact, one of the causes of worldly decay amongst 
the Mahomedans is their Law of Inheritance. The institution of 
Wakfs affords a remedy even from a worldly point of view, where the 
result of the Law of Inheritance is likely to work prejudicially. 

225. That another fallacious notion which appears to Your Memo- 
rialists to have strongly biased the Calcutta High Court in the views 
expressed by them regarding the validity of the Wakfs in question is 
founded upon a nervous dread that such Wakfs are either promotive 
of fraud or spring from a fraudulent intent. Your Memorialists, 
speaking with the profoundest respect, beg to mention that this notion 
or dread, by whatever name it may be called, is due to a confusion 
of ideas, and owes its origin to an incorrect apprehension of the 
Mahomedan Law; for if the Mahomedan Law is properly considered, 
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it will be seen that it provides the amplest safeguard against anyefraud. - 
It provides that if a man, heavily involved in debt, makes a Wakf, 
whether in favor of his descendants or for any other religious purpose, 
and dies without leaving any assets, the Wakf would be avoided, 
and the property would be sold for the satisfaction of his debts, It 
provides further that, if à man heavily involved in debt makes a Wakf 
of any kind with the object of throwing his creditors into “ delay ” 
(mumattlat), the Wakf would not take effect until after the debts have 
been discharged. It provides also that when a property is hypotheca- 
tedto another, and subsequently dedicated as Wakf, the latter dis- 
position will be subject to the claim of the mortgagee. So far, 
therefore, there is no warrant for saying that the Mussulman Law gives 
any countenance to Wakfs in fraud of creditors.- But when a man. is 
wholly unindebted, and there is no claim of any person upon his 
property, the Mussulman Law, like every other system of law, provides 
that the owner may dispose of it iner vivos in any way the law 
authorises him to do so. He may give it absolutely to any human 
being, which is Arba or gift; or he may give it absolutely to God, 
which is Wakf. In both these cases, the right of the donor ceases 
absolutely when once the donation has been actually made, In case 
of a dedication to the Almighty the dedicator is allowed to condition 
متمق‎ the usufruct should be enjoyed aud wo shall enjoy it, And 
therefore a Wakf is defined as— : 

Implying “ the relinquishing tbe proprietary right in any article of property, 
such as lands, tenements, and the rest ; and consecrating tt in such a manner to the 
Service of God that tt may be of benefit to men, provided always that the thing 
appropriated be, at the time of the appropriation, the property of the appropriator, 
. (1 Select Reports, page 17).” 

But the property remains always the property of God, and can 
never be resumed or revoked by the donor or his heirs, or affected by 
his or their subsequent conduct. "This, Your Memorialists submit, is 
the real principle of the Mahomedan Law, which they are grieved to 
find has been wholly misunderstood or overlooked by the Courts on 
this side of India, with results so disastrous to the Mahomedan 
Community. 

26. That as Your Excellency in Council is aware, the Bombay 
High Court has affirmed the validity of such Wakís; and though, 
whilst doing so, it has made a slight variation from the recognised 
Hanafi law, vig, in requiring that the unfailing purpose should be 
expressly mentioned: there is some warrant for this view, in the isola- 
ted opinion of one Mahomedan jurist (Imim Mahomed). But the 
enunciations of the Calcutta High Court, Your Memorialists beg to 


Vor. IL | MEMORIAL. 187n 


state With the greatest deference, are in absolute conflict with the 
` Mahomedan Law of every school and of every sect. 

a7, That Your Memorialists understand that, under the English 
Law itself, subsequent creditors have no right to question the lawful- 
ness of a disposition made by a person previous to his indebtedness. 
The same principle is in force in the Mahomedan Law: a man makes 
a disposition by Ata or Wakf, when he is free from debts, which dis- 
position he lawfully effectuates, thus destroying all right of private 
property; his subsequent indebtedness surely cannot affect the validity 
of the previous disposition apart from any question of concealment or 
fraud, It may be that a man constitutes a particular property as Wakf, 
and keeps the dedication concealed, and subsequent thereto induces 
outsiders to give him credit on the security of the same property. The 
Mahomedan Law provides its own remedy for such cases. But the 
Courts which have held against such wakfs do not proceed upon the 
ground of concealment of fraud in specific cases. They lay down the 
general rule that a Wakf, constituting the members of the dedicator’s 
family as the beneficiaries thereof, is invalid. Your Memorialists sub- 
mit that in administering any system of law, it is the duty of the Courts 
to find out what that law is, and not to attempt to evolve rules unrecog- 
nised by that system. 

28. Under the Mahomedan Law, a Wakf must be either impliedly 
or expressly perpetual. Bailie's Digest, page 575, Ameer Als 
Mahomedan Law, Volume I, page 186. Perpetuity is therefore of the 
essence of a Wakf, and consequently no notion founded on the purely 
English doctrine against perpetuities should be allowed to bias the 
judicial determination of questions arising under the Mussalman law. 
It would be most dangerous and acting contrary to the spirit of the 
British rule in India, and the well-established practice of the Indian courts, 
confirmed by their Lordships of the Privy Council, if, in questions of 
Wakfs, an institution essentially religious in its nature and clearly 
defined in the Islamic Law itself, a technical rule of English Law of 
doubtful public policy were allowed to control the judgments of learned 
judges before whom the question happens to be litigated. It is 
besides common knowledge that in this country there exist many purely 
secular settlements of property in the nature òf inalienable Rajs and 
Zemindaris, fully recognised in law, and yet offending against the Eng- 
lish rule relating to perpetuity ; that, as Your Memorialists have already 
ventured to observe, the law of Wakfs, one of the most cherished 
commandments of their Prophet, forms the foundation of their pros- 
perity as a community, and serves to impart a stability and security to 
their benefactions and their families, which would otherwise be 
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completely wanting, It would be superfluous on the part of Your Memo- 
rialists to point out how necessary the existence of such families is to 
the well-being of the community and the State; how disastrous it 
would be for the general Mahomedan population, and how prejudicial 
to the best interests of good government if they should happen to be 
swept away, and their properties to pass into the hands of speculative 
money-lenders. 

29. Your Memorialists also beg to submit that the necessarily 
inadequate consideration, which the Privy Council must have, from the 
very nature of things, bestowed upon the various branches of the 
Mahomedan Law bearing on the subject of Wakfs as compared with 
the deep consideration of the whole of the Mahomedan Law by 
AMoojfahids, Doctors and Divines such as Aboo Haneefa, Aboo Yusoof 
and Mahomed, was not calculated to lead with certainty to the conclu- 
sion that the Mahomedan Law of Wakís could not be such as conten- 
ded for by your Memorialists, on the ground alleged that such a view 
of the Mahomedan Law of Wakfs was inconsistent with the Mahome- 
dan Law of Gifts, As already submitted, the Law of Gift, if properly 
understood and differentiated from the Law of Wakf, affords no room 
for such a conclusion. And any seeming inconsistency between the 
Law of Wakf and the Law of Gift such as that indicated above should 
not lead to the conclusion that Moosfahrds of such light, learning and 
authority as Aboo Haneefa, Mahomed and Aboo Yusoof were wrong— 
a conclusion which necessarily follows from the decisions of the Privy 
Council; because those learned Moojfahids have held in black and 
white that the Wakf condemned by the Privy Council is valid. When 
the Privy Council asked for authority, Your Memorialists submit that 
the true answer was that the writings of the Mooysfahids constituted 
authority absolutely binding on all the Mookullids or followers. How 
vast should be the knowledge of a Jooja/Aid and what he must know 
before he becomes a Moojtahid, Your Excellency will find from a 
quotation from Sell's work contained in Appendix VI, page 27. It is 
common knowledge that the word of the Moojtahid and his exposition 
of the law are binding on his followers, and the same must be given 
effect to by the Kazee, If once it becomes known broadly that the 
highest court has laid down that the MoojtaArds’ views are not binding 
on the Mahomedan subjects of Her Majesty the Queen-Empress of 
India, and that everyone is free to evolve a tenet for himself, the 
political and religious consequences will be serious: everybody would 
be free to construe the Mahomedan Law according to his own light ; 
the Moojtahids’ views would be cast aside, and everybody would be his 
own master. What is here said of the Moosfehids can be said with 
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equal fprce. and relevancy of the Text-writers, such as the author of the 
Hedaya and other works, where the law has been uniformly laid down 
as contended for by Your Memorialists, Such Text-writers have spent 
the whole of their lives in the pursuit of knowledge and in the study of 
Mahomedan Jurisprudence, disdaining altogether worldly honour and 
preference, Notwithstanding all the pains they have taken, and all the 
austerities which they have practised, still they havenot attained the neces- 
sary degree in knowledge and learning so as to be entitled to the dignity 
of Moojlahids, But there is enough in their works to justify the univer- 
sal conclusion that they have correctly laid down what the Moojfahids’ 
views were upon questions of Mahomedan Law. The Acts.of the 
Legislature preserve the Mahomedan Law to the Mahomedan subjects 
in great many matters, and the Privy Council say (and Your Memorial- 
ists are extremely grateful to them for saying so) that Wakf is inclu- 
ded in those matters. Such being the case, the question is, where is 
the Mahomedan Law to be found. The answer to it is to be found 
in those Text-books which correctly represent the views of the Moo/fa- 
Aids and Imams, who have based their views on the correct sources of 
the Mahomedan Law, which are the Kooran, the Traditions or Hadis, 
and the Ijma and Kyas. These Text-books themselves constitute 
authority. To ask for authority for those Text-books is to ask for autho- 
riy for authority. To disregard the Text-books and the exposition 
of the law laid down by the Moojtahids in accordance with the Tradi- 
tions of the Prophet, is to sweep away the whole of the Mahomedan 
Law, and that has been done in this particular case on a misconception 
of the Law of Wakfs, and on an irrelevant application of analogies 
from the law of Gifts, and on an erroneous meaning of the word 
charity, In paragraph 39 at page 53 of Appendix VIII will be 
found in unmistakable and unambiguous language, the positive rule laid 
down by Aboo Yusoof as guide on the subject in question. "The Privy 
Council in ignoring that rule in effect say to Aboo Yusoof “ You, 
Aboo Yusoof, are wrong in the rule of law laid down by you on the 
subject of Wakfs, because that view isin conflict with the Mahomedan 
Law enunciated by you on another subject, viz., the subject of Gifts, 
and the same is also in conflict with our view on the question of Perpe- 
tuities. Therefore whilst laying down the law on the subject of Wakt 
you have forgotten the Mahomedan Law on the subject of Gift and also 
ignored our rule of policy based on Perpetuities, ” 

30. Your Memorialists, therefore, beg to submit the following 
propositions :— 

I. That gift is a disposition essentially different in its nature, 
from Sudka or Wakf, and therefore there could be no analogy 
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between a gift anda wakf. (See paragraph 11 of this Memorial, page 6; 
and paragraphs 5 and 6 of Appendix VIII, page 45.). 

IL That the creation by means of gift of a succession of life- 
estates is forbidden not because the Mahomedan Law looks with dis- 
favour upon perpetuities but for a different reason. (See paragraphs 
1, 2, page 44, and 13, page 47 of Appendix VIII). 

HI. That the prohibition against perpetuities in other systems of 
Jurisprudence is based on reasons which do not obtain in the Maho- 
medan Law. (See paragraph 3 of Appendix VIII, page 44). 

IV. That Su:ab or religious merit is equally valuable with and 
in fact more valuable than property in a wordly sense. (See para- 
graph 11 of this Memorial, page 6, and paragraph 8, page 45, and 
paragraph 9, page 46 of Appendix VIII), 

V. That texts, supposed to be of an abstract character, and pre- 
cedents supposed to be imperfectly stated, proceed upon the assump- 
tion that religious merit or Suwad is a valuable consideration, its value 
being estimated with reference to God's favour in the world to come. 
The object of those texts and precedents is to point out by what acts 
religious merit can be acquired. (See paragraph 18 of this Memorial, 
page IO, and paragraph 53 of Appendix VIII, page 56). 

VI. That a consideration of the law of Wakf, by ignoring the 
Mahomedan idea of religious merit, and by subverting the rules which, 
according to Mahomedan Law, point out how religious merit is to be 
acquired, is a non-Mahomedan mode of dealing with the question. 
(See paragraph 8 of this Memorial, page 4, and paragraphs 16 and 17 
of Appendix VIII, page 48). 

VIL That for the purpose of finding what acts lead to religious 
merit, one must confine himself to the Mahomedan Law, and should 
not be guided by notions derived from other and more familiar sys- 
tems; hence the meaning of the word charity must be gathered from 
the texts and precedents referred to in the Mahomedan Law and in 
the Mahomedan Law only, (See paragraphs 9 and 17 of this Memo- 
rial pages 5 and 10, and paragraph 19 of Appendix VIII, page 49). 

VIII. That the consequence of dissociating the considgra- 
tion of religious merit from the consideration of the Wakf of a 
Mahomedan, would be to render valid a Wakf which ts not so 
under the Mahomedan Law : as for instance the Wakf of a 
Mahomedan who turns an apostate from his religion. (See 
paragraph 20 of this Memorial, page 11, and paragraphs 55, 
56 and 57 of Appendix VIII, pages 56 and 57.) 

IX. That the researches of Europeans who have applied them- 
selves to the questions have established that the practice in Mussal- 
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man cbuntries in regard to Wakfs and the law relating to Wakfs, 
which obtain in those countries, are in favour of the validity of Wakfs 
declared to be illegal by the Full Bench and the Privy Council. (See: 
paragraphs 4 and 5 of this Memorial, page 3, and Appendices I, II 
and III, pages 18, 20 and 23). 

X. That it is incorrect to suppose that the authority of the 
Hedaya was against a Wakf on one's self and children. (See para- 
graph 19 of this Memorial, page 11, and paragraphs 61 (4) and 62 of 
Appendix VIII, page 58). ١ 

XI. That the confusion which sometimes arises in the considera- 
tion of the motives of a Wakf and its object ought to be avoided. 
(See paragraph 16 of this Memorial, page 9, and paragraphs 16, 17 
and 19 of Appendix VIII, pages 48 and 49). 

XII. That there being only four sources of the Mahomedan Law, 
and current of decisions not being one of them, if the current how- 
ever strong is against the Mahomedan Law, that current should be 
diverted to the right channel, instead of the Mahomedan Law being 
diverted so as to flow with the current, and thus flow into a wrong 
channel. But in regard to Wakís that current is not an uninterrupted 
current, (See paragraph r4 of this Memorial, page 8, and paragraph 
66 of Appendix VIII, page 61). 

XIII. That perpetuity can be traced amongst other nationalities 
in India whose ancestral immoveable property is inalienable. (See 
paragraph 23, 24 and 28 of this Memorial, pages 12 and 13). 

XIV, "That the result of the Mahomedan Law of Wakfs is, to a 
certain extent, to remove the injurious consequences arising from 
minute sub-divisions of property when left to the operation of the 
ordinary law of Inheritance. (See paragraph 24 of this Memorial, 
page 12). 

XV. That political considerations likewise point to the desir- 
ability of maintaining in compactness and unity some of the great 
Mahomedan houses and families in which property is held entire and 
indivisible under the law of Wakf. (See paragraph 28 of this Memo- 
riaB page 13). 

XVI. That in order to ascertain the Mahomedan Law of Wakfs, 
you should ascertain on what points the Mahomedan lawyers are 
agreed in regard to the question of Wakfs, and on what points they 
disagree, instead of introducing a new poiut of view from which to 
look at the Mahomedan Law of Wakfs. (See paragraph 19 of 
Appendix VIII, page 49). 

XVII. That the points relating to the Mahomedan Law of Wakf 
wherein all the three Imams are agreed are sufficient to solve the 


192n THE CALCUTTA LAW JOURNAL. | Vor. M.. 


question under consideration; and it cannot be laid down that'their 
consideration of the question must be defective because it contravenes 
some other portion of the Mahomedan Law which has no connection 
with the law of Wakfs, such as the law of Gifts. (See paragraph 29 
of this Memorial, page 14, and paragraph 19 of Appendix VIII, 
page 49). 

XVIII. That the way to arrive at a correct conclusion as to what 
is actually the Mahomedan Law upon a certain question is to find out 
how the Mahomedan Law has been laid down by its propounders who 
are the Imams, aud by the Text-writers who are its exponents, instead 
of finding out how it ought to have been laid down according to Eu- 
ropean ideas and views, (See paragraph 20 of this Memorial, page 14, 
and paragraph 66 of Appendix VIII, page 61). 

XIX. That the institution of Wakf lends no countenance to the 
hypothesis that that institution encourages chicanery and could be used 
as a machinery to defeat the just rights of óond-fide creditors. (See 
paragraphs 25 and 27 ofthis Memorial, pages 12 and 13, and paragraph 
14. of Appendix VIII, page 47). 

XX. That to lay down the Mahomedan Law in a manner incon- 
sistent with what is laid down by the Imams and expounded by the 
Text-writers is to propound the Mahomedan Law in a manner not 
binding on the conscience of Her Majestys Mahomedan subjects. 
The conflict between conscience and conduct should be avoided. (See 
paragraph 14, page 8 of this Memorial, and paragraph 35, page 32 of 
Appendix VIII: see also Appendix V, page 26). 

31. "That, under the circumstances detailed above, Your Memoria- 
lists feel it their duty to address this earnest appealto Your Excellency 
in Council to save their community from further destruction, and to 
restore to the Mahomedans of India the undisturbed enjoyment of an ins- 
titution entirely religious in its character and origin, and with which are 
intimately associated their dearest religious interests and feelings, and 
which is based upon the clearest ordinances of the Prophet, aud sup- 
ported by an uninterrupted series of decisions and opinions of the most 
eminent Mahomedan Muftis, Kazis and Jurists, dating from the very 
birth of Islam, and in accordance wherewith innumerable settlements 
of properties have been effected throughout the length and breadth of 
India, so that the institution of Wakfs has taken a deep and abiding 
root in the social and religious organisation of the Community, and 
cannot be injured without shaking Moslem Society to its very basis ; and 
thus to reassure the Mussalman subjects of Her Majesty the Queen 
Empress, who have been ever royal in their devotion to the British rule, 
that the'British Government still adheres to that cardinal principle ‘of 
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its administration, which guarantees to every class and creed of Hér 
Majésty's subjects enjoyment of their own laws and religion. 

32. Your Memorialists therefore most humbly pray that Your 
Excellency in. Council may be pleased to pass an Act restoring to the 
Mussalman subjects of Her Majesty the Queen Empress the law of 
Wakfs as cherished and understood by them, that is to say, an Act de- 
daring the validily of Wakfs created by a Mahomedan constituting his 
children and descendants and kindred the immediate recipients of the bene- 
faction ; in fact, to codify the law as it is to be found in the Hedaya, the 
Fatawai Alumgiri and other Text-books; or take such other steps for 
that purpose as may seem fit and proper. 


And Your Memorialists, as in duty bound, 
shall for ever pray. 


No. 9.—Appendix I to the Memorial; being a reproduction of 
ihe views expressed by Bir W. Comer Petheram, the late 
Chief Justice of Bengal, on the Mahomedan Wakf question 
from the "Law Quarterly Review " for 1897, to befound at 
page 388 of Vol, XIII of that Review. 


*Mahomedan Law of Wakf. 


The question what is or is not a valid wakf according to 
Mahomedan law first came before me judicially in the year 1892 in 
the case of Shuk Lal Podar v. Bikant Meah. Mr. Justice Hill was 
sitting with me at the time, and as we+found that there were two 
decisions of the court on the subject which appeared to us to be 
in conflict, we thought it right to refer the question to a full bench. 
The two cases are Russomoy Dhur Chowdhry v. Abdul Fata Mahomed 
Ishak, LL.R., 18 Cal, 399, decided on February 24, 1891, by 
Tottenham and Trevelyan JJ., and Meer Mahomed Isral Khan v. Sashti 
Churn Ghose, LL.R., 19 CaL, decided by O'Kinealy and Ameer 
Ali J.J, on March 18, 1892. In the first case the learned judges 
held that a wakf cannot be sustained unless the property is dedicated 
solely or, at least, primarily and substantially to religious or charitable 
objects. In the second case it was held that a wakf in favour of 
settler’s children and kindred in perpetuity with a reservation of the 
whole income in favour of the settler himself for life was valid. The 
question was afterwards argued before a full bench of which Mr. 


* Referred to in paragraph 4, page 3, paragraph 11 (h), page 7, and paragraph 
12, page 8, of the Memorial. 
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justice Ameer Ali was a member, when three out of the five judges 
who composed the bench, took the view which had been taken in 
the first case, and Mr. Justice Ameer Ali adhered to the opinion he 
had expressed in the second. I thought that the particular case before 
us was concluded by the judgment of the Judicial Committee in 
the case of Mahomed Ahsanulla Chowdhri v. Amar Chand Kundu, 
LL.R. 17 Cal, 498, delivered on November 9, 1889, in which 
the Committee ruled that in order to create a valid wakf according 
to Mahomedan law there must be a substantial and not an illusory 
gift of the propety to charitable uses, but declined to decide whether 
or not a gift of the property to charitable uses which was only to 
take effect after the failure of all the granter's descendants would 
be illusory. An examination of such Mahomedan books as were then 
accessible to me raised a doubt in my mind whether the decision of 
the Judicial Committee was in accordance with Mahomedan law as 
administered in Mahomedan countries, and an examination of the 
decision of the various courts in British India led me to think that 
until the decision of the case of Amrita Lal Kalidas v. Shaik Hassan, 
LL.R., 11 Bombay, 492, by Mr. Justice Farran at Bombay on March 
11, 1887, no one in India had suggested that a wakf under which 
the income of the property was reserved for the benefit of the founder 
for his own life, and after his death for that of his descendants in 
perpetuity, was not valid according to Mahomedan law. This im- 
pression was greatly strengthened by the fact that in the Tagore 
Law Lectures which were delivered by a Hindoo, Babu Shama Churn 
Sircar, in 1874, the doctrine is stated as clear and undisputed. In 
the judgment which I then wrote I endeavoured with all possible 
respect to indicate the doubt which existed in my, mind. Afterwards 
on November 23 and December 15, 1894, the same question was 
again considered by the Judicial Committee, when the case of 
Russomoy Dhur Chowdhri v. Abdul Fata Mohamed Ishak, LL.R., 
22 Cal, 617, came before them on appeal from Tottenham and 
Trevelyan JJ. The Committee then re-affirmed their decision that 
the property in question must, in substance, be devoted to charitable 
purposes in order to make it a valid wakf according to Mahomedan 
law; and further laid it down as a principle of Mahomedan law 
that a provision for the poor after the total extinction of a family 
would be illusory. The effect of this decision is that any wakf under 
which the founder has reserved the income to himself for life and after 
his death to his descendants, cannot now be sustained in British India, 
.and all rights and interests created and enjoyed under such wakf 
are destroyed. The decision of both points was necessary for the 


. Vor. 11.[ APPENDIX I TO THE MEMORIAL. 1985n 


. decisjon of the case, and the ruling is, of course, binding on every 
judge in British India. The judgment of the Judicial Committee 
as delivered by Lord Hobhouse contains a passage for which I am 
sure the inhabitants of India, as well Hindoos as Mussulmans, will 
be grateful. It is as follows :—‘ Among the very elaborate arguments 
and judgments reported in Bikani Meah’s case, some doubts are 
expressed whether cases of this kind are governed by the Mahomedan 
law, and it is suggested that the decision in Ahsanulla Chowdhri's 
case displaces the Mahomedan law in favour of English law. Clearly 
he Mahomedan law ought to govern a purely Mahomedan disposition 
of property. After the judgment of the full bench had appeared, 
the subject was a good deal discussed by Mahomedans in India, 
and l was struck by the fact that every Mahomedan who spoke to 
me on the subject agreed with Mr. Justice Ameer Ali, and they all, 
both lawyers and laymen, asserted that there was no doubt that a 
wakf, as understood by Mahomedans, was such as he had described 
it in his judgment. At about the same time I had conversation on the 
subject with a gentleman who then occupied a very important position 
in the Government of India, but who had spent many years in official 
ipositions in Mahomedan countries. He assured me that the law, 
as laid down by the majority of the full bench, was not in accordance 
with'the Mahomedan law, and that it was within his own knowledge 
that a very large proportion of the land, both in Turkey and Egypt, 
was held under family settlements created by way of wakfs constituted 
and conditioned in the way which Mr. Ameer Ali asserts is lawful accord- 
ing to Mahomedan law. As the matter appeared to me to be ol 
considerable importance, I have thought it worthwhile to endeavour 
to ascertain how the law on the subject is understood and administered 
at the present time by Mahomedan judges in Mahomedan countries, and 
have quite easily obtained two French translations of books which ap- 
pear to deal with the whole subject, and to indicate how the institution 
is regarded in Turkey, Arabia and Egypt. The title of one of these 
books is ‘Droit Mussulman. Le Wakf ou Immobilisation d'apres 
les Principles du Rite Hanifite. Traduit de l'Arabe par MM. Benoit 
Adda, Avocat, et Elias D. Ghalioungui, Interprète? It was published 
at Alexandria in 1893 and contains two paits. The first part is a 
translation of an Arabic book written about 1489 A.D. The second, 
of an Arabic book written in the early part of the present century. 
I think it worthwhile to quote here one passage from the translator's 
preface, though perhfps, after the authoritative dictum, which I 
have already quoted, the proposition will not be disputed. They 
say (page 8): *Nous espérons que notre ouvrage sera d'uue utilité 
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pratique non seulement en Egypte; mais aussi dans tout l'Orient, 
car partout oit règne l'Islamisme ce sont les mêmes us et coutumes qui 
sont en vigueur, et c'est avec raison que le savant orientaliste Docteur 
Worms a dit dans ses recherches sur la constitution de la propriété 
territoriale dans les pays Musulmans: “ Tous les empires Musulmans 
ne sont que des fractions d'une méme société soumise à la méme 
Loi, au méme Code administratif et politique, et où tout est identique 
et common jusqu'aux coutumes les moins importantes."' "This book 
does not contain any such clear statement on the subject as that which 
I shall presently quote from the other, but from beginning to end it 
deals with the institution on the assumption that for a person to make 
a provision for his descendants is a good work, and is one to which 
a wakf may be properly devoted. The other book is a translation of a 
book written in Turkish and published in Constantinople in 1890. Its 
title 1s * Lois régissant les Propriétés dédiées (Awkafs). Par Omar 
Hilmy Effendi. Tr, du Turc par C. G. 563901085 and Simon Dahdah, 
1895.’ The following extract from the translator's preface will explain 
the writer's position and the character of the book :— 

‘Feu Omar Hilmy Effendi, Président de la Chambre Civile 4 la 
Cour de Cassation, a codifié toutes les lois, tous les édits et rescrits 
impériaux qui régissent les Awkafs dans l'Empire Ottoman et il a 
appelé son ouvrage: Z/Aaf Ut-Akhlaf Fi Ahcam Il Awkafs, c'est-á- 
dire: “Présent fait á nos successeurs des lois qui régissent les 
Awkafs.” Ce livre a été imprimé par la Faculté de Droit de Stamboul ; 
c'est dire qu'il avait été soumis au préalable à l'approbation des 
sommités juridiques officieilles de l'Empire. Par conséquent, ou peut 
considérer ce livre comme un véritable code, reconnu, des Awkafs. 
Aussi, nous avons cru rendre service aux juristes de l'Europe, qui 
s’occupent des lois musulmanes et à tous les Européens qui possédent 
des immeubles en Turquie, en le traduisant du turc en frangais.’ l 

The book is divided into chapters and articles. Articles 77 and 
92 are as follows :— 

‘Art. 77. ll est nécessaire que l’œuvre pour laquelle est fait un 
wakf soit, dans son essence et dans l'intention de l'instituant, une 
œuvre pie. C'est pourquoi, lorsque cette œuvre ne l'est pas, le wakf 
est nul. Mais, si elle l'est dans son essence, sans l'étre dans l'inten- 
tion de l'instituant et vice versa, le wakf est nul. 

Art. 92. La clause d'aprés laquelle l’instituant d'un wakf en 
affecte le bénéfico à sa personne età ses enfants ne vicie point la 
validité du wakf. Exemple: si quelqu'un fait wekf sa maison à condi- 
tion que son revenu ou que son usage lui appartiennent durant sa vie 
et qu'aprés sa mort ils reviennnent à ses petits-enfants, le wakf est 
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valable et la condition est exécutoire. De méme si quelqu'un en 
faisant wakf sa propriété met la condition que le produit de ce wakf 
serve À payer ses propres dettes, le cas échéant, le wakf est valable et 
la condition est exécutoire. 

Chapter iv. is entitled—' Des conditions mentionées par les 
instituants des wakfs.'. 

‘Sect. Ire.—Des conditions dans les wakfs en faveur des enfants, 
des parents et des voisins, 

This section deals with the institution on the clear assumption 
that a.provision for the benefit of the founder himself and his descen- 
dants is an ‘ceuvre pie within the meaning of Art. 77; and it; and 
indeed the whole book, would seem to support the view of the institu- 
tion taken by Mr. Justice Ameer Ali, 

As I have said before, I think the matter one of considerable 
importance; and as I know that it is considered of vital importance 
by the Mahomedan community in India, I have thought it worth- 
while to draw attention to these facts and authorities in order that 
when the matter is again brought before the Judicial Committee, as 
will certainly be the case, the counsel who argue it, and the judges 
who decide it, may, if they please, be in a position to ascertain how 
such a question would be dealt with by a Mahomedan Court ina 


Mahomedan country. 
W. C. PETHERAM. 


he ma cries adii 


No. 10.—Appendix II to the Memorial; being a Report of the 
Proceedings in the House of Lords, dated the 29th June, 
1896, in regard to the question of the Validity of Wakf 
according to Mahomedan Law. (A reprint of an Extract 
from the Parliamentary Report No. 6 for August, 1896, 

from pages 55, 56, and a part of 57 of Volume VII, No. 8, 
of a Publication entitled “ India.”) 


Imperial Parliament, June 29th, House of Lords, Mussulman Law 


in India. 
e 


LORD STANLEY OF ALDERLEY rose to ask whether the Secretary of 
State for India was aware of the alarm prevailing among the Mussul- 
man subjects of her Majesty in India, owing to a recent decision of 
the Judicial Committee of the Privy Council in the case of Abdul 
Fata Mahomed Ishak and others versus Russomoy Dhar Chowdry and 
others, the effect of. which was to abrogate an important branch of the 





Referered to in paragraph 5, page 3, of the Memorial. 
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Mussulman law-—-namely, that relating to family wakfs, or ihe. law 
relating to the creation of benefactions for the endower's family, with 
the reversion for the general poor ; whether it was not the fact that the 
full enjoyment of their law and religious usages and institutions, so 
far as they did. not conflict with any statutory enactment, has been 
guaranteed to the Indian Mussulmans by her Majesty's Proclamation. 
The law in question related to one of their most cherished institutions, 
upon which depended the prosperity of their principal families, 
which had rendered important services to the State in times of danger ; 
whether it was not the fact that numerous memorials had been pre- 
‘sented to the Indian Government against this judicial decision; and 
whether they have not prayed for a declaratory Act declaring- the 
validity of the law which had been held to be invalid; and what steps 
the Government propose to take to redress the wrongs inflicted by 
this decision of the Privy Council. The noble lord said that he regret- 
ted having to differ from the opinions of the noble lord (Lord 
Hobhouse) and he regretted having been told by him that he 
thought this question of wakfs was dead, since it was as lively as ever, 
and the noble lord might have remembered that *' the evil that men 
do lives after them." The notice on the Minutes had been prepared 
about last July, at which time memorials against the Privy Council 
judgment had been sent in to the Indian Government. This notice 
had been put on the Minutes in August and September last, so that 
there had been ample time for obtaining some of these memorials. 
He would, perhaps, be told that no memorials had been received at the 
India Office. This was most likely, if they had not been asked for, 
and after the notice last September, they ought to have been asked 
for; and the Indian Office ought to be ready with an answer to the 
question as to these memorials. The Mussulmans, however, were not 
the only persons aggrieved by the attitude recently taken by the Indian 
Administration, with regard to family settlements. The Hindus also 
had reason to complain of a decision in what was called the Tagore 
case. He had always felt the highest respect for the Judicial Com- 
mittee of the Privy Council, and he voted against his inclination and 
against a Resolution moved in 1872 by the late Earl Stanhope, and 
supported by the noble Marquis now at the head of the Government, 
on the occasion of the appointment of the late Sir Robert Collier 
to a seat on that Bench, because of the high opinion that was entertain- 
ed at the time of the judicial capacity of that leamed gentleman. He 
did not remember ever having read or, heard ‘Of. anything to diminish 
the judicial reputation of Sir Robert Collier during all the time that 
he sat in the -Privy Council, During that debate. in 1872 the noble 
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Marquis (the Prime Minister) had blamed the parsimony of Mr, Glad- 
stone's Government, which had given too low a salary for the Privy 
Council Judgeships, and if the salaries then fixed were still insuffici- 
ent, he hoped her Majesty’s Government would make them such as 
to secure a first-rate man for the next appointment to the Judicial 
Committee. He could not help thinking that the decision of the 
Privy Council, to which he was now calling attention, was likely to 
jeopardise the reputation of the Judicial Committee. Some decisions 
might err from the judges not being sufficiently informed on the sub- 
ject. before them, but in this case the decision quoted several very 
good authorities, but only for the purpose of disregarding them. 
Syed Ameer Ali was an authority before he became a High Court 
judge at Calcutta. The judgment quoted from him frequently, and 
its reasons for differing with him were, to say the least, extraordinary. 
The judgment said: * The opinion of that learned Muhammadan 
lawyer is founded, as their lordships understand it, upon texts of an 
abstract character, and upon precedents very imperfectly stated. For 
instance, he quotes a precept of the Prophet Muhammed himself, to 
the effect that ‘A pious offering to one’s family to provide against 
their getting into want is more pious than giving alms to beggars. ” 
Further on the judgment said: “These precepts may be excellent 
in their proper application. They may, for aught their lordships 
know, have had their effect in moulding the law and practice of wakf 
as the learned judge says they have.” This last sentence ought to 
have run as follows: “ These precepts, as their lordships very well 
knew, had moulded the law and practice of wakf." This point, as to 
which the Court professed ignorance, was proved by language. The 
judgment used the word “ Muhammadan ” instead of Mussulman " as to 
communities. He did not complain of this, since it was an ordinary 
English phrase ; but as a matter of fact, the adjective “ Muhammadan” 
was never used in any Mussulman country or language except with 
reference to and to describe the law founded by the Prophet, which 

was named “Sheriat i Muhammadiyeh, " so that Muhammadan law 
` was correct, and a Muhammadan community an incorrect expression. 
Besifles the precepts quoted by Syed Ameer Ali, other sayings of the 
Prophet showed that he recommended charity to the family and depen- 
dents of a man in preference to more distant poor, Abu Hurairah said 
a man came to his Highness (to ask about alms and charity) and said, 
* [ have got one dinar,” he said, “expend it upon yourself;" the man 
said, ‘I have got anothgw dinar,” the Prophet said, “expend that upon 
your children." The man said, '' I have got another dinar.” He said, 
“expend that upon your relations, your women, father and mother." 
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He said, “I have got another dinar.” The Prophet said, ‘‘ex- 
pend that upon your servants." The man said, “Ihave gof another 
dinar.” He said, “ You know best the condition of the person 
most worthy of it, and whoever you know to be so give it.” (Mishcat 
ul Musabih, Calcutta, 1809, Volume I., page 455). This judgment 
of the Judicial Committee appeared to have gone wrong, because 
it failed to be distinguished between gifts and wakfs. Gifts in 
perpetuity, it said, were forbidden by Mussulman law: this is true; 
but the essence of wakf was its perpetuity. The judgment quoted 
an opinion of Mr. Justice Farran which showed this: That judge had 
described a settlement as “a perpetuity of the worst kind which would 
be invalid on that ground unless it can be supported as an okfnameh." 
The Privy Council judgment was very near arriving at a correct inter- 
pretation and decision when it declared :—Whether it is to be taken that 
the very same dispositions, which are illegal when made by ordinary 
words of gift, become legal if only the settler says that they are made 
as wakf, in the name of God, or for the sake of the poor, To these 
questions no answer was given or attempted, nor can their lordships 
see any." They ought to have seen the answer for the judgment men- 
tioned in the Jaw book “ Hedaya.” This book was translated and pub- 
lished by order of the Bengal Government in 1791, and a new edition 
of it was published in 1870. This authority said (page 234) :—'* An 
appropriation (or wakf) is not complete according to Hanifa, unless 
the appropriation destine its ultimate application to objects not liable 
to become extinct ; as when for instance a man destines its application 
ultimately to the use of the poor (by saying I appropriate this to such 
a person, and after him to the poor), because these never become 
extinct.” So that when the judgment said, “Their lordships agree 
that the poor have been put into this settlement merely to give it a 
colour of piety, and so to legalise arrangements meant to serve for the 
aggrandisement of a family," their lordships appeared to have been 
ignorant of what was laid down in a law book that was one of the best 
known in India, and to have imputed to the settlers as a colourable 
regard for the poor what was in fact a legal technicality. Whatever 
fault might be found with this judgment, the merit of great candour 
must be conceded to it, It stated that this Board in Ahsanulla's case 
adopted the view of Mr. Justice Kemp to the effect that provision for 
the family out of the grantor's property might be consistent with the 
gift of itas wakf, Italso cited the judicial opinion of Mr. Justice 
Ameer Ali in Bikani Meah’s case, a dictunfef Sir Raymond West in 
the Bombay High Court, and a decision of Mr. Justice Farran in the 
same Cour.—all these contrary to this judgment, Mention had often 
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been male of those who were Plus Royalistes que le Rot. In this case 
the India Office appeared to pose as a more strenuous supporter of Mus- 
sulman law than the Indian Mussulmans or the Turks of Constan- 
tinople, by denying the legality of such wakfs. The last time he was 
at Constantinople, which was six or seven years ago, before these cases 
had arisen in India, he had heard of similar wakís, or family appropri- 
ations in Constantinople, and a few days ago he met a Turkish diplo- 
matic agent who had confirmed the existence of many such Wakfs at 
Constantinople, Some writers said that Mussulman law was not suff- 
ciently elastic, and that it was only suited to primitive communities. 
The Indian Administration and the Privy Council Judges were in these 
cases endeavouring to deprive that law of the elasticity it did possess; 
and with regard to the latter accusation, all the practices of the Liver- 
pool Produce Exchange were forbidden in Mishcat ul Musabih. He 
had lately read a French historian's comment on judicial decisions 
during the reigns of the Stuarts, and their base subservience to the 
Government, He thought that a future historian reading the Privy 
Council judgment and the communication he had received from the 
India Office would infer similar pliancy on this occasion, For his own 
part he would be more inclined to impute obstinacy than pliancy to the 
noble lord who had delivered the judgment. But whether the legal or 
executive officials in India were at fault in this matter, it would be easy 
to remedy it, ifthe Secretary of State would order a Declaratory Act to 
be passed in the sense petitioned for in some of the memorials. He 
thought he had shown that the judgment of the Judicial Committee was 
not in accordance with Mussulman law, neither was it in accordance with 
Christian law. When their lordships so lightly dismissed the precepts 
quoted by Mr. Justice Ameer Ali, they might have remembered that 
there was not much difference between them and the eighth verse of 
the fifth chapter of the ist Epistle of Paul to Timothy. ''Butif any 
provide not for his own and especially for those of his own house, he 
hath denied the faith and is worse than an infidel.” Perhaps, as 
St. Paul lived 600 years earlier, the Privy Council judges who thought 
the precepts of the Prophet too old, would think still less of St. Paul's 
‘precept. - A case had, however, been decided this year in one of Her 
Majesty's Law Courts in London, by which a will leaving some thirteen 
thousand pounds to the poor had been upset. It was true that this 
was: due to a technicality, but the satisfaction with the decison had 
been general, because thw testator had left five relations unprovided 
for, oue of whom was in the work-house, and two others ou the verge 
of i. He now came to the last two paragraphs of the Notice— 
questions addressed to the Under Secretary for India, as to what steps 
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the Government of India would take. A. correspondence bêd been. 
going on in the Moslem Chronicle of Calcutta showing the interest ' 
taken in this .question. A pleader, Mahomed Mustafa Khan, had 
written a letter, dated May 11th, from the Vakil’s Library, High Court, 
in the Chronicle of May 23rd last. This letter repudiated the views 
urged in another letter of Mr. Iradut Ullah in the Chronicle of May 
gth. After pointing out that for a Mussulman to propose to repeal 
divine law by human legislation would be apostacy, he ended his letter ` 
in the following words, and he entreated the noble earl to give his 
attention to them: “ The wakf question, however, stands on a different 
footing, and its administration by our Courts has, to a great extent, 
certainly been unsatisfactory. Even here our Courts profess to ex- 
pound the Muhammadan law, but we say ‘ No,’ this is not our law, and 
we.have now appealed to the Government to put our Courts right by 
legislation. But the difference in the two legislations proposed is 
that, while in the wakf question we want an Áct confirming the Muham- 
madan law disturbed by our Courts, Mr. Iradut Ullah wants an Act 
disturbing Muhammadan law heretofore rightly administered." These 
few words summed up the whole question. It would be preposterous 
if the answer were that the India Office could not interfere, after the 
Secretary of State had interfered with the Government of India in an 
unprecedented manner by a Mandate to alter the cotton duties, in 
order to redeem the electioneering pledges which he had incautiously 
given to Lancashire. 

Tur EARL or 0252087 It is the fact that full enjoyment of their 
Jaw and religious usages and institutions has been guaranteed to the Mus- 
sulman population of India by Her Majesty's Proclamation ; but the 
case to which the noble lord has called attention was decided by the 
Privy Council strictly in accordance with the Mussulman law. It was 
a case in which a remainder to the poor was inserted merely for the 
purpose of perpetuating a bequest to the family of a testator, and in 
accordance with the Mussulman law it was held by the Privy Council 
not to be valid. The noble lord asks whether it is not the fact that 
numerous memorials have been presented against this decision. “The 
India office is not aware that any memorials have been presented, and ` 
it is quite certain that they were not numerous. It may be that the 
parties in this case may have presented.a memorial, but no others are 
known of. The Government of India does not purpose to take any 
steps to redress the wrongs which the noble lod imagines to have been 
inflicted by the decision ; and if any representation is made on the sub- 


ject, it should be to the local government, who will be able to introduce 
legislation. 
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The LORD CHANCELLOR : My lords, I cannot allow this occasion 
to pass without entering a protest against the precedent set by the- 
noble lord. Itis quite within his right, if he thinks proper, to ask Her 
Majestys Government whether they mean to alter the law ; but to 
argue a judgment of the Privy Council—a matter over which I may 
point out, your lordships have no jurisdiction at all —and to use such 
language as the noble lord has thought it right to use—namely, that 
the judges have altered the law, and that wrongs have been inflicted 
by their decision—appears to me neither a decorous treatment of the 
highest legal tribunal of the land nor a very desirable precedent to set; 
and, further, it is not calculated, I think, to add to the dignity and im- 
pressions which the Judgments of the Privy Council make in those: 
places where observations such as those of the noble lord are likely to 
do more mischief than good. (Hear, hear) The noble lord must 
assume that this is the law, because when once a decision has been 
given by the highest Court of Appeal it becomes the law of the land. 
Therefore, the noble lord's course should be to alter the law and not 
to make observations on the character of a judgment which may do no 
little harm in the country affected. (Hear, hear.) I want to say this, 
further, that when the noble lord examines the judgment and com- 
ments upon it and reasons with it he is in this difficulty, I am making 
this protest because I was not a party to this judgment. If I had been 
I should have refused to have said a word, and I do not suppose that 
any one of the learned judges sitting in this House who were parties to 
that judgment would condescend to argue with the noble lord whether 
their judgment was right or wrong after ther had once delivered it. 
(Hear, hear.) They would tell the noble lord to look at the judgment 
and read' it and—may I add ! —understand it—(laughter and cheers)— 
before he comments upon it. 

LORD STANLEY OF ALDERLEY said he understood the noble and: 
learned lord to say that the Privy Council made the law. For that rea- 
son it was justifiable to ask that Her Majesty’s Government should alter 
it. 
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No. 11.—Appendix IIIto the Memorial; being views of Lord 
Stanley of Alderley on the Wakf question, as.shewn in an 
article to be found at page 1 of the January number, . of 
the year 1897, of “ The Imperial and Asiatic Quarterly Re- 
view and Oriental and Colonial Record.” 


The Privy Council as Judges of Hiindoo and Mussulman Law. 


. Although Hindus and Mussulmans should be the best judges 
of their own laws and of the advantages which those laws secure 
to them, yet strictures on the judgments of the Judicial Committee 
taken from the Indian Press carry less conviction to the minds. of 
English readers than what ‘is written by. Englishmen in this country * 

The October number of the “ Asiatic Quarterly Review " contains 
several passages by different writers which ought to * * throw light 
upon what is thought in India the action of the Judicial Committee 
of the Privy Council in respect of Hindu and Mussulman Law. * * 

Page z.—A Commentary on the Hindu Law has been recently 
published by Mr. Jogendranath Bhattacharyya, M.A.. D.L., of some 
460 pages, which appears to be very complete, * * * * 

I notice one omission in this book ; neither the Preface of the 
first, nor that of the present second edition mentions whether any 
copies of it have been subscribed for by the Indian Government for 
the use of its Courts or public libraries. This omission contrasts 
badly with the practice of the Government of. the East: India 
Company, which encouraged and assisted the publications of the 
Hedáya, the Mishkát-ul-Musábih, and other similar text-books. This 
omission seems to corroborate the statement of the Reviewer quoted 
above of the little care now entertained for Sanskrit or Hindu Law by 
the Courts or the Privy Council. * # * y * * 

Page 3.—In dealing with the failures of the Judicial Committee 
to interpret rightly Hindu law, I propose to confine myself:to Hindu 
Wills and succession, and to what is called the Tagore case, because 
this subject-matter is similar to that of family Wakfs, with respect to 
which the Judicial Committee, in the opinion of many, misinterpreted 
Mussulman law. Both Hindu and Mussulman law in this respect tend 
to the maintenance and perpetuation of families, Heads of families 
or notables are necessary for the progress and government of a 
country, and in his recent speech at Oxford, Lord George Hamilton 
quoted Sir George Clark, who told him that wien he went to India as 


Referred to in paragraph 5, page 3, of the Memorial. 
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a young man the only way to govern the country was by making 
friends with the notables and governing through their opinions. If 
anyone should contradict this he would be challenged by the question 
whether he believed that the Indian Government or any Government 
in its senses expected to govern by the Tarquinian method of striking 
down the highest poppies. It is related in the “ Gulistan " that 
Alexander the Great was asked how he succeeded in retaining 0 
many countries that he had conquered: and that he replied: “ By 
respecting their great men." 

The difficulty of administering Hindu Law without the assistance 
of a competent Pundit consists in the fact that Hindu Law is divided 
into six schools, which are divided into 30 sub-divisions. * * + 

Page 9.—With regard to the interpretation of Mussulman law by 
the Judicial Committee in the matter of family Wakfs, I need not 
repeat what I said in the House of Lords on that subject, but I will 
give in disproof of the assertions of the Secretary and Under-Secretary 
of State for India, that the judgment of the Judicial Committee on 
that subject was in accordance with Mussulman law, a Resolution 
which has been sent to me by a Mussulman Association in Bengal : 


“ Kesolution,— That the heartfelt thanks of this Association be conveyed to the 
Rt. Hon, Lord Stanley of Alderley. for having in the House of Lords given expres- 
sion to the views and feelings of the Mussulman Community in India with regard to 
the recent decision of the Privy Council on the question of Wakf which the Mussul- 
mans consider as inconsistent with the provisions of their Law and Religion and as 
tending to disturb many of their long-cherished social charitable and religious 
institutions, and to render insecure the existing titles to large properties throughout 


India," 

1 received also a Resolution of thanks from another Association, 
but I do not quote it as it is not so argumentative as the preceding 
one. 

Family Wak/s are usual in all Mussulman ‘countries; but it is to 
be expected that they should be more common amongst the Indian 
Mussulmans than in other countries, because such family arrange- 
menjs are in harmony with the Hindu system of joint ownership and 
ancestral property. It would be a great mistake to suppose that the 
antagonism between the Mussulman and Hindu Religions prevents 
territorial ideas and customs permeating the mass of the inhabitants, 
and being common to the followers of both religions, 

In the judgment of phe Judicial Committee against family Wak/s, 
there were two noticeable points—one was disregard of the way 
in which Mussulman law is interpreted and carried out in other Mussul- 
man countries, such as Constantinople where such Wak/s are common. 


ù 
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The other point is contained in the following words of the judgment: 
* Whether it is to be taken that the very same dispositions which are 
illegal when made by ordinary words of gift, become legal if only the 
settler says that they are made as wakfs, in the name of God; or for 
‘the sake of the poor. To these ques lone no answer was given or 
attempted, nor can their Lordships see any." | 

These words seem to me to.express in judicial language much 
the same as what was said to me by an Agnostic that Mussulman Law 
made the Almighty a Trustee. But why not? ‘God is the best of 
Protectors," is an invocation very commonly inscribed over Mussul- 
man houses. It was so under the Mosaic Law, which, like the Hindu 
Shasters, did not allow of the alienation of ancestral property. The 
Jews were not allowed to buy or sell the fee simple of property; they 
could only give a lease to the next Jubilee year, which could not be 
more than a 49-years' lease of it* For the Lord, speaking to Moses 
from Mount Sinai ( Leviticus xxv. i.) said, v. 23—“ The land shall not 
be sold for ever; forthe land is mine; for ye are strangers and 
sojournerst with me." After this it may be said, reverently, that the 
Lord was Trustee for the children of Israel. 

The Government (Imperial or Indian) cannot say that it has not 
been duly warned that the study of Mussulman Law has been neglected, 
‘and that in consequence that Law has been misinterpreted; for in 
a Preface to ‘Personal Law of the Mahommedans” dated Reform 
Club, December 20, 1880, published by W. H. Allen & Co., Syed 
Ameer Ali wrote ; — 

“ In India even among educated Moslems, a knowledge of the Mussulman Law, 
if not actually obsolete, has become extremely rare, Few cultivate it as a science 
or study it analytically as a branch of comparative law: Those who apply them- 
selves to its study are satisfied with a barren and unprofitable acquaintance with the 
simple rules of inheritance. This is the consequence of the policy inaugurated by 
Lord William Bentinck: Prior to his time, the Mussalmans occupied the foremost 
position among the people of India. The cultivation of their law and their litera- 
ture was encouraged by successive British governors; their traditions were respected, 
and they themselves were treated with a certain amount of consideition due to the 
former rulers of the:land, All this changed under Lord William Bentinck’s ad- 
ministration, and the Indian Mahommedans weie relegated into the cold shade -of 
neglect, Their institutions gradually died out, and the old race of Mowulvys and 
AMuftys, who had shed a lustre bn the reigns of the Marquis of Wellesley and the’ 
Marquis of Hastings became extinct. Whilst the French in Algeria were éndeavour. 
ing to give a new impetus to the cultivation of Moslem law and literature by subven- 
tions and Government assistance, and whilst they mu utilising the indigenous 





z * P, Phelipe Scio, afterwards Bishop of Segovia; Note to Lev xxv, v. 3. 
t P. Phelipe Scio, for * sojourners ’ has ‘colonos, tenants or husbandmen.’ 
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the door at the same time to inconvenlences of a different de- 
scription, and which the policy of the law thought fit to regulate 'by the 
rule (called the Rule of Perpetuities) against the creation of too re- 
mote limitations; and this rule we shall now proceed to explain. 
We have already bad occasion to refer to the doctrine established by 
Tultarum's case, in the relgn of Edward the Fourth, by which (and in 
order to aid the free alienation of estates and to keep them in the 
market) a common recovery was allowed to have the effect of un- 
fettering an estate tail; and it was doubtless in the same spirit when 
limitations by way of springing and shifting uses, and under powers 
of revocation and of new appointment, came into practice, that the 
Courts contemplating with alarm the tendency of these devises to a 
perpetuity thought it necessary to fix some period as the latest at 
which an estate limited by way of executory use should be allowed 
to vest; and such a period was accordingly established by a series of 
judicial decisions, and upon the analogy of the estate tail. We have 
seen that even under a strict settlement, an estate tail could not, after 
the doctrine established by T'ultarum's case, be preserved from aliena- 
tion longer than duriug the life of the taker of the first estate of free- 
hold, and the nonage of the tenant in tail next in remainder : for on 
attaining the age of twenty-one, the latter was competent with the 
concurrence of the former to suffer a recovery ; and accordingly and by 
analogy to this, it became the rule that the latest period at which an 
estate limited by way of executory use could be allowed to vest was ( with 
one particular exception) the exception of some life or lives in being, 
and twenty-one years afterwards, and that is now the limit of time 
applicable in such cases. "Therefore if a man be seized in fee of lands, 
and gives them to the first son of J. S. that shall attain the age of 
twenty-one, and his heirs, here the estate vests, at the latest, on the 
expiration J. S/s life and the infancy of such son; and this infancy, 
generally speaking, cannot expire later than twenty-one years after 
J. 5.5 death ; but if the son is born posthumously (which brings the case 
within the exception above alluded to), it will expire later by the addition 
of the time of gestation in utero, which follows upon such death, Also 
when the period at which the estate is limited to vest comprises ho 
life or lives in being, it is not allowed to exceed twenty-one years from 
the time when the limitation is created. And the law (it is said) so 

much abhors a perpetuity that any limitation either for a legal or for | 
an equitable interest by way of executory use, or otherwise, of such a 
nature as to lead to the possibility, if it were gllowed, of exceeding 
the limit of time prescribed by the Rule of Perpetuities for the vesting 
of estates in lands is absolutely void, and the rule applies also to terms 


+ 


Vor. II] APPENDIX IV TO THE MEMORIAL, 200n 


of years and to personal property. And in furtherance of the rule, it 
has been enacted by the Conveyancing Act 1882 (45 and 46 Vict., C. 
39) Sec. 10 with regard to instruments coming into operation on and 
after the 1st January, 1883, that an executory interest in /ands to take 
effect in default of issue or on failure of the issue of the tenant of the 
executed estate, shall become void as soon as any of such issue attains 
the age of twenty-one years. See Stephens’ Commentaries on the Laws 
of England, 12ih Ed., Vol. T, page 514, published in 1895. 


PERPETUITY.—Another restriction imposed by law on the aliena- 
tion of property is that the disposition shall not be continued to what 
is called the rule against perpetuities which prescribes certain limit of 
time beyond which the acquisition or vesting of the absolute interest 
in or dominion over the property may not be postponed. The object 
of the rale is in part the same as that of the prohibition of alienation 
in Mortmain; namely, to prevent the tying up of property in 
such a way as to withdraw it from ordinary transferability. If there 
were no rule against perpetuities ‘‘that free and active circulation of 
property, which is one of the springs as well as the consequences of 
commerce, would be obstructed ; the improvement of land checked; 
its acquisition rendered difficult; the capital of the country gradually 
withdrawn from trade; and the incentives to exertion in every branch of 
industry diminished. " Another reason of it is the possible embarrass- 
ment to the State which might result from toleration of the excessive 
aggrandizment of some one single person or family. Were property 
allowed to be tied up and wealth to accumulate in any one line, or in 
any one possessor, the personal influence and power it would attract to 
itself might have a tendency to disturb, if not altogether to derange, 
the State itself; for, however, desirable it is to encourage the general 
growth of wealth in a community, it might, under some circumstances, 
prove dangerous to allow any particular citizen to be put in that 
position of elevation above all others which might be the result of an 
unrestricted accumulation. See Goodeve's Modern Law of Real Pro- 
erty, 3rd Ed., page 97, published in 1891. 
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No. 13.—Appendix V to the Memorial; being extracts from a 
paper contributed by Sir W, Comer Petheram to the ' Law 
Quarterly Review” for April, 1899, page 173, Volume XV, 
No. 58, entitled “English Judges and Hindoo Law,” 


In the year 1781, the right of the Hindoo and Mahomedan inha- 
bitants of British India to regulate their lives and properties by their 
own law was recognised by an Act of the Imperial Parliament, and that 
right has since been repeatedly affirmed and re-affirmed by Acts of Par- 
liament, Acts of the Indian Legislatures, and the Charters of the High 
Courts. The Queen’s Courts in India and the Judicial Committee of 
the Privy Council are therefore under the obligation to administer Hin- 
doo Law to Hindoos and Mahomedan Law to Mahomedans, and have 
done so successfully where they have been able to ascertain what the 
Hindoo or Mahomedan Law on the subject in question really was. 
But the difficulty for an English Judge, who knows nothing of Sanskrit, 
and has had no experience of India, to ascertain what the Hindoo or 
Mahomedan Law is, must always be very great; and though the works 
of Hindoo and Mahomedan writers and the industry of Sanskrit and 
Arabic Scholars, both European and Indian, have in recent years, .--~ 
placed a large amount of information within the reach of students 
of Eastern Law and Custom, which was not before accessible 
to them, there is reason to fear that some of the decisions of the 
Judicial Committee, which are binding on all the Courts in India, are 
not in accordance with the law by which Hindoos and Mahomedans 
regulate their lives, 


* * * * il * 


Page 174.—As has been said before, the joint family is the cher- 
ished institution of the Hindoos. It is the institution which has enabled 
them to exist for ages without either a poorlaw or public hospitals or 
charitable institutions ; and one of the most curious things in the his- 
. tory of the administration of Eastern Law by European Judges has 
been the persistent way in which they have attacked this particular 
institution, in the interest of the money-lenders, 1 precisely the 
same way that they have attacked the Mahomedan families tn Indra, in 
the interest of the same money-lenders, by refusing to recognise the Mahom- 
edan family setilements, which are known as Wakfs, and by means of which 
Mahomedans in all countries are accustomed io protect their properties. 


x * * x "on * 





Referred to in paragraph 14, page 8, paragraph 3o (xx), page 17 ofthe 
Memorial. 
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Page 175.—1t may not be quite accurate to say that the Indian 
Legislature is passing enactment after enactment for the purpose, 
but it is undoubtedly true that for years the Indian Legislatures and 
the Judges of the High Courts have been in vain trying to invent some 
scheme which would give back to the landowners some portion of the 
protection of which the Judicial Committee has deprived them. 


* = * * # * 


Page 164.—The outcome of all this is that as far as the Courts of 
law are concerned, the special distinguishing features of the Mitakshara 
joint-family system are abolished, and as far as the Courts could destroy 
it, the system has ceased to exist. 715, as must always be the case 
when the law of the Courts differs from the law of the people, has caused 
much misery and ruin, and has also in tls own way tended to foster a feeling 
of distrust and discontent among certain classes. But this is all that it 
has been able to do. Notwithstanding the decisions of the Courts, the 
Mitakshara joint undivided family with all its immemorial usages, cus- 
toms and laws, continues, and will continue to be the system under 
which Hindoos, over by far the larger part of India, regulate and will 
continue to regulate their lives and fortunes, The cause which appears 
‘to have been most active in maintaining the differences which exist 
between the law of the Courts and the laws of the people of India, is 
the doctrine held by the Judicial Committee that as they are the 
Final Court of Appeal, they are unable to reconsider their own deci- 
sions, but, that whatever may have been the law on any subject, before 
a decision of theirs was pronounced, after their pronouncement the law 
is as they have declared it and can only be changed by legislation. 
This doctrine is no doubt beneficial as regards the House of Lords, 
as the Law Lords are in touch with the people affected by their 
decisions; and if they do not commend themselves to the desires 
of the community affected by them, the law can be changed by Parlia- 
ment. But the case of the Privy Council in its relation to India is 
yery different. Very few of its members have much knowledge of 
Ipdia and fewer still have ever been much in touch with the Indian 
peoples, and it would be very difficult to change either the Hindoo or 
Mahomedan Law as declared by the Privy Council by legislation. 
The Queen's Courts are under the obligation to administer Hindoo 
Law to Hindoos and Mahomedan Law to Mahomedans, and any 
attempt by the legislature to change, what had been declared by the 
highest tribunal to *be Hindoo or Mahomedan Law, unless it were to. 
premise, that the highest tribunal had been misled in some of its 
declarations as to such law, would look very like an infringement of 
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the rights of the Indian peoples, which were created by Statute in, 1781, 
and have since been over and over again recognised and confirmed 
by Acts of Parliament, Acts of the Indian Legislatures, and the Char- 


ters of the Courts. 
W. C. PETHERAM. 


No, 14.—Appendix VI to the the Memorial; being extracts 
from Sell’s “Faith of Islam” on Zakat and Ijtihád. 


NOTE TO CHAPTER L 
IjTIHAD, page 32. 


QUESTIONS connected with Ijtihád are so important in Islám, that 
I think it well to give in the form of a note a fuller and more techni- 
cal account of it than I could do in the Chapter just concluded. 
This account which I shall now give is that of a learned Musalmán, 
and is, therefore, of the highest value. It consists of extracts from an 
article in the Journal Asiatique, Quatriéme Série, tome, 15, on “Le 
Marche etles Progres de La Jurisprudence parmi les Sectes ortho- 
doxes Musalmanes,”’ by Mirza Kázim Beg, Professor in the University 
of St. Petersburg. 


* * * * * * 


"Orthodox Musalmáns admit the following propositions as 
axioms :— 

i, God the only legislator has shown the way of felicity to the 
people whom He has chosen, and in order to enable them to walk in 
that way He has shown to them the precepts which are found, partly 
in the eternal Qurán, and partly in the sayings of the Prophet trans- 
mitted to posterity by the companions and preserved in the Sunnat. 
That way is called the “Sharfat.” The rules thereof are called 
Ahkám. 

2. The Qurán and the Sunnat, which since their manifestation 
are the primitive sources of the orders of the Law, form two branches 
of study, viz,, Ilm-i- Tafsir, or the interpretation of the Qurán and lim- 
i-Hadís, or the study of Tradition. 

3. Allthe orders of the Law have regard either to the actions 
(Din), or to the belief (Imán), of the Mukallifs.* 

4. As the Qurán and the Sunnat are the principal sources from 
whence the precepts of the Sharf'at have been "drawn, so the rules 





* A Mukullif is one who is subject to the Law. 
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recognised as the principal elements of actual jurisprudence are the 
subject of Ilm-í-Fiqh, or the science of Law. 

Fiqh in its root signifies conception, comprehension. Thus 
Muhammad prayed for Ibn Mas'üd: “ May God make him compre- 
hend (Faqgihahu), and make him know the interpretation of the 
Qurán. Muhammad in his quality of Judge and chief of the Be- 
lievers decided, without appeal or contradiction, all the affairs of the 
people. His sayings served as a guide to the Companions. After 
the death of the Prophet the first Khalffs acted on the authority of 
the Traditions; Meanwhile the Qurán and the Sunnat, the principal 
elements of religion and legislation, became little by little the subject 
of controversy. It was then that men applied themselves vigorously 
to the task of learning by heart the Qurán and the Traditions, and then 
that Jurisprudence became a separate science. No science had yet 
been systematically taught, and the early Musalmáns did not possess 
books which would serve for such teaching. A change soon, how- 
ever, took place. In the year in which the great juris-consult of 
. Syria died (4.8. 80) N'imán bin Sabit, surnamed Abu Hanifa, was 
born. He is the most celebrated of the founders of the schools 
of Jurisprudence, a science which ranks first in all Muslim seats of 
learning. Until that time and for thirty years later the Mufassirs,* the 
Muhaddis,] and the Fuqihd,t had all their knowledge by heart, and 
those who possessed good memories were highly esteemed. Many of 
them knew by heart the whole Qurán with the comments made on 
it by the Prophet and by the Companions ; they also knew the Tradi- 
tions and their explanations, and all the commands (AA&ám) which 
proceed from the Qurán, and the Sunnat. Such men enjoyed the 
right of Mujtahidin. They transmitted their knowledge to their 
scholars orally. It was not till towards the middle of the second 
century A.H. that treatises on the different branches of the Law were 
written, after which six schools (Mazhabs) of Jurisprudence were formed. 
The founders, all Imáms of the first class, were Abu Hanffa, the 
Imám-i-'Azam or great Imám (a.m. 150), Safian As-Sáurl (A.H. 161), 
Malik (a.m. 179), As-Shálaí (A.H. 204), Hanbal (Aa. 241) and 
Imám Dáífád-az-Zahar (4.H. 270). The two sects founded by Sáurl 
and Zaharl became extinct inthe eighth century of the Hijra. The 
other four still remain, These men venerated one another. The 
younger ones speak with great respect of the elder. Thus Shéfa’l 


¥ 
* Commentators on the Koran, 


T The Traditionists, 
i Plural of Faqih a Theologian. 
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said :—' No one in the world was so well versed in Jurisprudence 
as Abu Hanifa was, and he who has read neither his works, nor those 
of his disciples, knows nothing of Jurisprudence." Hanbal when sick 
wore a shirt which had belonged to Sháfa'f, in order that he might 
be cured of his malady. There are three degrees of Ijtfhdd. — * 

1, Al-Iitihád fil Shari’: absolute independence in legislation. 

2. Al-Ijihád f'l Mazhab: authority in the judicial systems. 
founded by the Mujtahidín of the first class. 

3. Al-Ijtihdd fl Masáil: authority in cases which have not been 
decided by the authors of the four systems of Jurisprudence. 

The first is called a complete and absolute authority, the second 
relative, the third special. 


SHE FIRST DEGREE OF IJTIHAD. 


Absolute independence in legislation is the gift of God. He 
to whom it is given when seeking to, discover the meaning of the 
Divine Law is not bound to follow any other teacher. He can use 
his own judgment. This gift was bestowed on the juris-consults 
of the first, and to some in the second and third centuries. The 
Companions, however, who were closely connected with the Prophet, 
having transmitted immediately to their posterity the treasures of 
legislation, are looked upon as Mujtahidín of much higher authority 
than those of the second and third centuries. Thus Abu Hanffa 
says :—'' That which comes to us from the Companions is on our head 
and eyes (ie, to be received with respect): as to that which comes. 
from the Tábi'fn, they are men and we are men." * 

Since the time of the Tábi'ín this degree of Ijtibád has only been 
conferred on the six great Imáms.  Theoretically any Muslim can 
attain to this degree, butit is one of the principles of Jurisprudence 
that the confirmation of this rank is dependent on many conditions, 
and so no one now gains the honour. "These conditions are :— 

I. The knowledge of the Qurán and all that is related to it; that 
is to say, a complete knowledge of Arabic literature, a profound 
acquaintance with the orders of the Qurán and all their sub- divisions, 
their relationship to each other and their connection with the orders of 
the Sunnat. ‘The candidate should know when and why each verse of 
the Quráu was writteu, he should have a perfect aquaintance with 
the literal meaning of the words, the speciality or generality of each. 





* Referred to in paragraph 17, page 10, and paragraph 29, page 14 of the | 
Memorial; also referred to in paragraph 10, page 46 of لوقه‎ VIII, and para- 


graph 35, page 52 of the said Appendix. 
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clause, {he abrogating and abrogated sentences. He should be able to 
make clear the meaning of the ‘obscure’ passages (Mutashddth), 
to discriminate between the literal and the allegorical, the universal 
and the particular. 

2. He must know the Quran by heart with all the Traditions and 
explanations. 

3. He must have a perfect knowledge of the Traditions, or at 
least of three thousand of them. 

He must know their source, history, object and their connection 
with the laws of the Qurán. He should know by heart the most 
important Traditions. | 

4. A pious and austere life. 

5. A profound knowledge of all the sciences of the Law. 


Should anyone sow aspire to such a degree another condition 
would be added, vig :— 


6. A complete knowledge of the four schools of Jurisprudence. 


The obstacles, then, are almost insurmountable. On the one 
hand, there is the severity of the * Ulamá, which requires from the 
candidates things almost impossible; on the other, there is the attach- 
ment of the ' Ulamá to their own Imáms, for should such a man arise 
no one is bound now to listen to him. Imam Hanbal said :—“ Draw 
your knowledge from whence the Imáms drew theirs, and do not content 
yourself with following others for that is certainly blindness of sight.” 
Thus the schools of the four Imáms remain intact after a thousand 
years have passed, and so the 'Ulamá recognise since the time of these 
Imáms no Mujtahid of the first degree. Ibn Hanbal was the last. 


The rights of the man who attained to this degree were very 
important. He was not bound to be a disciple of another: he was 
a mediator between the Law and his followers, for whom he established 
a system of legislation, without anyone having the right to make any 
objection. He had the right to explain the Quran, the Sunnat and the 
Ijmé’ according as he understood them. He used the Prophets 
worjls, whilst his disciples only used his. Should a disciple find some 
discrepancy between a decision of his own Imám and the Qurán or 
Traditions, he must abide by the decision of the Imám. The Law 
does not permit him to interpret after his own fashion. When once 
the disciple has entered the sect of one Imám he cannot leave it and 
join another. He loses the right of private judgment, for only a 
Mujtahid of the first clss can dispute the decision of one of the Imáms. 
Theoretically such Mujtahidín may stillarise ; but, as we have already 
shown, practically they do not. 


* 
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LA 
THE SECOND DEGREE OF IJTIHÁD. 


This degree has been granted to the immediate disciples of 
ihe great Imáms who have elaborated the systems of their masters. 
They enjoyed the special consideration of the contemporary 'Ulamá, 
and of their respective Imáms who in some cases have allowed them to 
retain their own opinion. The most famous of these men are the two 
disciples of Abu Hanffa, Abu Yüsuf and Muhammad bin al Hasan. 
In a secondary matter their opinion carries great weight. It is laid 
down as a rule that a Muft{ may follow the unanimous opinion of these 
two even when it goes against that of Abu Hanifa. 


THE THIRD DEGREE OF IJTIHÁD. 


This is the degree of special independence. The candidates for 
it should have a perfect knowledge of all the branches of Jurisprudence 
according to the four schools of the Arabic language and literature. 
They can solve cases which come before them, giving reasons for their 
judgment, or decide on cases which has not been settled by previous 
Mujtahidín; but in either case their decisions must always be in 
absolute accordance with the opinions of the Mujtahidín of the first 
and second classes, and with the principles which guided them. Many 
of these men attained great celebrity during their lifetime, but to most 
of them this rank is not accorded till after their death. Since Imám 
Qází Khán died (A.H. 592), no one has been recognised by the 
Sunnís as a Mujtahid even of the third class. 

There are three other inferior classes of jurists, called Mugqallidín 
or followers of the Mujtahidín; but all that the highest in rank 
amongst them can do is to explain obscure passages in the writings of 
the older juris-consults. By some of the 'Ulamá they are considered 
to be equal to the Mujtahidín of the third class. If there are several 
conflicting legal opinions on any point, they cau select one opinion on 
which to base their decision. This a mere Qázi cannot do. In such | 
a case he would have to refer to these men, or to their writings for 
guidance. They seem to have written commentaries on the legal 
systems without originating anything new. The author of the 
Hidáyah, who lived at the end of the sixth century, was a Mugalid. 

Such is Mirza Kázim Beg's account. The whole article, of which 
I have only given the main points, is worthy of the closest study.* 


* 
* * * * + * 


* Osborn's “ Islam under the Khalifs,” p. 72. 
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° CHAPTER. II. 
Page 37,—EXEGESIS OF THE QURAN AND THE TRADITIONS. 


THE following account of this branch of Muslim theology, 
technically called 'Ilm-I-Usül, may be introduced by a few remarks 
on the nature of inspiration according to Islím, though that is not 
strictly speaking a portion of this study. 

There are two terms used to express different degrees of inspira- 
tion, Wahi and Ilhám. Wahf is the term applied to the inspiration 
of the Qurán, and implies that the very words are the words of God. 


it * » * » 3» 


* * » * * * 


Illhám means the inspiration given to a saint or to a prophet 
when he, though rightly guided, delivers the subject-matter out of 


his own mind. * 5 5 5 * 
2 ¥ * * * # 
# 0 * * # E 
* * * * * ^ 
* ^ S ^ * # 


Page 45. The question of the interpretation of the text speedily 


became a very important branch of the “ ’I]m-i-usél.” * 
# ^ # * * r 
* * + ¥ ? * 


To the Prophet alone was the solution known. The knowledge he 
communicated to his immediate followers, the Companions, as they 
are called, thus: “ To thee have we sent down this book of monitions, 
that ‘hou mayest make clear fo men what hath been sent down to them.” 
(Süra xvi, 46). 

Ibn Khaldoun says: “The Prophet unfolded the meaning dis- 
tinguished between abrogated and abrogating verses, and communi- 
cated this knowledge to his Companions. It was from his mouth 
that they knew the meaning of the verses and the circumstances which 
led to each distinct revelation being made.” The Companions thus 
instructed became perfeetly familiar with the whole revelation. This 
knowledge they handed down by word of mouth to their followers, 
the Tába'in, who in their turn passed it on to their followers the 
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Taba-i-Tába'fn. The art of writing then became common, and the 
business of the commentator henceforth was to collect together the 
sayings of the Companions thus handed down. ‘Criticism of a passage 
in the Quráu was nof his duty, criticism of a comment made on it by 
a Companion was beyond his province: the first was too sacred to be 
touched, the second must be accepted if only the chain of narrators 
of the statement were perfect, Thus early in the history of Islím 
were the principles of exegesis fixed and settled. Every word, every 
sentence, has now its place and class. The commentator has now 
only to reproduce what was written before, though he may iu elucida. 
tion of the point, bring forth some Tradition hitherto unnoticed 
which would, however, be a difficult thing to do. 


* Hk * ف‎ * * 


* * * * * * 


The technical terms which the student must know, and the 
definitions of which he must understand, are those which relate to 
the nature of the words, the sentences, the use of the words of the 
Qurán, and the deduction of arguments from passages in the book. 

L The words of the Qurán, are divided into four classes :— 

1. XKhass, or special words. These are sub-divided into three 
classes. First, words which relate to genus, e.g., mankind. Secondly, 
words which relate to species, 4g., a man, which refers to men as 
distinguished from women. Thirdly, words which relate to special 
individuality, e.g., Zeid, which is the name of a special individual. 

2. 'Ámm, or common or collective names, such as ‘‘ people." 

3. Mushlarik, ot words which have several significations, as the 
Arabic word “’ain,” which may mean an eye, a fountain, or the sun. 
Again, the word "Sulát," if connected with God, may mean mercy, 
as “ Sulát Ulláh," the mercy of God; if with man, it may mean either 
* namáz," a stated liturgical service, or “du'a,” prayer in its ordinary 
sense, e.g., Sulát-ul-Istisqá (prayer in time of drought) is dwa, not 
namáz. "EL 

4. Muawwal, words which have several significations all of 
which are possible, and so a special explanation is required. ° For 
example, Sûra cviii 2 reads thus in Sale's translation: “ Wherefore 
pray unto the Lord and slay (the victims)" The word translated 
“slay” is in Arabic “nahr,” which has many meanings. The fol- 
lowers of the great Legist Abu Hanffa render*it “ sacrifice," and add 
the words (the " victims"). The followers of [bn Sháfa'f say it 
means “ placing the hands on the breast in prayer." 
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. This illustrates the difference between Mushtarik and Muawwal, 
In the former, only one meaning is allowable, and that meaning the 
context.settles; in the latter both meanings are allowable and both 

` right. 

These divisions -of words having been well mastered and the 
power of defining any word in the Qurán gained, the student passes 
on to consider the nature of the sentences. These are divided into 
two great classes, —the '* Obvious,’ and the “ Hidden.” 

This division is referred to in the following passage of the Qurán. 
* He itis who hath sent down to thee the book. Some of its signs 
are of themselves perspicuous; these are the basis (literally “ mother ") 
of the book,.and others are figurative. But they whose hearts are 
given to err follow its figures, craving discord, craving an interpreta- 
tion; yet none know its interpretation, but God. And the stable in 
knowledge say: ‘ We believe in it, it is all from God.'"  (Sára iii. 3). 

This has given rise to the division of the whole book into literal 
and allegorical statements. In order to explain these correctly the 
commentator. must know (1) the reason why, (2) the place where, 
(3) the time when the particular passage he is expounding was 
revealed ; he must know whether it abrogates or is abrogated, whether . 
it 15 in its proper order and place or not; whether it contains, its 
meaning within itself or needs the light which the context throws 
upon it; he must know all the Traditions which bear upon it, and the 
authority for each such Tradition. This effectually confines the 
order of commentators in the strict sense of the word to the Com- 
panions, and supplies the reason why commentators since then simply 
reproduce their opinions. But to return from this digression, 
Sentences are Záhir—"'Obvious," or Khafi— Hidden." Obvious 
sentences are divided into four classes. 

L (1) Zdhi, or obvious, the meaning of which is so clear 
that he who hears it at once understands its meaning without seeking 
for any explanation. This kind of sentence may be abrogated. Un- 
less abrogated, action in accordance with it is to be considered as the 
express command of God, All penal laws and the rules regulating 
the substitution of one religious act for another, e.g., almsgiving 
instead of fasting, must be based on this, the clearest of the obvious 
sentences. 

(2) Nass, a word commonly used for a text of the Qurán, but 
in its technical meaning here expressing what is meant by a sentence, 
the meaning of which is made clear by some word which occurs in 
it. The following sentence illustrates both Zahir and Nass: “ Take 


in marriage of such other women as please you, two, three, four," 
٠ 


1 
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This sentence is Záhir, because marriage is here declared lawful; it 
is Nass, because the words “one, two, three, four," which occur in 
the sentence, show the unlawfulness of having more than four wives. 

(3) Mufassir, or explained. This is a sentence which needs 
some word in it to explain it and make it clear. Thus: “And the 
angels prostrated themselves, all of them with one accord, save Iblis 
(Satan) Here the words “save Iblis,’ show that he did not 
prostrate himself. This kind of sentence may be abrogated. 

(4) AMukham, or perspicuous. This is a sentence as to the 
meaning of which there can be no doubt, and which cannot be con- 
troverted, thus: “ God knoweth all things," This kind of sentence 
cannot be abrogated. To act on such sentences without departing 
from the literal sense is the highest degree of obedience to 
God's command. 

The difference between these sentences is seen when there is a 
real or apparent contradiction between them. : If such should occur, 
the first must give place to the second, and so on. Thus Mukham 
cannot be abrogated or changed by any of the preceding, or Mufassir. 
by Nass, &c. 

The other great division of sentences is that of 

Il. (1) KAafí, or hidden. Such are those sentences in which 
other persons or things are hidden beneath the plain meaning of a 
word or expression contained therein, as: “as fora thief, whether 
male or female, cut ye off their hands in recompense for their doings.” 
(Sara v. 42). The word for thief is ‘' Sds27,’’ and in this passage it is 
understood to include highwaymen, pickpockets, plunderers of the 
dead, &c. These meanings are Khaff or hidden under it. 

(2) Muskhil or ambiguous. The following is given as an 
illustration: “And (their attendants) shall go round about them with 
vessels of silver and goblets. The bottles shall be bottles of silver." 
The difficulty here is that bottles are not made of silver, but of glass. 
The commentators say, however, that glass is dull in colour, though 
it has some lustre, whilst silver is white, and not so bright as glass. 
Now it may be, that the bottles of Paradise will be like glass bottles 
as.regards their lustre, and like silver as regards their colour. But 


anyhow, it is very difficult to ascertain the meaning. 


(3) Mujmai. These are, first, sentences whichmay have a 
variety of interpretations, owing to the words in them being capable 
of several meanings; in that case the meaning which is given to 
the sentence in the Traditions relating to it Should be acted on 
and accepted, Secondly, the sentence may contain some very 


rare word, and thus its meaning may be doubtful, as: “Man 
d 
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truly is by creation hasty’ (Sûra lxx. 19) In this verse the 
word *'halá'"—hasty—occurs. It is very rarely used, and had 
it not been for the following words, “ when evil toucheth him, 
he is full of complaint; but when good befalleth him, he be. 
cometh niggardly," its meaning would not have been at all easy to 
understand. 

, The following is an illustration of the first kind of Afujmal sen- 
tences: “Stand for prayer(saidé) and give alms ” (sakd#). Both saldi 
and zakd/ are ‘Mushtarik’ words. The people, therefore, did not 
understand this verse, so they applied to Muhammad for an explanation. 
He explained to them that “salát” might mean the ritual of public 
prayer, standing to say the words “God is great," or standing to re- 
peata few verses of the Qurán; or it might mean private prayer. 
The primitive meaning of *zakát" is growing. The Prophet, how- 
ever, fixed the meaning here to that of * almsgiving," and said, '' Give 
of your substance one-fortieth part." 

(4) Muwutashdbih.—These are sentences so difficult that men can- 
not understand them, a fact referred to in Sûra iii. 3, nor will they do 
so until the day of resurrection. The Prophet, however, knew their 
meaning. Such portions are the letters A, L, M; A, L, R; Y, A at 
the commencement of some of the Sáras. Such expressions also as 
“ (xod's hand,” “The face of God," “God sitteth," &c., come under 
this category. 

The next point to be considered is the use of words in the Quran, 
and here again the same symmetrical division into four classes is 
found, vs :— 

(1) Hagtgat, that is, words which are used in their literal mean- 
ing as ‘‘rukd,”’ a prostration, and “ salát " in the sense of prayer. 

(2) Majás, or words which are used in a figurative sense, as 
“salát” in the sense of “ námáz ” a liturgical service. 

(3) Sarih, or words the meaning of which is quite evident, as 
“ Thou art divorced,” “ Thou art free." 

(4) Kinaydh, or words which, being used in a metaphorical 
sense, require the aid of the context to make their meaning clear, as: 
“ Thou art separated,” which may, as it stands alone, mean “Thou art 
divorced." This class also includes all pronouns the meaning of which 
is only to be known from the context, e.g., one day the Prophet not 
knowing who knocked at his door said, '* Who art thou ?" The man 
replied, “It is I.” Muhammad answered, “ Why dost thou say I, I? 
Say thy name that I may know who thouart." The pronoun "I" is 
here ‘ kinayáh.' 

The most important and most difficult branch of exegesis is 


* 
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"jsitdlál, or the science of deducing arguments from the Qurán. 
This too is divided into four sections, as follows :— | : 

(1) Jbdrat, or. the plain sentence. ‘Mothers, after they are 
SR shall give suck unto their children two full years, and the 
father shall be obliged to maintain them and clothe them according to 
that which is reasonable" (Sûra ii,.233). From this verse two 
deductions are made. First, from the fact that the word “them ” is in 
the feminine plural, it must refer to the mothers and not to the children; 
secondly, as the duty of supporting the mother is incumbent on the 
father, it shows that the relationship of the child is closer with the father 
than with the mother, Penallaws may be based on a deduction of 
this kind. 

(2) Zshdrat, that is, a sign or hint which may be given from the 
order in which the words are placed. 

(3) Dalalat, or the argument which may be deduced from the 
use of some special word in the verse, as: “Say not to your parents,’ 
“Fie” (Arabic “ uff”), (Sara xvii. 23). From the use of the word 
“uff,” it is argued that children may not beat or abuse their parents. 
Penal laws may be based on “ dalálat," thus: “Their aim will be to abet 
disorder on the earth: but God loveth not the abettors of disorder "' 
(Stra v. 69). The word translated “aim” is in Arabic literally 
yasa'ána, “they run.” From this the argumentis deduced that as high- 
waymen wander about, they are included amongst those whom “God 
loveth not," and that, therefore, the severest punishment may be given 
to them, for any deduction that comes under the head of “daldlat” is 
a sufficient basis for the formation of the severest penal laws. 

(4) Jgtizd.—This is a deduction which demands certain con- 
ditions : “ whosoever killeth a believer by mischance, shall be bound to 
free a believer from slavery " (Sûra iv. 94). As man has no authority 
to free his neighbour's slave, the condition here required, though not ex- 
pressed, is that the slave should be his own POPE 

The Qurán is divided into:— 

(1) Harf (plural Zurif), letters.—The numbers given by diff- 
erent authorities vary. In one standard book it is said that there are 
338,606 letters. | 

^ (a) Kalima (plural Kalimd?), words, stated by some to amount 
79,087 ; by others to 77,934. ` 

(3) 4164 (plural Aydt) verses.—Ayat really means a sign, and 
was the name given by Muhammad to short sections or verses of the 
Qurán. The end of a verse is determined by tlre position of a small 
circle O. The early Qurán Readers did not agree as to the position of 
these circles; and so five different ways of arranging them have arisen. 
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This -accounts for a variation in the number of verses in various 
editions. The varieties are :— | 

(1) Kufa verses.—The Readers in the city of Kûfa say that they 
followed the custom of Ali. Their way of reckoning is generally 
adopted in India. "They reckon 6,239 verses. 

(2) Basra verses.— The Readers of Basra follow ‘Asim bin 
Hajiáj, a Companion. They reckon 6,204. 

(3) Shdmi verses.—The Readers in Syria (Shám) followed 
Abd-ulláh bin 'Umr, a Companion. They reckon 6,225 verses. 

(4) Mecca verses.—According to this arrangement there are 
6,219 verses. : 

(5) Madina verses.— This way of reading contains 6,211 verses. 

In each of the above varieties the verse “ Bismillah” (in the name 
of God) is not reckoned. It occurs 113 times in the Qurán. 
This diversity of punctuation does not generally affect the mean- 
ing of any important passage. The third verse of the third Sûra is an 
important exception. The position of the circle O, the symbol denot- 
ing a full stop, in that verse is of the highest importance in connection 
with the rise of scholasticism ('7/m-i-ka/am) in Islam. 


* * »* * Li * 


(4) Sra, or chapter.—The word Sûra means a row or series, 
such as a line of bricks arranged in a wall, but it is now exclusively 
used for chapters in the Qurán. These are one hundred and fourteen 
in number. The Sûras are not numbered in the original Arabic, but 
each one has some approximate name (as Baqr—the cow, Nisí— 
women, &c.), generally taken from some expression which occurs in 
it. They are not arranged in chronological order, but according to 
their length. As a general rule, the shorter Sáras, which contain the 
theology of Islám, belong to the Meccan period of the Prophet's career, 
and the longer ones relating chiefly to social duties and rela. 
tionships, to the organisation of Islám as a civil polity, to the time 
when he was consolidating his power at Madina. The best way, 
therefore, to read the Qurán is to begin at the end. The attempt to 
arrange the Süras in due order isa very difficult one, and, after all, 
can only be approximately correct. Carlyle, referring to the con- 
fused mass of “endless iterations, long-windedness, entanglement, 
most crude, incondite " says: “nothing but a sense of duty could carry 
any European through the Qurán." When re-arranged the book be- 
comes more intelligijle. The chief tests for such re-arrangement are 
the style and the matter. There isa very distinct difference in both 
of these respects between the earlier and later Süras. The references 


* 


` 
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: to historical events sometimes give a clue. Individual Sáras are often 
very composite in their character, but, such as they are, they have been 
from the beginning. The recension made by Zeid,‘in the reign of 
the Khalff Osmán, has been handed down unaltered in its form. The 
only variations (giré’a/) now to be found in the text have been already 
noticed. They in no way affect the arrangements of the Súras. 

(s) Stpíra, a thirtieth portion.— This is a Persian word derived 
from sz, thirty and $éra, a portion. The Arabs call each of these 
divisions a Jus. Owing to this division, a pious man can recite the 
whole Qurán in a month, taking one Sípára each day. 38 
never quote the Qurán as we do by Sara and Ayat, but by the S{pdra 
and Ruki,’ a term I now proceed to explain. 

(6) Ruki (plural Rukticf).—This word literally means à 
prostration made by a worshipper in the act of saying the prayers. 
The collection of verses recited from the Qurdn ascriptions of praise 
offered to God, and various ritual acts connected with these, constitute 
one act of worship called a ‘‘rak’at.” After reciting some verses in this 
form of prayer, the worshipper makes a ukú’, or prostration, the 
portion then recited takes the name of Rukú’, Tradition states that 
the Khaiff Osmán, when reciting the Qurán during the month of Ráma- 
zán, used to make twenty rak'ats each evening. In each rak'at he in. 
troduced different verses of the Qurán, beginning with the first chapter 
and going steadily on. In this way he recited about two hundred 
verses each evening; that is, about ten verses in each rak'at, Since 
then, it has been the custom to recite the Qurán in this way in Ramazán, 
and also to quote it by the rukt’, e.g., '* such a passage is in such a 
Sfpára and in such a Rukáó." > 2. m eS X OE FF 

Page 58. (7) The other divisions are not important. They 
are, a Sumn, Ruba’, IVisf, Suls that is one-eight, one-fourth, one-half 
one-third of a Sfpara respectively. * * ۴ * * * 

Page 58. ‘The doctrine of abrogation is a very important one in 
connection with the study of the Qurán. It is referred to in the verses: 
* Whatever verses we cancel or cause thee to forget, we give thee bet- 
ter in their stead, or the like thereof" (Sra ii. 100). This is a 
Madina Sûra. “What He pleaseth will God abrogate or confirm; for 
with Him is the source of revelation” {Stra xiii. 39), Some verses 
which were cancelled in the Prophet’s lifetime are now extant. Abdul- 
lah Ibn Masüd states that the Prophet one day recited a verse which 
he immediately wrote down. The next morning he found it had 
vanished from the material on which it had been written. Astonished 
at this, he acquainted Muhammad with the fact, and was informed that 
the verse in question had been revoked. "There are, however, many 


Vor. IL] APPENDIX VI TO THE MEMORIAL. 225n 


verses gtill in the Qurán, which have been abrogated. * *  * 
^70? * = 9?» UR 9? 1 Certain rules have 
been laid down to regulate the practice. The verse which abrogates 
is called /VasikA, and the abrogated verse Mansukh. Mansukh verses 
are of three kinds :—first, where the words and the sense have both 
been abrogated; secondly, where the letter only is abrogated and the 
sense remains; thirdly, where the sense is abrogated though the 
letter remains. Imdm Malik gives as an instance ofthe first kind the 
verse: “If a son of Adam had two rivers of gold, he would covet yet 
a third; and if he had three he would covet yet a fourth. Neither shall 
the belly of a son of Adam be filled, but with dust. God will turn unto 
him who shall repent.” "The Imán states that originally this verse 
was in Sûra (ix.) called Repentance. The verse, called the “ verse of 
stoning,” is an illustration of the second kind. It reads: ‘* Abhor not 
your parents for this would be ingratitude in you. If aman and woman 
of reputation commit adultery, ye shall stone them both ; it is a punish- 
ment ordained by God; for God is mighty and wise." The Khalff 
Omar says this verse was extant in Muhammad's lifetime but that it is 
now lost. But it is the third class which practically comes into ‘ Ilm- 
i-us&l. Authorities differ as to the number of verses abrogated. Sale 
states that they have been estimated at two hundred and twenty-five. 
The principal ones are not many in number, and are very generally 
agreed upon. 


* * * # $* * 
* + * 4# * * 
+ ; * * * * & 


or offerings on the feast day known as 'Td-ul-Fitr, or alms in general.* 
It is the first of these that has now to be considered. 

On the authority of the Qurán and the Ijmá-i-Ummat it is declared 
to be a farz duty for every Muslim of full age, after the expiration of a 
year, to give the Zakát on account of his property; provided that he 
has sufficient for his subsistence and is a Sáhib-Nisáb, or one who 
possesses an income equivalent to about £5 per annum. The Qurán 
says: “ Observe]prayer (Sa/d/) and the legal impost ( Za&d7)."' | (Süra 


* ‘The former are called Zakát, either because they increase a man’s store by 
drawing down a blessing ên him and produce in his soul the virtue of liberality, or 
because they purify the remaining part of one's substance from pollution and the soul 
from the filth of avarice ; the latter are called Sadqa because they are a proof of a 
man’s sincerity in the worship of God. Sale’s Preliminary Discourse, Section iv. 

٠ 
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ii. 40.) The Khalíf ‘Umr Ibn ' Abd-ul-Aziz used to say: “Prayer car- 
ries us half- way to God, fasting brings us to the door of His palace, and 
alms procure us admission," “The three conditions without which 
Zakát would not be compulsory are Islám, Hárriat (freédom) and Nisáb 
(stock). The reason for this is, that Zakát is said to be a fundamental 
part of'Ibádat (worship) and that, as the Infidels cannot perform 
acceptable worship, they have nothing to do with Zakáít. Freedom is 
necessary, for slaves hold no property. Nisdb is required, for so the 
Prophet has decreed. When the Nisáb is required for daily use the 
Zakát is not taken from it ; such as a slave retained for personal service, 
grain for food, weapons, tools, books, household furniture, wearing 
apparel, horses for riding, &c., for one Tradition records that the Pro- 
phet specially exempted all these, whilst another given on the authority 
of Bukhár states that for slaves employed in domestic service only the 
Sadqa-i-fi * should be given. If a person owes a debt, the amount 
necessary for its liquidation must be deducted from his property and 
the Zakát given on the balance. If it is a debt due to God, such as an 
offering due on a vow or to be given in atonement for the neglect of 
some religious duty, it must not be so deducted from the property on 
which Zakát is due. ; 
The amount of gold which constitutes a Nasáb is 20 miskats, or 
silver 200 dirhems (= وم‎ 4s.). Whether these metals are in coin or not,. 
one-fortieth part is due. Some say that gold and silver ornaments are - 
exempt, but Imám Sháfa'i does not admit this, and quotes from Abu 
Dáúd the following Tradition : * A woman witha child, on whose arms 
were heavy golden bracelets, came to the Prophet. He enquired ifthe 
- Zakát had been given for them. On receiving a reply in the negative 
he said: *It is easy for God in the day of Judgment to make thee 
wear bracelets or fire.’ The girl then took them off and said: * These 
are for the service of God and of His Prophet.'" On all treasure 
known as rikáz, that is, buried treasure found by anyone, and on valu- 
able metals extracted from mines, one-fifth of the value must be paid, 
whether the land be Khárijíf, rented at its proper market value ; or 
"Usharí possessed by the payment of a tithe. If the rikáz is-found in 
Dar-ul-Harb, a country under a non-Muslim Government, the whole 
belongs to the finder, if it 18 on his own land, or if on unclaimed land 
he must pay the one-fifth. If the coins found bear the mint stamp of 
a Musalmán Government, the finder must, if he can, find the.owner and... 
return them to him ; if they were coined in a mint belonging to the In- 
fidels, after having given one-fifth as Zakát, he nrany retain four-fifths. 
for himself. s | 





+ That is food- or money sufficient to provide one meal for a poor person. 
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Fearls, amber and turquoise are not subject to any deduction, i 
the prophet said: ** There is no Zakát for stones." 

As regards cattle the following rules have been laid down: For 
sheep and goats nothing is given when the number is under forty. The 
owner must give one for one hundred and twenty, two for the next 
eighty, and one for every hundred after. The scale for buffaloes is the 
same as that for sheep. 

For camels the rule is as follows: from 5 to 24 in number, one sheep 
or goat must be given ; from 25 to 35, one yearling female camel (5zn/- 
i-mukház) ; from 36 to 45, one two-year old female camel (bin/-if-Jabin) ; 
from 46 to 60, one three-year old female camel ( AiggaA) ; from 61 to 75, 
one four-year old female camel (yas'ah) ; from 76 to 9o, two bint-i-labun ; 
from 91 to 120, two hiqquah ; and from 121 upwards, either a bint-i- 
labûn for every forty or a hiqquah for every fifty. Horses follow this 
scale, or two-and-a-half per cent. on the value may be given instead. 
For 30 cows a one-year old female calf (zabra) must be given ; for 40, 
a two-year old female calf (musinna), and after that one calf for every 
ten cows. 

Donkeys and mules are exempt, for the Prophet said: “No order 
has come down (from. heaven) to me about them.” 

If a stock of merchandize exceeds the Nisáb (45 4s), Zakdt 
must be given on it and on the profits at the rate of one in forty, or 
two-and-a-half per cent. The Hanffites do not count a fraction of the 
forty. The Sháfá'ites count such a fractional part as forty and require 
the full Zakát to be paid on it. 

Honey, fruit, grain, &c., although less than five camel loads,* 
must according to Imám Abu Hanffa pay one-tenth ; but the Sáhibain 
and Imám Sháfa'i say that if there is less than the five camel loads no 
Zakát is required. The Prophet said: “If produced on land naturally 
watered one-tenth is due, from land artificially irrigated one-twentieth.” 
As he said nothing about the quantity, the Hanffites adduce the fact of 
the omission as a proof on their side.  , 

The Zakát should be given to the classes of person 1 maidonedi in 
the following verse: * Alms are to be given to the poor and the needy, 
and to those who collect them, and fo those whose hearts are won to Isldm, 
and for ransoms, and for debtors, and for the cause of God, and for the 
wayfarer” (Stra ix. 60) The words italicised according to the 
Tafsfr-I-Husainf, are now cancelled (Mansith). The reference is to 
the Arab Chiefs who were beaten by the Prophet at the battle of Honein 
(A.E. 8). This victory is referred to. in the 25th verse of this Stra. 

+ The technical term is 5 wasq. "A wasq is equal to 60 sf,’ and as&’ is equal 

8 ratal, A ratal is equal to 1 tb so a wasq, a load for one camel, is about 480 Ib. 
: ; 
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‘God hath helped you in many battle-fields, and on the day of Hanein.” 
Abu Bakr abolished this giving of Zakát to converts, and the Khalif 
Omar said to these or similar persons: “This Zakát was given: to in- 
cline your hearts toward Islám, Now God has prospered Islám. If 
you be converted it is well; if not, a sword is between us." No 
Companion has denied this statement, and so the authority for the 
cancelling of this clause is that of the Ijmd’-i Ummat (unanimous 
consent). Itis well that an appeal to unworthy motives should be 
abolished, but no commentator so far as I know makes that a reason 
for the cancelling of this order, It is always placed on the ground of 
the triumphant nature of Islám which now needs no such support. 
Contemptuous indifference, not any high moral motive, was the cause 
of the change. 

In addition to the persons mentioned in the verse just quoted, 
Zakát may be given to assist a Mukdtib, or slave who is working in 
order to purchase his freedom. Persons who are too poor to go ona 
Jihád or to make the Hajj must be assisted. 

The Zakát must not be given for building mosques,* for funeral 
expenses, liquidating the debts of a deceased person, or to purchase 
a slave in order to set him free, It is not lawful to give the Zakát to 
parents or grand-parents, children or grandchildren ; or for a husband 
to give it to his wife, or a wife to her husband; or a master to his slave. 
The Sáhibainf maintain that a wife can apply the Zakát to her husband's 
wants, and quote this Tradition: '* A woman asked the Prophet if she 
could give the Zakát to her husband. He answered ‘ give; such an act 
has two rewards, one for the giving of charity and one for the fulfil- 
ment of the duties of relationship.” It should not be given to a rich 
man, nor to his son, nor to his slave. The descendants of Hásham 
and the descendants of the Prophet should not be the recipients of the 
Zakát. The Prophet said: “O Ahl.i-Biet (men of the house), it is 
not lawful for you to receive Zakát, for you get the one-fifth share of 
my fifth portion of the booty," So some say that Syeds are excluded; 
but they demur and reply thatthey do not now get a portion of the 
spoil of the Infidels, Zakát mnst not be given to a Zimmf (a non- 
Muslim subject). : 

In Muhammadan countries there are officers whose duty it is to collect 
the Zakát; in India the payment is left to each person's conscience. 
Whilst there is not much regularity in the payment, due credit must be 
given for the care which Musalmáns take of their poor. 





* Mosques are usually endowed, The property thus set apart is called Wakf. 
This supports the various officials connected with a Mosque. 


+ The two famous disciples of Imám Abu Hanífa, Abu Yûsuf and Muhammad. 
e 
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--The 82008 (charitable offerings) form a different branch of this 
subject. A full account of it will be given in the section of the next 
chapter which treats of the 'Id-ul-Fitr. 


* * #¥ * * + 
CHAPTER VL, page 237. 
THE FEASTS AND FASTS OF ISLAM. 


لزيا * * * * * 


Page 250. When the thirty days have passed the fast is broken. 
This act is called Iftár, and the first day on which food is taken is 
called the 'Id.ul-Fitr—the ‘Feast of the breaking of the fast.’ On 
that day the Sadqa or alms are given before the Namaz is said in the 
Mosque. The Sadqa of the 'Id-ul.Fitr is confined to Muslims: no 
other persons receive it. If anyone neglects to give these alms before 
the Namaz is said, he will not merit so great a reward as he otherwise 
would. The reason assigned for this is that, unless they are given 
early in the day, the poor cannot refresh themselves before coming to 
the Mosque for the Namáz. The Sadqa are given for the good of one's 
own soul, for that of young children, slaves, male and female—Muslim 
or Infidel ; but not for the spiritual benefit of one's wife or elder children. 

In South India, the Sadqa consists of a gift of sufficient rice to 
feed one person. When this has been done the people go to the 
Mosque saying, ‘God is great! God is great!’ The Namáz is like that 
ofa Friday, except that only two rak'ats are said, and the Khutba 
which is said after the Namáz is sunat; whereas the Friday Khutba is 
said before the farz rak'ats, and is itself of farz obligation. After 
hearing the sermon, the people disperse, visit each other and thoroughly 
enjoy themselves. 


m * » * * " 
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Page 65.—The next subject for consideration is that of the Tradi- 
tións, or the second” branch of the science of ’Ilm-i-usil. The 
Traditions contain the record of all that Muhammad did and said. It is 
the belief of every Muslim, to whatever sect he belongs, that the 
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Prophet not only spoke but also acted under a divine influence, The 
mode of the inspiration is different from that of the Qurán. There the 
revelation was objective. In the Prophet's sayings recorded in the 
Traditions, the inspiration is subjective, but still a true inspiration. 
This belief places the Traditions in a place second only to the Qurán; 
it makes them a true supplement to that book, and thus they not only 
throw light on its meaning, but themselves form the basis on which 
doctrines may be established. Without going so far as to say that 
every Tradition by itself is to be accepted as an authority in Islám, it 
may be distinctly asserted that there can be no true conception formed 
of that system if the Traditions are not studied and taken into account. 
So important a branch of Muslim theology it is, that the study of the 
Traditions is included in the 'Ilm-i-usül, or science of exegesis. Some 
account of them, therefore, naturally forms part of this chapter. 

The first four Khalifs were called the Khulafd-i-Rdshid{n, that is, 
those who could guide others aright.. They had been friends and 
companions of the Prophet, and the Faíthful could always appeal to 
them in cases of doubt, The Prophet had declared that Islám must 
be written in the hearts of men. There was therefore an unwillingness 
to commit his sayings to writing. They were handed down by word 
of mouth. As no argument was so effectual in a dispute as “ a saying” 
of the Prophet, the door was opened by which spurious Traditions 
could be palmed off on the Faithful. .To prevent this, a number of 
strict rules were framed, at the head of which stands the Prophet's 
saying, itself a Tradition: ** Convey to other persons none.of my words 
except those which ye know of a surety. Verily, he who purposely 
represents my words wrongly will find a place for himself nowhere but 
in fire.” To enforce this rule, it was laid down that the relator of a 
Tradition must also repeat its “Isndd,” or chain of authorities, as: “I 
heard from such a one, who heard from such a one,” and so on, 
until the chain reaches the Prophet himself. Each person, too, in this 
“ Isnád," must have been well known for his good character and 
retentive memory. This failed, however, to prevent a vast number of 
manifestly false Traditions becoming current; so men set themselyes 
to the work of collecting and sifting the great mass of Traditions that 
in the second century of Islám had begun to work untold evil. These 
men are called * Muhadisín," or “collectors of Tradition.” The 
Sunnís and the Wahhábís recognise six such men, and their collections 
ate knowh 8 ‘the: * Sihah-Sittah,” or six correct books. i are ihe 
following : — E 

"(r) The Sahih-i- Bukd Ar, called affer Abu Abdullah Muhammad 


Ibn-i-Ismá'fl, a native of Bukhárá, ` * * Wort *. * 
9 
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Page 68. (2) Sahth-i-Mustin.—Muslim Ibn-i-Hajjáj was born 
at Nishápür, a city of Khorásán. He collected about 300,000 Tradi- 
tions, from which he made his collection. * * " * * 

Page 68. (3) Sunan-i-Abu-Ddid.—Abu Dáúd Sajistánf, a native 
of Seistán, was born A.H. 202. He collected about 500,000 Traditions, 
of which he selected four thousand eight hundred for his book. 

(4) Jámt'i-Tirmisí.—Abu Isa’ Muhammad Tirmizi was born at 
Tirmiz in the year A.H. 209. He was a disciple of Bukhárí. Ibn 
Khallikan says this work is “the production of a well-informed man: 
its exactness is proverbial.” 

(5) Sunan-i-IVasdf.—Abu Abd-ur-Rahman Nasáí was born at 
Nasá, in Khorásán, in the year A.H. 214, and died A.H. 303. It.is 
recorded of him, with great approbation, that he fasted every other 
day, and had four wives and many slaves. This book is considered of 
great value. 


* + »* * + ¥ 


Page 69. (6) Sunan-i-lin Mdjah.—Ibu  Májah was born at 
Irak A.H. 209. "This work contains 4,000 Traditions, 

The Shía'hs reject these books and substitute five books * of their 
own instead. They are of a much later date, the last one, indeed, 
having been compiled more than four hundred years after the, Hijra. ; 


* ¥ $ * ¥ * 


Page 70.—Having thus shown the importance of the Traditions, 
I now proceed to enter a little into detail on the question of the rules 
framed concerning them, The classification adopted by different 
authors may vary in some subordinate points, but the following account 
is adopted from a standard Muhammadan work, A Tradition may|be 
Hadis-i-Qaulf, that is, an account of something the Prophet said ; jor 
Hadís-i-Fa'li, a record of something which he did; or Hadis-i-Taqrirf, 
a statement of some act performed by other persons in his presence, 
and which action he did not forbid. l . 
„ The Tradition may be classed under two general heads :— 
First.—Hadts-i-Mutawdtir, that is, “an undoubted Tradition," 
the Isnád, or chain of narrators of which is perfect, and in which chaiu 
eách narrator possessed all the necessary qualifications for his office. 
Some authorities say there are only a few of these Traditions extant, 
but most allow that the following is one: “ There are no good works 


* The KÁÉ, by Abu Ja'far Muhammad, A.H. 329. The Man-lá-yastah-zirah-al- 
Fagíh, by Shaikh 'Alí, A,H, 381, The Tahzíb and the Istibsár by Shaikh Abu Ja'far 
Muhammad, A.H. 466, The Nahaj-ul-Balághat, by Sayyud Razí, A.H 406. 
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except with intention," for example, a man may fast, but, unless he 
has the intentlon of fasting firmly in his mind, he gains no spiritual 
reward by so doing. 

Second.—Hadts-t-Ahdd, The authority of this classis theoretically 
somewhat less than that of the first, but practically it is the same. 

This class is again sub-divided into two :— 

(1) 82-1-3818, or a genuine Tradition.—It is not necessary 
to go into the sub-divisions of this sub-division. A Tradition is Sahfh 
if the narrators have been men of pious lives, abstemious in their 
habits, endowed with a good memory, free from blemish, and 
persons who lived at peace with their neighbours. "The following also 
are Sahíh, though their importance as authorities varies. 1 arrange 
them in the order of their value. Sahíh Traditions are those which 
are found in the collections made by Bukhárí and Muslim, or in the 
collection of either of the above, though not in both; or, if not men- 
tioned by either of these famous collectors, if it has been retained 
in accordance with their canons for the rejection or retention of 
Traditions; or lastly, if retained in accordance with the rules of any 
other approved collector. For each of these classes there is a distinct 
name. 

(2) Hadts-1-Hasan.—The narrators of this class are not of such 
good authority as those of the former with regard to one or two 
qualities; but these Traditions should be received as of equal 
authority as regards any practical use. It is merely as a matter of 
classification that they rank second. 

In addition to these names, there are a number of other technical 
terms which have regard to the personal character of the narrators, the 
Isnád, and other points. A few may be mentioned. 

(1) Zadis-i-Z'aff, or a weak Tradition.—The narrators of it 
have been persons whose characters were not above reproach, whose 
memories were bad, or who, worse still, were addicted to “ bid’at,” 
innovation, a habit now, as then, a crime in the eyes of all true 
Muslims. All agree that a “ weak Tradition” has little force ; but few 
rival theologians agree as to which are, and which are not, “ weak 
Traditions." ' 

(2) Hadts-t-Mua’llag, or a Tradition in the Isnád of which there 
is some break.—If it begins with a Tabi’ (one in the generation after 
that of the Companions), it is called “ Mursal,” the one link in the 
, Chain, the Companion, being wanting. Ifthe first link in the chain 
of narrators begins in a generation still later, it has another name, and 
SO OD. 


(3) Traditions which have various names, according as the 
e 
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narrator concealed the name of his Imdm, or where different narrators 
disagree, or where the narrator has mixed some of his own words with 
the Tradition, or has been proved to be a liar, an evil-liver, or mistaken ; 
but into an account of these it is not necessary to enter, for no 
Tradition of this class would be considered as of itself sufficient 
ground on which to base any important doctrine. 

It is the universally accepted rule, that no authentic Tradition can 
be contrary to the Qurán. The importance attached to Tradition has 
been shewn in the preceding chapter, an importance which has 
demanded the formation of an elaborate system of exegesis. To an 
orthodox Muslim, the Book and the Sunnat, God's word direct and 
God's word through the mind of the Prophet, are the foundation and 
sum of Isldm, a fact not always taken into account by modern 
paneygyrists of the system. 


* A * * * * 


CHAPTER. V., page 187. 
Tae PRACTICAL DUTIES or ISLAM. 


* بين * * * » 


Zakat. - 


Page 218. (4) There are two terms in use to express alms- 
giving. The first is Zakát (literally, * purification ") or the legal alms 
due, with certain exceptions, from every Muslim. The second is Sadqa. 


No. 15.—Appendix VII to the Memorial; being extracts from 
Morley’s Digest of all Reported Cases decided in the 
Supreme Court of Judicature in India, in the Courts of 
the East India Oompany, and on appeal by the Privy 
Oouncil, to be found in the Introduction to Vol. 1, com- 
mencing at page ccxxvii. 


(2) THE MaHoMEDAN Law. 
(a) On the Sources of the Law. 


Page CCXX VII.—The Muhamadan Law, like that of the Hindfs, 
is professedly founded upon revelation; and the Korán, though vari- 
ously interpreted, is regarded, by the Musulmáns of every denomination, 


as the fountain-head and first authority of all law, religious, civil, and 
criminal. 
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Whenever the Korán was not found applicable to any particular case, 
which soon happened as the social relations and wants of thé Arabs 
.became more extended, recourse was had to the Sunnah (precept and 
example), or Hadís (sayings, tradition), thatis, the oral law, which was, 
and is at the present day, held to be only second in authority to the 
Korán itself, Thus the Koran and the Sunnah stand in the same rela- 
tion to each other, as the Mikrah ahd Mishnah of the Jews: and it 
may be remarked, that the words in both the, Arabic and Hebrew lan- 
guages are derived from similar roots, and have the same significa- 
tions. : 

The Sunnah or Hadís, the second authority of Muhammadan law, 
comprises the actual precepts, actions, and sayings of the Prophet him- 
self, not written down during his lifetime, but preserved by tradition, 
and handed down by authorised persons. "These precepts and tradi- 
tions are divided into two classes, viz., the Kads (holy), which are 
supposed to have been directly communicated to Muhammad by the 
angel Gabriel; and the Nabawí (prophetic), or those which are from 
the Prophet's own mouth, and are not considered as inspired ; both 
these, however, have the force of law, and, with the Korán, constituted 
the whole body of the law at the time of Muhammad's death. *I 
leave with you," said the Prophet, ‘‘ two things, which, so long as you 
adhere thereto, will preserve you from error: these are, the Book of 
God, and my practice." 

In addition to the Korán and the Sunnah or Hadis, there are two 
other great sources of Muhammadan law, vig., the Ijmda (concurrence), 
and the Kiyás (ratiocination). 

The Ijmáa is composed of the decisions of the companions of 
Muhammad (Sahábah), the disciples of the companions (Tabififin) and 
the pupils of the disciples: these decisions are said to have been unani- 
mous, and are next in authority to the Korán and the Sunnah. 

Page CCXXIX.—The Kiyás, which is the fourth source of the 
Muhammadan law, consists of analogical deductions derived from a 
comparison Of the Korán, the Sunnah, and the Ijmda, when these do 
not apply either collectively or individually to any particular case. This 
exercise of private judgment is allowed, with a greater or less extension 
of limit, by the different Muhammadan sects; some, however, refusing 
its authority altogether. 

Since it appears, then, that although the sources of the law are the 
same throughout the Muhammadan world, there is a variety in the 
manner of their reception, and in the laws derived érom them, it becomes 
necessary to describe shortly the principal sects, and to state the chief - 
points of difference in their opinions as to the sources of the law. 
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"i " On the Principal Mohamedan Sects, and their Legal 
Doctrine eer 


* o» i * ¥ * * 


Page CCX XX. eas four principal sects, which are called 
after their founders, originated with certain eminent Mujtahid Imáms, 
named respectively Abû Hanffah, Mállik, Ben Anas, Muhammad Ash 
Sháfí, and Ahmad Ben Hanbal. Two other Imáms were also the 
founders of Sunní sects: these were Abû Abd Allah Sufyán as-Sauri, 
and Abû Dáwüd Sulaimán az-Zéhiri, but they had but few followers ; 
and a seventh sect, which had for its chief the celebrated historian! At- 
Tabar{, did not long survive the death of its author, 

Abú Hanífah Nuamán Ben Sdbit al-Kûff, the founder of the first 
of the four chief sects of Sunnís, and the principal of the Mujtahid 
Imáms who looked to the Kiyás as a main authority upon which to 
base decisions, was born at Kufáh in A.H. 80 (A.D. 699), at which 
time four, or, as some authors say, six of the companions of the Pro- 
phet, were stil living. Abü Hanffah died in prison at Baghdad in 
A.H. 150 (A.D. 764), having been placed in confinement by the 
Khalifah Al-Manstr, on account of his having refused to accept of the 
office of Kazf from a conciousness of his own inefficiency; a refine- 
ment of modesty of which the Arabian lawyers may well be proud, 
since it is doubtful whether the biography of the juris-consults of all 
nations and ages would present another instance of the same self-denial 
and suffering from similar motives. Unluckily, however, for Abu 
Hanífah's character, his consistency does not seem to have equalled 
his conscientious self-depreciation ; for we find that.he was originally 
a strong partisan of the house of Alf; and it is even hinted that the 
cause of his subsequent change of opinion was to be traced to interested 
motives. ‘The doctrine of Abú Hanffah, at first, prevailed chiefly in 
Irák; but afterwards became spread over Assyria, Africa, and Máwará 
an-Nahar, It is at present very generally received throughout Turkey 
and Tartary, and, together with that;of his two'disciples, Abû Yûsuf and 
Muhammad, is the chief, and, with but rare exceptions, the only 
authority which governs the Sunni law in India. 


¥ 4# * * * : * 


Page CCXXXV.—These are the principal sects of the Muham- 
madans ‘who differin opinion with regard to legal doctrine. I have 
already stated that the Korán is universal in its authority; but this 
must be understood with the reservation that such authority depends 
upon its interpretation, and that the latter differs according to the 
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views of the principal commentators of the various sects, the Shíás 
more epecially rendering the meaning of many texts in a 'manner 
totally opposed to their acceptation by the sects of the Sunnis.* 

The traditions and the Ijmáa are, in like manner, looked upon by 
all Musulmáns as authoritative in the second degree; but, as I have 
mentioned above, their value varies, and depends upon their Isndds. 
Many writers on the religion and laws of the Muhammadans have as- 
serted that the Shfahs reject entirely the authority of tradition. No- 
thing, however, can be more erroneous than this assertion, since all 
Shí&áhs admit the legality of the Sunnah, when verified by any of the 
Twelve Imáms ; and all equally venerate the precepts and examples, 
both of the Prophet and the Twelve Imdms themselves, and the 
traditions that have been handed down by the friends and partisans 
of Alf, rejecting only such portions of the Sunnah as are derived from 
persons contaminated by crime or disobedience to God, In the latter 
class they range all the traditions recorded on the authority of the 
three first Khalffahs, and of such of the companions, the Tábiüün, and 
their disciples, as were not included amongst the supporters of Alf Ben 
Abí Tálib. The error with regard to the Shfah doctrine in. matters of 
tradition seems to have arisen from the fact that our knowledge of 
their tenets has been almost entirely taken from Sunní sources, in 
. which the word Sunnah is used to signify exclusively the traditions of 
the Sunnis; and also that the Shiühs themselves almost invariably 
employ that word when speaking of the Sunní traditions, calling their 
own Hadis, and even referring to the Sunnís as the Ahl-f. Sunnah 
(people of the Sunnah), in contradistinction to themselves, whom they 
generally call the Ahl-i Bait (people of the house of the Prophet). 
When, therefore, it is asserted that the Shi&hs reject the authority of 
tradition, it must only be understood to mean thatthey pay no regard 
to the Sunnah recorded by the enemies of Alf: they of course repu- 
diate the doctrines of the founders of the principal Sunní sects, holding 
their names even in abhorrence. What has been said with regard to 
the traditions as received by the Shiáhs, applies equally to the Ijmáa, 
the authority of which depends upon the source from whence it is 
derived. 5 

The Kiyds, as I have mentioned in a former page, is variously 
received by the different sects. It seems pretty clear, from a tradition 
recorded in the Mishkát al-Masabib, that the exercise of private judg- 
ment was acknowledged and authorised by the Prophet himself. In 
the first, second, and third centuries of the Hijrah, the principal 
€——————ÓÁÁ— ————M 

-* Referred to in paragraph 18, page 1o of the Memorial, and in paragraph 66, 
page 61 of Appendix VIII, 
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juris-qpnsults appear to have founded their practice upon that of their 
predecessors; but some, venturing to rely upon analogical deduction 
from the first three sources of the law, were called Mujtahids, because 
they employed the utmost efforts of their minds to attain the right 
solution of such questions of law as were submitted to their judg- 
ment, 

Amongst the Sunní sects, Mujtahids are classed under three 
principal divisions, according to the degree of Ijtibád which they may 
have attained, The word Ijtihád signifies, in its most common accep- 
tation, the striving to accomplish a thing, the making a great effort; 
but in speaking of a law-doctor, it denotes the bringing into operation the 
whole capacity of forming a private judgment relative to & legal 
proposition. i 

The chief degree of Ijtihád conferred on its possessor a total 
independence in legislative matters, and he became, as it were, a con- 
necting link between the law and his own disciples, who had no right 
to question his exposition of the Korán, the Sunnah, and the Ijmáa, 
even when apparently at variance with those elements or sources of 
jurisprudence. The Mujtahids of this first class were very frequent 
in the three first centuries of the Hijrah ; but in later times, the doc- 
trines of the law becoming more fixed, the exercise of private judg- 
ment, to an unlimited extent, soon ceased to be recognized. Some 
later doctors, At-Tabarí and As-Suyüti for instance, claimed the right, 
but it was refused to them by public opinion. The Mujtahids of the 
first class, who lived in the first century of the Hijrah, are esteemed as 
of higher authority than those who flourished in the second and 
third. 

Those Mujtahids, who had arrived at the second degree of Ijtihdd, 
possessed the authority of resolving questions not provided for by the 
authors of the chief sects, and were the immediate disciples of the 
acknowledged Mujtahids of the first class, who, in some instances, 
allowed their pupils to follow and teach opinions contrary to their 
own doctrines, and occasionally even adopted their views. 

e Those who had attained the third degree of Ijtihdd were em- 
powered to pronounce, of their own proper authority, sentences in all 
cases not provided for by the founders of the sects or their disciples. 
Their sentences were, however, to be derived from a comparison of the 
Korán, the Sunnah, and the Ijmáa, taken conjointly with the opinions 
of the Mujtahids of the first and second classes; and they were not 
authorised to controfert their published doctrines, either respecting the 
elements of the laws, or the principles derived therefrom. Mujtahids 
of the third class were required to possess a perfect knowledge of all 
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the branches of jurisprudence, according to the doctrines of all the 
schools ; and the class comprises a large number of doctors, of greater 
or less celebrity, some of whom were raised to.the rank during 
their lifetime, but the greater portion subsequently to their decease. . 

As a title, the term Mujtahid has long since fallen into disuse 
amongst the Sunnis.* 


* * * * ^ 2 


(c) On the Mohamedan Law Books (CCXLL). 


(0.8 . * AM NEU * . «9* * 


Page CCXLV.—It wil be readily conceived, from the details 
above given, that any attempt to give even a tolerably complete list of the 
Muhammadan law-books would far exceed the limits of this Introduc- 
tion. I have endeavoured, however, in the following pages, to make 
such a selection from the mass as may prove useful to the student, and 
to enumerate and describe all such as have been printed, as well as 
some of the works still in MS. which are of chief authority amongst 
the different sects, and more especially those which are in the greatest 
repute, and most frequently referred to in India. I may add, that I 
havé examined the originals of the works described, whenever they 
were procuable; and that, where the works themselves were not to be 
met with, I have invariably derived my information from the native 
authorities, with the exception, however, of a few instances, when other 
sources will be found indicated in the notes. 


* * * * ¥ ¥ 


Page OCXLVIII.—The Korán is believed by all orthodox Musul- 
máns to be uncreated and eternal, subsisting in the very essence of 
God, and revealed to Muhammad by the angel Gabriel, at different 
times during a space of twenty-three years. Wherever its texts are 
applicable, and not subsequently abrogated by others, they are held to 
be unquestionable and decisive, as the word of God transmitted to 


man by the last, or, as he is emphatically called, the Seal of the Pro. . 
phets, Muhammad the messenger of God. l 


KF E co E e * + 


. Page CCLII.—The first collections of traditions’ said to have been 
written down, are those of Abi Bakr Ben Shiháb az-Zuhri; Abd 





tj Ibukhali, Vol, I. Introduction, page XXVI note. 
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al-Máljk Ben Juraij; Málik Ben Anas, the founder of the second sect 
of Sunnfs, in his work called the Muwatta; and Ar-Rabía Ben Subaih. 
It has not been ascertained which author is entitled to priority. 
Az-Zuhrí is considered to have been the first by As-Suyütí and 
Al-Makrízí; whilst others give the preference to the Muwatta, or to 
the compilations of Ibn Juraij or of Ar-Rabía. The preponderance 
seems, however, to be in favour of Abd al-Málik Ben Juraij. 


^ 


€ * * + $ * 


Page CCLIIIL-Whichever of the collections above mentioned 
may be entitled to precedence, the chief authorities in matter of tradi- 
tion among the Sunnis are now the books which are known by the 
name of the Síx Sahíhs, or Six Books of the Sunnah ; whilst the 
Shíahs have their own four books of Hadis, which, though less gener- 
ally known, are by them equally venerated, and esteemed above all 
Others on the same subject. 


+ e * * * 4 


Page CCLXI. III—Having so far described the works on the 
traditions, it becomes necessary to give some notices of the general 
Digests and special Treatises, with their Commentaries, which, to- 
gether, form the third class of law-books, according to the present 
arrangement, and treat more especially of practical jurisprudence in 
all its branches. These, asmay be imagined, are exceedingly numer- 
ous; and it would be impossible, in this place, to give more than 
the following meagre selection, 


* * * * ف بن 


Page CCLXII.—Abá Hanífah's principal work is entitled the 
Fikh al-Akbar: it treats of the Ilm al-Kalám, and has been commen- 
ted upon by. various writers, many of whom are mentioned by Hájí 
Khalíah. 

e The Hanafi sect, as has already been remarked, is the one which 
obtains most commonly, and indeed almost entirely, amongst the 
Muhammadans of India; but the doctrines of its great founder are 
sometimes qualified, in deference to the opinions of two of his most 
famous pupils. Sir William Jones says, that “although Abú Hanífah 
be the acknowledged head of the prevailing sect, and has given his 
name to it, yet so great veneration is shewn to Abú Yûsuf, and the 
lawyer Muhammad, that, when they both dissent from their master, 
the Mussalman judge is at liberty to adopt either of the two decisions 
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which may seem to him the more consonant to reason, and fÓunded 
on the better authority." l 

In former times it seems that Abú Hanffah's opinion was prefer- 
red, even when both the disciples dissented from him ; but this is not 
the case at the present day. There is also a distinction of authority 
to be observed, vfz., that where the two disciples differ from their 
master and from each other, the authority of Abû Yûsuf, particularly 
in judicial matters, is to be preferred to that of Muhammad. In the 
event, however, of one disciple agreeing with Ab& Hanffah, there can 
be no hesitation in adopting that opinion which is consonant with 
his doctrine. 


* * * * * * 


Page CCLXVIL—The Hidáyah is the most celebrated law 
treatise according to the doctrines of Abi  Hanífah, and his 
disciples Abá Yüsuf and the Imám Muhammad, which exists 
in India: it is a Commentary on the Badáfa al-Mubtadá, and 
both the text and comment are from the pen of Burhín ad-Dín 
Ali Ben, Abû Bakr al-Marghfndnf, who, after employing thirteen 
years in writing the Hiddyah, died in A.H. 593 (A.D. 1196). 
The divisions and general arrangement of the Hiddyah, are 
taken from the Jamia as-Saghír of the Imám Muhammad, and it 
- consists of a Digest of approved law cases, illustrated by proofs and 
arguments, Hájí Khalfah says, in describing the Hidayah, “it is a 
practice observed by the composer of this work to state first the 
opinions and arguments of the two disciples (Abü Yésuf, and the 
` Imám Muhammad); afterwards the doctrine of the great Imám 
(Abú Hanífah); and then to expatiate on the proofs adducéd by the 
latter, in such manner as to refute any opposite reasoning on the part 
of the disciples. Whenever he deviates from this rule, it may be 
inferred that he inclines to the opinions of Abû Yûsuf and the Imám 
Muhammad. It is also his practice to Illustrate the cases specified in 
the Jamia as-Saghír and Kudúrí, intending the latter whenever he uses 
the expression ‘he has said in the book. In praise of the Hiddyah 
it has been declared, like the Korán, to have superseded all previous. 
books on the law; that all persons should remember the rules pre- 
scribed in it; and that it should be followed as a guide through life." 

The same motive which dictated the compilation of the Hindú 
Code, induced Warren Hastings to recommend that a translation 
should be made into English of the Hidáyah; and accordingly 
Mr. Hamilton undertook the task; unfoitunately, however, it was sug- 


gested by the Muhammadan lawyers who were consulted on the occasion, 
^ E 
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that inasmuch as the idiom of the author was particularly close and 

obscure, a Persian version should be first made “under the inspection 

of some of their most intelligent doctors, which would answer the 

double purpose of clearing up the ambiguities of the text, and, by being 
introduced into practice, of furnishing the native Judges of the Courts” 
with a more familiar guide, and a more instructive preceptor, than 

books written in a language of which few of them have opportunities 

of attaining a competent knowledge.” This was accordingly done ; 

and from this Persian translation Mr. Hamilton executed his English 

version, which is thus rendered less to be depended upon, than if it 

had been made from the original Arabic, without adding in any degree | 
to its intelligibility. The work of Burhan ad-Din Alf as we possess it 

in this translation, is, however, a most useful book, although it con- 

tains much that is unimportant, and omits altogether the Law of 
Inheritance, which is perhaps the most important of all. 

The text of the Hídáyah was published in the original Arabic at 
Calcutta in A,H. 1234 (A.D. 1818), aud was again edited, together 
with its Commentary, the Kifdyah, by Hakím Maulav{ Abd al-Majid 
in 1834. The Persian version was also published at Calcutta in the 
year 1807. 

A work of such great celebrity and authority as the Hiddyah has 
of course been illustrated by a large number of Commentaries, the 
first of which is said to have been written by Hamíd ad-Din Alf 
al-Bukhárí, who died in A.H. 667 (A.D. 1268), and is a short tract 
entitled the Fawáfd. The glosses of the Hidáyah which are most 
conspicuous for their reputation in India, are the Niháyah, the Tnáyah, 
the Kifáyah, and the Fath-al-Kadfr. 

The Niháyah of Husdm ad-Din Husain Ben Ali, who is said to 
have been a pupil of Burhín ad-Din Álf, was the first composed of 
these; and it is important as supplying the omission of the Law of 
Inheritance in the Hidáyah, although the chapter on this law is said 
not to be looked upon as of equal authority with the Fardiz 
as-Sirájfyah, which will be hereafter described. 

There are two Commentaries on the Hiddyah entitled Indyah ; but 
the one more commonly known by the name was written by the Shaikh 
Akmal ad-Din Muhammad Ben Mahmûd, who died in A.H. 786 (A.D. 
1384). The fndyah is much esteemed for its studious analysis and 
interpretation of the text. 

The Arabic text of the Înáyah was published in Calcutta in 1837, 
edited by Ramdhan Sen. 

The third Commentary, the Kifáysh, is by Imám ‘ad-Din 
Amir Kátib Ben Amir Umr, who had previously written another 
*y : : 


242» THE CALCUTTA LAW JOURNAL. (Vor. II. 


explanatory gloss of the same work, and entitled it the Ghayat 
al-Bayán. The Kifáyah was finished in A.H. 747 (A.D. 1346), and, 
besides the author’s own observations, gives concisely the substance 
of other Commentaries. 

The original text of the Kifdyah, accompanied by that of the 
Hidáyah, has been published as mentioned above, "E. 

The Fath al-Kadír lil-Adjiz al-Fakir, by Kamdi ad-Din Muham- 
mad as-Siwásf, commonly called Ibn Hammám, who died in A.H. 861 
(A.D. 1456), is the most comprehensive of all the comments on the 
Hidáyah, and includes a collection of decisions which render it 
extremely useful. ١ 


* * * * * a 


Page CCLXXII.—These are the principal law-books of the third 
class that are known, and are of authority among the Sunnis of the 
Hanafi sect in India; but, as may be imagined, it is only a few of these 
that are quoted in the Courts; the Hidáyah and its comments, illus- 
trated by the books of Fatdwa, generally sufficing to satisfy the Judges, 
and to offer sufficient grounds on which to base a decision. 

Many works according to the doctrines of Abú Hanffah have 
been written, and are received as authorities in the Turkish empire. 
These I apprehend would be admissible if quoted in our Courts in 
India where the parties to a suit are of the Hanaff persuasion. 

The most celebrated of these is the Multaka al-Abhár, by the 
Shaikh Ibráím Ben Muhammad al-Halabf, who died in A.H. 956 (A.D. 
1549). This work, which is a universal code of Muhammadan law, 
contains the opinions of the four chief Mujtahid Imáms, and illustrates 
them by those of the principal juris-consults of the school of Abá 
Hanífah. It is more frequently referred to as an authority throughout 
Turkey, than any other treatise on jurisprudence. 


د * * * * * 


Page CCXXXIV, |. V.—Having described to this extent the com- 
ments on the Koran, the books of traditions, and the general and 
particular treatises on jurisprudence and special laws of the different 
` sects, the fifth class of works, which treats of the Ilm al-Fatáwa, or 
science of decisions, remains to be noticed. These are very numerous, 
amounting to several hundreds: the greater portion, however, are either 
unknown, or never used in India. 

Almost all these collections have the title’ of Fatwa, but some 
appear under other designations. Some give the decisions of particular 
Jawyers, or those found in particular books ; others, those which tend to 
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illustrate the doctrines of the several sects ; whilst others again are 
devoted to recording the opinions of the learned jurists, who were 
natives or residents of certain places, or lived at certain times. It will 
عط‎ necessary here to mention only a few of these works. ` —— 


* ¥ # * ¥ = & 


Page CCLXXXV.—The Fatawá Kazi Khán, or collection of de- 
cision, of the Imám Fakr ad-Din Hasan Ben Mansûr al-Uzjandi al- 
Farghání, commonly called Kází Khan, who died in A.H. 592 (A.D. 
1195), is a work held in the highest estimation in India, and indeed is 
received in the Courts as of equal authority with the Hiddyah of Burhdn 
ad-Din Ali, with whom Kází Khán was a contemporary: it is replete 
with cases of common occurrence, and is therefore of great practical 
utility, the more especially as many of the decisions are illustrated by 
the proofs and reasoning on which they are founded. Yüsuf Ben 
Junaid, generally known by the name of Akhí Chalabi-Té kati, epito- 
mised Kází Khán's work, and compressed it into one volume, 

The Fatáwa Kaz{ Khán was lithographed and published in the 
original at Calcutta in the year 1835. 


* * * * * * 


Page CCLXXXVIIL—The Tanwír-al-Absár, by the Shaikh 
Shams ad-Dín Muhammad Ben Abd Allah al-Ghazzí, who composed 
this work in A.H. 995 (A.D. 1586) is enriched with a variety of questions 
and decisions, and seems to come within the present class of law-books. 
It is considered to be one of the most useful books according to the 
Hanafí doctrines, and has been frequently commented upon. , The 
most noted of these commentaries are, the Manh al-Ghaffár, which is 
a work of considerable extent, by the author of the Tanwir al-Absár 
himself; and the Fatdwa Durr al-Mukhtár, which was written in A.H. 
1071 (A.D. 1660), by Muhammad Ald al-Din Ben Shaikh Alf al- Hiskaff, 
Both these commentaries contain a multitude of decisions, and are 
well known in India. 


* * + * " 5 
|o Page CCLXXXIX.—Of the collection of decisions now known 
in India, none is so constantly referred to, or so highly esteemed, as the 
Fatawa al-Á£lamgírí; and although, as has been stated, the Fatáwa 
Kazi Khán is reckoned to have an equal authority with the Hidáyah, it 


is neither so generally used, nor so publicly diffused as the Fatáwa al- 
Âlamgfírí. The latter work, from its comprehensive nature, is applicable 
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in almost every case that arises involving points of Hanaff law, and is on 
that account produced and quoted as an authority, almost every day, 
in the Courts in India, The Fatíwa al-Áalamgírí was commenced 
in the year of the Hijrah 1067 (A.D. 1656), by order of the Emperor 
Aurangzéb Áílamgír, by whose name the collection is now designated. 
It contalns a bare recital of law cases, without any arguments or 
proofs; an omission which renders it defective for elementary instruction. 
Theimmense number of cases, however, compensate in some measure 
for this want, which is, moreover, supplied by the Hiddyah, and other 
works; and the insertion of argument can the more readily be 
dispensed with, since the opinion of the modern compilers could not 
have been esteemed of equal authority with those of the older writers 
on jurisprudence; and the mere decisions, without comment or 
explanation, are equally applicable to particular cases, when illustrated 
and explained by reference to works of authority as text-books. The 
Fatdwa al-Áálamgírí was translated into Persian by order of Adlamgir's S 
daughter, Zéb an-Nisd. 

The orginal Arabic text of the Fatáwa al-Adlamgirf was printed and 
published at Calcutta in the year 1828, in six large quarto volumes. 

A translation into Persian of the books on Jindydt and Hudád, 
from the Fatdwa al-Adlamgirf, was made by order of the Council of 
the College of Fort William at Calcutta, by the Kází al- Kuzát Muham- 
mad Najm ad-Dín Khdn, and was published in the year 1813, 
together with a Persian treatise on Taazfrdt by the same author, in the 
same volume with the translation of the book on Taazírát from the 
Fat£wa Durr al-Mukhtár already mentioned. 

Mr. Neil Baillie has recently published a translation of ‘selected 
portions from two books of the Fatdwa al-A£lamgírí that comprise the 
whole subject of sale. -“ The rule adopted in making the selections,” 
says Mr. Baillie, “ was to retain everything of the nature of a general 
proposition, but to reject particular cases, except when they were 
considered to involve or illustrate some principle or maxim of law." 
The translator has executed his task in a most able manner, and, by 
preserving the divsion and arrangement of the original into chapters and 
sections, has rendered reference to the Arabic text a matter of no 
difficulty to the Oriental scholar. He has added throughout explana- 
tory. notes, which might, perhaps, have been extended with profit to 
the student. -This work is a most imporant addition to the trans- 
lated treatises on. Mahomedan Law; and, being printed at the public 
expense, affords an addition! instance of the reiferated and judicious 
liberality of the Honourable Court of Directors in PORE works 
tending to benefit India, . 
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No. 16.—8ummary of the contents of the notes of Argument 
as contained in Appendix VIII to the Memorial. 


1. A Wakf is essentially different from a gift. Therefore the 
condition requiring the absence of perpetuity in gift does not involve 
the consequence that a similar condition is necessary in Wakf, that is 

to say, that condition does. not require that Wakf likewise ond 
be free from the objection of perpetuity. 

2. Reason for perpetuity being void in sale or gift according to 
Mahomedan Law. 

3 and 4. Reasons against perpetuity in English Common Law do 

not apply to Mahomedan Law, which is founded wholly on Religion 
and is absolutely mixed up with it. If perpetual Swwab can be 
obtained by ‘means of a perpetuity, there is no objection to a 
perpetuity. The best use of property is to make it conducive to 
Swuwab. All Mahomedan institutions have religious notions for their 
foundation, eg., Gifts, Sales, Wills, and Wakfs. 
5. Difference between a Gift and a Wakf. Wakf is for consid- 
eration. ١ l 
6. Wakf is a kind of Sudka. Distinction between Sudka of lands 
and Wakf of lands. The motive in both is to obtain Suwa, and , 
Sswab is the consideration in both, but in Sudka the lands are 
transferred, and in Wakf the lands are tied up, 

7. What is a Sudka. 

8. In Sudka there is a consideration which consists of Suwab. 
Promise of God to give Suwab is sufficient consideration. 

9. Text of the Koran on Suwad. 

10, The motive in making Sudka is to get Suwab. The object 
of Sudka might be the rich as well as the poor. In Zaka/ or poor 
rate, the rich and certain relations cannot participate. : 

11i. To make Sudka is not obligatory but aaa but to 
give Zakat is obligatory, 

.` ` 13. A Mahomedan is free to dispose of ee provided the 
right of heirs does not fetter him. When is the right of heir a fetter? 
8 13. A Mahomedan in.health is able to make any disposition of 
his property even if it involves perpetuity. 
- 14. Bearing of indebtedness on the right to make Wakf. 

15. The institution called Wills is based on traditions and religious 

considerations similar to those which constitute the foundation of Wakf. 

- 36. Distinction between the motive of a Wakf and its object : 
confusion of ideas guarded against. Hamilton’s mistake that the 
object must be pious and charitable, corrected by Baillie. 


4 
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17. Correct view of motive and object. The motive is to get 
Suwad, and the object must be such as is calculated to bring Suwab, 
not according to natural religion or a universal code of morahty, but 
according to the religious belief of the Mahomedans. 

18. Mr, Hamilton's incorrect translation of Aboo Huneefa’ s. 
definition of Wakf, as involing Sudka, is the foundation of the mistake 
that the object aud purpose of a Wakf must be pious and charitable. 
Correct translation of Aboo Huneefa’s definition of Wakf given. 

19. To arrive at a correct notion of Wakf, you must find out upon 
what point relating to Wakf, Mahomedan Lawyers are agreed and 
wherein they differ. New element of divergence should not be intro- 
duced. There is perfect unanimity in regard to what ought to be the 
motive of a Wakf and its object: and this unanimity arises because 
the perception of the motive and object is based on the Mahomedan 
religion, which is common to all. Wakf itself involves perpetuity 
according to the agreement of all. 

20. Wakf, according to Aboo Huneefa, involves Sudka of. profits 
upon the poor or upon any of the many ways of hyr or means for 
obtaining future reward. 

21, Wakf, after it has been made, is, according to Aboo Huneefa, 
. permissible but not obligatory. Reason for its not being obligatory 
consists not in its being liable to the objection of perpetuity but consists. 
of principles which are fairly traceable to, and mnie indc: arise out of, 
the Mahomedan Law. 

22. Reasons which induced Aboo Huneefa to hold that Wakf 
is not obligatory even after it has been made, refer to the text of the 
Traditions of the Prophet, as construed by him, 

23. Futher elucidation of those reasons. 

24. Substance of the argument of Aboo Huneefa set forth in other 
words. 

25. How, according to Aboo Huneefa, a Wakf after it has been 
made, could be rendered obligatory so that it becomes no longer 
capable of being avoided—decree of the Kazy in a JMooj/aAid- e 
matter. 

26. Aboo Huneefa agrees with Aboo Yusoof a and Mahomed s ag 
regards the motive of a Wakf and its object. | 

27. Aboo Huneefa's objections are E by Aboo Yusoof 
and Mahomed. 

28. One argument of Aboo Huneefa, based on a Text of the 
tradition of the Prophet, namely, there is no detention of propery from 
rules of inheritance—refuted. 

29. Another objection of Aboo Huneefa, based on another text 
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of the tradition of the prophet—z/z,, that the prophet sold Wakf 
property—refuted, 

30. Another objection of Aboo. Huneefa refuted, viz., that the 
Wakf property must necessarily remain in the ownership of the Wakf, 
otherwise how could the conditions laid down by him to regulate the 
Wakf, be held valid. 
` 3l. Aboo Huneefa’s view that Wakf, after it has been made, is 
not obligatory, has not been recognised and received as correct Maho- 
medan Law, 

32. Aboo Yusoof and Mahomed support their views that Wakf, 
after it has been made, is obligatory by citing authority and by reason- 
ing from analogy. The authority is the direction of the prophet to 
Oomur, his companion, to make Wakf 05 

33. Wakf is obligatory after it has been made, according to the 
two disciples, in order to enable the Wakif to receive Suzwab per- 
petually. 

34. Wakf of the prophet and of Abraham and of the companions 
constitute precedents which are authority of a binding nature. 

35. It isthe duty of the Mujtahid and Imam to see the relevancy 
and force of authority so as to deduce rules of action in regard to Wakf 
or in regard to any other question. The Mookullids or followers are 
not allowed to test the conclusion of the 7maz and Mujathid, inasmuch 
as their indifferent and scanty knowledge on the subject is not calcu. 
lated to lead them to a correct decision. This is a well-settled princi- 
ple of Jurisprudence. Sell'sfaith of Islam shews how vast should be the 
extent of a Moojfahrd’s knowledge and information, and how complica- 
ted are the rules of the science of Jurisprudence or Z/m-:i-Oosool. 
Conflict between conscience and conduct should be avoided. 

36. Difference between Mahomed and Aboo Yusoof, Mahomed 
says the object should be expressly perpetual, and Aboo Huneefa sup- 
ports him. 

37. Aboo Huneefa found difficulty only at the beginning. After 
& Wakf becomes obligatory he agrees with one or other of his disciples. 

e 38. Aboo Yusoofs view. For the validity of a Wakf the object 
stated need not be perpetual, because Suzwad is sometimes derived from 
a thing not perpetual. Wakf itself involves the idea of perpetuity, aud 
after the failure of tbe object, the profits should go to the poor. 

39. According to Aboo Yusoof, a Wakf is good when it 15 on the 
man's children or on his Oommi Walud. This is a direct and positive 
authority of the Imam in favor of the proposition submitted ; and such 
an authority cannot be disregarded without affront to the Mahomedan 
Religion and without in effect repealing the Mohamedan Law. 


E 
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40. The object of Wakf, according to all the three Imams, must 
‘be of a nature capable of yielding Suwxd. In addition to that element, 
Aboo Huneefa and Mahomed require that the object mentioned should 
be perpetual. Aboo Yusoof does not require that the object mentioned 
should be perpetual. "Therefore it is a good Wakf when it is made on 
children and descendants, and on their failure to the poor. The ruling 
in LL.R., 13 Mad, Ser., page 66, and 10 Bomb. High Court, page 7, 
having not, therefore, laid down the correct law, the Judges were 
misled by Hamilton's mistake ; and Johnson's Dictionary and Wilson's 
‘Glossary were not calculated to explain the real meaning of the Hedaya : 
I.L.R., 6 Cal. Series, page 744, deals with the tradition of the 
prophet. This tradition was not cited by Aboo Yusoof to shew the 
validity of a Wakf on children, on which question there was no differ- 
ence, but to shew the validty of a validate Wakf on one's self, because 
Mahomed differed from him on this question, 

4t. Another point of difference between Aboo Yusoof and Maho- 
med is how a Wakf is constituted. 

42. In this matter, Aboo Huneefa sides with Mahomed. 

43, Another point of difference ‘between Aboo Yusoof and 
Mahomed is whether a man can make Wakf on himself, and can ap- 
point himself a Mootwally. 

44. Reasons assigned for Aboo Yusoof’s view: the object in 
making Wakf is to get Sua), and that is obtained by maintaining 
one’s self. REM 

45. Aboo Huneefa probably agreed with Mahomed in holding 
that a man cannot make Wakf on himself. 

46. Aboo Yusoof's view is the governing authority, and therefore 
a Wakf on one's self and his children is lawful. Wakf is an institution 
which should be encouraged. | 

47 and 48. A mistake in Hamilton corrected. 

49. Wakf on one's children and thereafter on the poor 18 valid 
without difference: Aboo Vusoof validates Wakf on one's self and the 
owner can appoint himself a Mootwaliy. 

so. Mahomed subordinates Suwad to other considerations, when- 
he lays down that Wakf on one’s self is not valid: Aboo Yusoof subor- 
dinates other considerations to Swab when he validates such a Wakf. 

. $1. The whole ofthe Law of Wakf is based on the theory of 
Suwa, l 1 | 

52 and 53. Authorities cited in go of the proposition ad- 
vanced in paragraph 51. . ate 

54 and 55. Islam is not a condition to the: validity of Wake: still 
a Wakf depends on the idea of Koorbut or Sutoab. 


a 


t 
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58 and 57. Conclusive instance that the theory of Swwad must 
regulate the validity of a Wakf and not the idea of perpetuity. Ifa 
Moslem becomes an apostate, his Wakf falls to the ground. 

58. What is the idea of Swab ? To what object should it relate- 
to be useful 2 Swab is obtained by the doing of any act of self-denial’ 
with a pure motive. 

59. Acts conducive to Swwab must be ascertained from the 
Mahomedan Law. Validity of a Mahomedan Wakf could not be- 
ascertained by reference alone to Suwab according to Zimmee ideas ;- 
when a Zimmee Wakf doas not depend solely on the Zimmee ideas of 
Suwab, but must also involve the Islamic idea of Suwad, then how can 
a purely Mahomedan Wakf exclude the Islamic idea of Suwad 2 

The Mahomedan Law is immutable. 

60. In a Wakf the Sua» from the moon/au! or profits reverts to- 
the owner. 

61, What acts or objects are productive of Suwad according to 
the Mahomedan Law as laid down by authorities accepted by approved 
_ Text- writers, 

The Hedaya has not left undetermined the question whether Aboo- 
Yusoofs view is the governing authority. According to the Hedaya,. 
the view of Aboo Yusoof is the governing authority. 

62. LL.R. 11 Bomb. Series, page 492, laying down that the- 
Hedaya does not decide between Aboo Yusoof and Mahomed, is there-. 
fore wrong. 

63 to 6s. Notice of further authorities of the same character a 
in paragraph 61 and which are accepted by similar Text- Writers. 

66. The authorities tated in paragraphs 61 and 63 to 65 con- 
stitute precedents for Wakf, and have been received and accepted as 
binding in the school which governs this case. They denote acts 
which Suwad is obtained. 

The Mahomedan Law is Divine in its origin, and, therefore, deg 
of British Indian Courts to the contrary are not be taken as th 
medan law. The sources of the Mahomedan Law pointed 
structions of the divine texts by Moojtahids and Imams and t 
of the Mahomedan Law as expounded by them is binding 
and conduct. The Kazy must decide according to what 
The British Legislation has preserved the Mahomedan 
to the Mahomedans, and that law is as laid down by 
The Privy Council have in effect nullified Aboo Yuso 
thus repealed the Mahomedan Law. The patent’ of T 
been noticed by Mr. Morley, : 

67. The Mahomedan Law strictly "T€ against th 
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of decrees unsupported by the Koran or the Soonnat or the opinions 
of Mahomedan Doctors. 

68. The Privy Council decisions dealing with Hindu Law texts 
of ancient sages lay down how those texts are to be construed, and how 
the construction ought to be approached: “ Nothing at variance with 
religion is likely to have flowed from such a source.” ‘ Nothing from 
any foreign source should be introduced; nor should courts interpret 
the^text by the application to the language of strained analogies.” 
“ Approaching this somewhat delicate subject with an unfeigned desire 
to decide it in harmony with the religious feelings of the Hindus, &c. ” 

Again, “ The duty of a European Judge is not so much to enquire 
whether a disputed doctrine is fairly deducible from the earliest 
authorities as to ascertain whether it has been received by the parti- 
cular school which governs the district, &c., &c.” 

69. Summary of argument and propositions established. 


No. 17.—Appendix VIII to the Memorial; being Notes of 
argument of Maulvi Mahomed Yusoof, B.A., B.L., Khan 
Bahadoor, in support of the validity of Wakfs on one's 
self and his descendants according to the Mahomedan 
Law. 


1, The rule against perpetuities has no connection with the law 
f Wakf, and Wakf cannot be controlled by that rule, because that 
rule has reference to the law of Gifts, and the law of Wakf is not a 
branch of the law of Gifts. So far as gifts are concemed, the Maho- 
medan Law is not open to the objection that it contravenes the rule 
gainst perpetuities, and it is not my contention that, under the Maho- 
dan Law of Gifts, property could be tied down for an indefinite 
. On the contrary, if a gift is made, the property becomes vested 
onee absolutely and immediately, and he becomes the owner, 
s full power of disposal. 
also in the case of 2 sale. You cannot sell property 
ing it vest absolutely in the purchaser. As in the case of 
t the property vests in the donee so also in the case of 
attempt to regulate succession to an estate sold or given 
attach a condition to its tenure, is void under the Maho- 
















to in paragraph 11, page 6; para. 12, page 7; para. 15, page 9; 
; para, 17, page 10; para, 18, page 10; para, 19, page II ; para, 20, 
29, page 14; and para, 30, pages 15 and 16 of the Memorial. 
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medaņ Law, as tending to destroy the very object of sale or gift; in 
such cases the sale or gift is good and absolute, and the condition is 
void. The property having vested in the purchaser or the donee by 
words of sale or gifts, it ceases to belong to its original owner so as to 
enable him to attach conditions ; and there is no such thing as a partial 
vesting of property or vesting only for life by means of words of sale 
or gifts; in other words, there are no words of sale or gifts by which 
ownership can be transferred only partially and not absolutely. 

3. The reasons, according to the English common Law, for 
disallowing the tying up of property in cases of settlements as mean- 
ing conveyances by way of provision for a family, are set forth by 
English Text-writers. Although the tying up of property had been 
allowed for generations in England, still the consequences being 
detrimental to the holding of property from a worldly or secular point 
of view, the same came to be disallowed later on; so that as the 
English Law now stands property cannot be entailed indefinitely as 
prejudicial to “that free and active circulation of property, which 
is one of the springs as well as the consequences of commerce." 
By such entail “ the improvement of land is checked; its acquisition 
rendered difficult ; the capital of the country is gradually withdrawn 
from trade ; and the incentives to exertion in every branch of industry 
diminished." But the Mahomedan Law made entails void ever since 
the law was established : it does not allow them even to the limited 
extent now recognised elsewhere. So that what it had taken ages 
in other countries to accomplish, existed already in the Mahomedan 
Law from the very beginning. 

4. But in the other countries law is untrammelled by religious 
considerations ; the only point which that law has in view is progress 
in a worldly sense: not so according to the Mahomedan Law. Legal 
considerations and, in fact, all considerations must give way to religion ; 
in fact, law is religion and religion is law. Law and religion are mixed 
up and intertwined with each other according to Mabomedans, and the 
origin of law is religion. And as will appear later on, the best use of 
property is that which secures to the owner religious merit and religious 
reward in the world to come. “ Necessity requires that a Wakf should 
be obligatory in order that the Wakif might receive Suwad or religious 
merit perpetually.” (See page 52, paragraph 33). In. regard to the 
intimate connection between law and religion it will be noticed that 
every disposition of property is either based on authority of a religious 
character, such as the text of the Koran or tradition of the prophet, 
or has for-its object something of a religious nature. There is nothing 
in the law which cannot be traced to religion. Take for instance Hiba 


e 
, 


5 
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or gift. The author of the Dooroo? Mookhiar says at page 634, Galcutta 
edition of 1856— | 


در اامضتار amie‏ مهتا amio‏ عرس و هولفة التفضل على الغيرولو غير 
مال و شرعا تمليك العين Upo‏ اي بلا عوض لن عدم Quan‏ وط فيه + + + 
و Voies‏ ارادة الخير cott)‏ دنيوي كعوض ومحبة و حسن ثثام. و اخروي قال 
الأمام ابو منصور يجب على المؤمن ان يعام ولدة الجود و الأحدسان كما يجب 
عليه إن يعلمة التوحيد و الأيمان ان حب الدنيا راس كل ali Babs‏ و هي مندوبة 
و loa‏ سنة قال agle‏ الصلوق و السلام تهادوا تعدابوا « 


* And according to the dictionary Gift is to do favour to another, 
although the favour might be in respect of what is not property. And 
according to the Shera, Gift is to make another owner through kind- 
ness, that is, without consideration ; because absence of consideration is 
a condition in the same.” * * “And the cause of gift is the 
intention that good might come to the donor in this world; as for 
instance, to get something in lieu of the same, or get loved or get 
praised favourably ; or that good might come to the donor in the other 
world: Imam Aboo Munsoor says, ‘And it is obligatory on a true 
believer to teach his children to be generous and to oblige others, as it 
is obligatory on him to teach them the unity of God, and what is true 
belief, because the love of this world is the origin of all sinfulness: so 
laid down in the Nihaya.’ And to make gift is %sundood or laudable, and 
to accept the same soonnu/ or in accordance with the teachings of the 
prophet. Says the prophet, on whom be peace, ‘make gifts amongst 
each other and create love amongst each other." The text oi the 
Koran from which the origin of the institution of gift is traced is given 
in the Arabic Kefaya, Volume III, page 673. Then the Doorool 


kd 


` Mookhtar says at page 638 :— 


در amano yet‏ ۸ و là‏ تصدق بعشرق palja‏ او less‏ لعقيرين e^‏ ." 
dat‏ للؤقير صدقة و الصدقة يراد بها DP Bay‏ و هو واحد فلا شيوم # 


“Therefore if a person makes Sudka in respect of 10 dirhams, or makes 
a gift of the same to two poor persons, this is valid ; because to make a 
gift to a poor man is to make Sudka to him: and by Sudka is meant to 
seek the favour of God, who is one and the same, and therefore there is 
no moosha (or confusion). 

So also in the Arabic Kefaya, Volume III, page 1, the institution 
of sale is traced to the text of the Koran '* And'God has legalised sale 
and has rendered usury unlawful, " 1,4 و ههرم‎ ew! alh dal و‎ As regards 


‘Wills, the origin of it will be found discussed further on in page 47, 
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paragraph 15. As regards Wakf the authorities and texts in favour of 
it are numerous. 

5. Buta Wakf is essentially and radically different from a gift or 
hiba : by the latter the Ays or substance of a thing is transferred by one 
person to another person : by the former there is no transfer of the Ay or 
substance from one person to another, but the 4y# or substance is trans- 
ferred to God (and is thus suspended and tied down) with a direction that 
the fruits or profits should be applied to the purposes of man, who never 
becomes owner even of those fruits or profits (which are to be pro- 
duced in future and are at present non-existent), not to say of the sub- 
stance : of course, after a person has received the fruits and profits, he 
becomes their owner, but before he has received them he 1s not their 
owner. Again, gifts is without consideration, and, therefore, under 
certain circumstances, it could be resumed : but Wakf is for a con- 
sideration, the consideration being Suwad or religious merit. 

6. It is essentially necessary to realise with precision what view 
the Mahomadan Lawyers have taken of the nature of a Wakf. Wakf 
isa kind of Sudka, which Mr. Hamilton has erroneously, as shewn 
later on (see page 48, paragraph 16 and page 49, paragraph 18), trans- 
lated into Alms-gift (see Hamilton's Hedaya, Volume II, page 334). 
Sudka is a particular kind of disposition, which has Suwab or religious 
merit as the consideration, and which includes both moveable and 
immoveable property, and might consist of the substance or of the 
profits, and might involve the element of prepetuity or not. Wakf is a 
disposition of the like kind with Sudka, but restricted to immoveable 
property, and involves the element of perpetuity. Baillie in his Digest 
at page 546 says, “ Helal, the son of Yehea (printed in Baillie’s Digest 
by a misprint as John ) has said in his treatise on Wakf or appropria 
tion that if one should say *  * * ‘This my land is a Sudka’ 
and point it out, without specifying the boundaries, it would be a Sudka, 
because land is sufficiently made known when pointed out. 5 * 
Such a Sudka would be a /umleck or transfer of property, and not a 
Wakf or appropriation." The meaning of it is, that the land shall 
begome the property of the poor, and it shall be divided amongst them, 
and-shall become their property, and they shall have the power of sale, 
and the property shall be subject to inheritance by their heirs. The 
disposition here relates to the substance of the property, in considera- 
tion of Suwad: what distinguishes it from Wakf is that in the case put 
by Helal the substance is transferred, and therefore also the profits, 
but in Wakf the substance is detained, so that the ownership remains 
with God, and 15 not transferred to a particular individual, but the 
profits go to persons who are the objects of the Wakf. 
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, Another passage cited by Mr. Baillie is at page 546 in these words :— 
“ When a man has said, ‘I have given the income ( Ghullut) of this my 
mansion as a Sudka for miskeen or indigent persons,’ or has said, ‘This 
my mansion is Sudka for indigent persons' he is to be commanded 
while he lives to distribute it in charity; butif he should die before 
the distribution, the produce and the mansion would both belong to his 
heirs; and if while alive he should give the value in charity it would be 
lawful.” Here the land continues in the ownership of the proprietor, 
who does not part with that ownership either in favor of the indigent 
or in favour of God ; therefore, there is no transfer of the substance of the 
thing: and there is consequently no /umleek and no Wakf, but the 
proprietor bestows the profits in Sudka in order to get Suwad: when 
the poor actually get the profits, then the owner gets the Swab : if there 
is no distribution of the profits before the man's death, the disposi- 
tion falls through, and he gets no Suwa?, which is the consideration for 
the enjoyment of the profits ; and the property, which was never parted 
with, passes to the heirs: and the accumulations or the undistributed 
profits also pass to the heirs, because they would become Sudka when 
received by the poor, which was never done here. 

7. It is, therefore, very necessary to ascertain what a Sudka is. 

8. The author of the Shurwh Vikaya at page 292, line 3—(see 
Lucknow edition of Moonshy Newal Kishore, printed in 1884), says, 
“ Gifts is the making another proprietor of the (Ayn or) substance, 
without consideration," ( عوفى‎ W الودة تيليى عين‎ ) The same author 
$ 


says at page 295, line 12, وصل‎ aid في الصدقة‎ e^ ان الرجوع لأ‎ Gods والغرق‎ ( 
( وهو الكواب‎ coe} اليه‎ ٠ And the difference between them (that is, Hiba 
and Sudka) is that revocation is not valid in Sudka, because the giver . 
of the Sudka has received consideration, and that consideration is 
Suwabd (or religious merit )." 

So also the Hedaya, Arabic edition, Volume III, page 699, line 3, 
printed at Calcutta in 1841), says— 


ist وكذلك‎ dea هو الذواب وقد‎ dy ——25,]| m. وله رجو ع في الصدقة‎ ) 
الثواب وقد حصل‎ GW! يقصد بالصدقة على‎ oF aid غاي إستصسانا‎ us صوق‎ 
( أ المقصود هو الثواب و قد حصل‎ add) اذا وهب‎ fos و‎ 
** And there is no revocation (or retractation) in Sudka, because the 
object is Suwa (or religious merit), and that has been attained: 
so also (there is no revocation), if a man makes Sudka on the rich, 


reasoning by way of Zs/ehsan (or analogy), because the object of making 
Sudka on the rich is Swab, and the S:iab has been attained: so also 


Vor. II.] APPENDIX VIII TO THE MEMORIAL, 250” 


there is no revocation if a person makes Aiba on a poor man,’ because 
the oBject is Suwab, and that Suwad has been attained. _ 

The same passage has been translated by Hamilton at page 310, 
Volume III. of his translation of the Hedaya thus : —^ Retractdtiod df 
alms is not lawful, because the object in alms is meri? in the sight of 
God, and that has been obtained; If also a person bestow alms upon 
a rich man, it is not lawful to retract therefrom, on a favourable con- 
struction of the law, because to acquire merit in the sight of God’ may 
sometimes be the object in bestowing alms upon the rich. ‘In the same 
manner also, if a person make a gift of anything toa poor, it is not lawful 
to retract it, because the object in such gift is merit, and that has been 
obtained. " 

The Xifaya, which is a commentary on the Hedaya, and which is 
printed at foot on the same page of the Hedaya, whilst commenting on 
the passage of the Hedaya dealing with the Sudka on the rich, says, 
that Sudka on the rich also becomes Aoorbué (or nearness, that is; 
Suwab) for which the giver becomes entitled to Suwad, because the 
rich, though possessing property of the value of a JVisaó (otherwise he 
would not be classed as Ghuny or rich) might have a largé family to 
support, and people make Sudka on such like, in order to get Suwàb 


qx)‏ التصدق على الغني قد يكون قربة يستصق بها النواب فقد يكو bis‏ يملكد 
bhai‏ و له عيال كثير والنامى يقصدقون quo‏ مثل هذا لنيل الذواب ) 


e 
The author of the Aynee (at page 619, line 8, Volume III, edition 
printed at Lucknow by Moonshy Newal Kishore), whilst commenting 
on the passage in the Hedaya UE with Sudka, 8 down the same 
principles : he says-— 


pe 3,)‏ فى فى dial.‏ إن المقصود هو الثوب وقد حصل cs!‏ الميقصون. 
فصارت كهبة عوض (Be‏ 


“ And there is no retractation in Sudka, e the object is Suwa, 

and that object has been obtained: therefore Sudka becomes like gift 
in which consideration has passed (that is, Aiba-bil-atwus)."” Then 
follows a discussion in which the author shews that although the Stab 
is to be obtained in the world to come, by the mere favour of God, 
who is all powerful, and might not be favourably inclined, still the pro- 
mise of God that there will be such a Suzsab is sufficient consideration 
without the present certainty that the Swwad-shall be realized in future : 
what is certain is that God has made the promise and the Koran is the 
authority for the proposition that the pormisé of God is sure to be 
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realized (for God has said الميعاد‎ «Als y Ui إن‎ “Verily never does 
God break his promise ”). : 


9. God says in the Koran in the 3rd Chapter in the Soorai Bukur 
as regards Sudka :— 


مثل Quilt‏ ينفقونى اصوالمهم في سبيل الله كمثل حبة إنبقت سبع سنابل 
کو ۶ 
Y 5 0 2‏ 


“Those who give away their property in the way of God are like those 
who sow a seed which grows into a tree with seven branches, so that 
in each branch there are one hundred grains: and God doubles eveu 
this in whosoever’s favor He wishes, and God is generous and 
knowing." 

10, Sudka being thus based on the promise of God's favour in 
the world hereafter, and the motive of Sudka being religious merit, the 
object of Sudka might be the rich as well as the poor, as shewn in 
paragraph 8. And in this connection it must be borne in mind that 
there is an institution amongst the Mahomedans which is called the 
Zaka!, and in which the rich cannot participate, and which is exclusively 
for the poor.  Za£a/ is the poor rate, and it is one of the four things 
which are obligatory on a Mahomedan on pain of penalty hereafter. 
Those four things being /Vumaz or prayer; Rosa or fasting; Huy or 
pilgrimage to Mecca; and Zu£&a/ or a poor rate on property. For the 
rules of Zu&a/ see Sell’s Faith of Islam (Pages 34 and 35 ante, Appendix 
VI). It follows from this that a man's own near relations and also the 
man himself could very well be the object of Sudka, and conclusive ` 
authority on this point will be found when the direct texts on Wakf 
will be dealt with. | 

11. It must also be remembered that, according to Mahomedan 
Law, Sudka is not obligatory or Wajib, but itis Z'uburroa or Moostuhub, 
that is, an act though optional but commendable as contradistinguished 
from Zakat or poor rate which is obligatory. 

12. According to the Mahomedan Law a person is free to make 
whatever disposition he likes, and the power to dispose of property is 
controlled only by reference to a circumstance which does not affect 
the validity of an ordinary Wakf made in health, v;z., by the time? in 
relation to death, when that power is exercised. If the disposition is 
made dependent on death, then, inasmuch as the right of heirs accrues 
on that event, the disposition is not valid except as to a third of the 
property; so also if the disposition is made at the time when the last 
moment has arrived, it cannot exceed a third; because the earliest 
moment when the right of heirs comes into operation is the last moment 
of a person's life when all hopes of life are gone. 
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1g. It follows, therefore, that, when a man is in health, he is able 
to make whatever disposition he thinks proper in respect of his pro- 
perty, and no consideration, either relating to his heirs or to any other 
matter, can control his freedom of action, or avoid his act of disposi- 
tion, whetherit be a sale, or a gift, or a Wakf involving perpetuity, 
provided such disposition is otherwise in conformity with the rules and 
conditions laid down in that behalf by the Mahomedan Law. 

14. I do not stop here to consider the case of indebtedness of the 
intending Wakf-maker. The Mahomedan Law does not allow any of 
iis institutions to be prostituted for the vile purpose of converting it 
into a means of defrauding creditors; though it is remarkable that in 
all cases of debts it 15 the Hindoo who is the creditor and who, in all 
probability, knew full well that he was advancing money knowingly on 
a doubtful title, If the Wakf is made with the intention of defrauding 
creditors, there is no Suwa and no Sudka; consequently there is 
nothing in the Mahomedan Law to legalise such Wakf, The Futawai 
Alumgeeree, as translated in 4 B.L4AR., A. C., go, says as follows:— 

“Tf a man mortgages land, and then makes an endowment of it 
previous to redemption of'the mortgage, the endowment shall be 
binding, and this shall not cancel the mortgage. If the land, after 
remaining some years (not two years, as translated by Baillie, page 
555 of his Digest) in the hands of the mortgagee, the mortgage be 
redeemed, it shall revert to the purpose to which it was appropriated. 
Should he, previous to the redemption, die, and leave sufficient assets 
with which to redeem the land, the redemption shall be effected, and 
the endowment shall be rendered effectual; but should he not leave 
sufficient assets, the land will be sold, and the endowment shall be 
rendered void." 

Again Baillie in his Digest at page 555, says as follows :—" It is a 
further condition that the party making the appropriation is not under 
inhibition at the time either for facility of disposition or debt." 

. X5. ‘Jt will be noticed that in regard to Wills, that institution, like 
the institution of Wakf, has its origin in matters of religious belief, and 
the, law regarding that institution likewise is extracted from the 
traditions of the prophet of like nature with the traditions bearing on 
the law of Wakf. The reasons assigned for the institution are stated 
in Hamilton's Hedaya, Volume IV, page 467. '* Wills are Jawful on a 
favourable construction. Analogy would suggest that they are unlawful; 
because a bequest signifies an endowment with a thing in a way which 
occasions such endowment to be referred to à time when the property 
has become void in the proprietor (the testator) ; and as an endowment 
with reference to a future period (as if a person were to say to another, 
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‘I constitute you proprietor of this article on مرغ‎ morrow’) is unlawful, 
supposing even the donor's property in the article still continues to 
exist at that time, it follows that the suspension. of the deed to a period 
when the property is null and void (as at the decease of the party) is 
unlawful à: fortiori. The reasons, however, for a more favourable 
construction in this particular are twofold. First, there .is an in- 
dispensable necessity that men should have the power of making 
bequests; for man, from the delusion of his hopes, is improvident and 
deficient in practice; but when sickness invades him, he becomes 
alarmed and afraid of death. At that period therefore he stands in 
need of compensating for his deficiencies by means of his property, 
arid this in' such a manner that if^ he should die of that illness, his 
objects (namely, to compensate for his deficiencies and merits in a. 
future'state) may be obtained; or, on the other hand, if he should 
recover, that he may apply the said property to his wants ; and as these 
objects -are attainable by giving a legal validity to Wills, they are 
therefore ordained to be lawful, Secondly, Wills are declared to be 
lawful in the Koran and the EOS ; and all our اا‎ moreover 
have concurred in this opinion." i 
Again the author of the Hedaya (see Arabic Edition, Volume IV, 
page 1,429, and Hamilton, Volume IV, page 469) cites the tradition 
reported by Saad, son of Vikkas by way of authority to restrict Wills 
within a third share of the property. “ In the year of the conquest of 
Mecca, being taken so extremely ill that my life was despaired of, the’ 
prophet of God came to pay me a visit of consolation. I told him 
that by the blessing of God having a great estate, but no heirs except 
one daughter, I wished to know ‘if I might dispose of it all by will." 
He replied, ‘No’; and when I severally interrogated him ‘ if I might 
leave two-thirds or one-half,’ he also replied in the negative; but when 
I asked if I might leave a third; he answered ‘ Yes, you may leave a 
third of your property by Will; but a third part to be disposed of by 
Will is a great portion: and it is better you should leave your heirs rich 
than in a state of poverty, which might oblige them to beg of others.' " 
' The author of the Hedaya then in the passage which follows the 
above .quotation sbews at what time the right of heirs comes to be 
connected with the property of the owner :— Besides, the right of the 
testator's heirs is connected with his property; for when he is in his 
last. illness, he has no further use for it ; and as this is the cause of the 
title to it becoming null and void in him and vesting in the heirs, their 
right, therefore, at that period becomes connected with it accordingly." ` 
So that even if during health the testator directs that more than a third 
shall go to the legatees, the bequest in excess of the third will be 
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invalid for the very reason for which such bequests would be invalid 
when made during his last moments. 

. The reason for the lawfulness of the bequest to the extent of a third 
is supported in the Hedaya, as already submitted, in this very paragraph 
by the Koran and the traditions of the Prophet in the passage,— 
* Secondly, —Wills are declared to be lawful in the Koran and the 
traditions"; but the tradition though not set out by Hamilton is set 
out in the original Arabic, and it is this— 
إموالكم‎ ely وهو قول النبي علي السلام إن الله تعالى تصدق عليكم‎ ( 
( pine! او قال حيث‎ pile تضءونها حيثك‎ psi في آخر اعماركم زياد لكم في‎ 
“ And that tradition is the saying of the prophet, on whom be peace— 
Verily has God given you power over a third of your property at the 
` end of your age (that is, at the last moment) in order that you might 
(have the opportunity to) add to your good acts; so place that third 
wherever you desire (that is, do with it whatever you please) or wher- 
ever your heart desires." (See also Aymnee, Volume IV, page 583). 
Baillie at page 613 (2nd edition) says,—" It is proper for a man to 
makera Will when there is no right against him on the part of Almighty 
God; but cf zs an tncumbent duty fo do so when there is such a right; as 
for instance, when he has omitted to pay his Za&a/ or poor rate, or to 
fast, or to perform the Z/uj or pilgrimage to Mecca; or to say the 
prescribed prayers." e 

. The object of Wills must be one, the justness of which is measured 
by religious ideas, for Mr, Baillie in his Digest, at page 625, says it is 
laid down, “And it is lawful for a Moslem to make bequest to poor 
Christians, for that is no sin—in opposition to building a church for 
them, which is sinful, and he who assists in building churches for them 
is a sinner. Again at page 662, the validity of Wills of Zimmees (or 
infidels who are allowed to remain in a Musulman country on the pay- 
ment of a Jezia) for other than secular purposes, is regulated by, among 
other considerations, the consideration whether the purpose is Korbut 
or a means of approach to Almighty God both with them and with us, 
dr with them only, or with us only, and so forth. 

16. In matters of Sudka and Wa£f there is not unoften confusion 
of ideas arising from the ambiguity involved in the word odject, which, 
at one time, is used to indicate the persons for whose benefit the Sudka 
or the Wa&f is made, and at another time is used to Indicate the motive 
which prompts the Sudka or the Wak/: that motive is no doubt 
religious or charitable in the sense already explained, vrz., that the 
motive is to obtain religious merit or Suwad; but the religious merit 


is not unoften transferred from the motive to the object, and it is said 
* 
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and wrongly said, that the object should be religious or charitable in 
the sense that it should be pious. The error in restricting Wak/s to 
religious or charitable objects arises from this confusion. It is owing 
to this misapprehension, that Mr. Hamilton, at page 334, in Volume II, 
explains ** Wakf or appropriations” as “meaning always of a pions or 
charitable nature.’ This mistake has been corrected by Baillie in his 
Digest at page 557, note 3 (and edition), where he says—“ Mr. 
Hamilton has unnecessarily restricted the legal meaning to appropria- 
tion of a pious or charitable nature (Hedaya, Volume II, note page 334), 
and he has been followed by Sir William Macnaghten who renders the 
words by ‘endowments.’ But it will be seen hereafter that the term is 
more comprehensive, and includes settlement on a person’s self and 
children.” l 

` 17. I lay very great stress on this difference between the motive 
of the Wakf and its object, and I submitthat all false notions entertained 
in the matter of Wakf have their orígin in this confusion, and have 
been fostered and perpetuated by this confusion, I say that the correct 
view is, that the motive which impels a person to make Wakf is that 
God should be pleased with him and shew His favour ta him ; this 
motive is religious, because the Mahomedan religion teaches him that 
a motive like this is a thing a Mahomedan should entertain and strive 
after, His religion teaches him that God's pleasure and favour are 
worth having ; but being a Mahomedan, his idea of God's pleasure and 
favour is in accordance with ideas inculcated by fig religion and drawn 
therefrom : he is not one who professes a natural religion, so that the 
motive should assume the form of something which would bring good 
to him generally speaking and according to ideas of all religion: neither 
is he a freethinker to have no notion of a reward in the future; but he 
is à Mahomedan charged with the especial ideas of his religion in 
regard 1o what is good or bad : his motive must be in consonance with 
his especial training under the Mahomedan system. "The next thing 
for him to do is to see how his motive is likely to be fulfilled and 
realized, and by what acts it is likely to be accomplished. Here again 
his religion furnishes him with principles how he is to realize his hopes 
and desires; and the answer to this question constitutes the object as 
distinguished from motive ; and in the case of Wakf the object of the 
Wakf could be ascertained by answering the question by benefiting 
whom would he attain religious bliss: those persons are the object of 
the Wakf: in order to see what objects would fulfil the motive, you 
must go to the principles of faith and religion, beqause here you are 
dealing with à Mahomedan case; a Mahomedan is seeking religious 
reward; he must be guided by the Mahomedan Theology; he must 
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not be guided by universal morality, which is as variable as social 
matters, but he must go to his religion in quest of the object: he must 
not be guided by an argument like this:—feeding even infidels is 
naturally a moral act, and is therefore good; this is no argument to 
him: what satisfies him is this, my religion tells me by feeding even 
infidels I will get religious merit: he accordingly says in his Wakf that 
the poor amongst the infidels are not to be excluded from being the 
object of my Wakf. Therefore {t is religion which would enable you 
to find out what class of persons come within the object of a Wakf, 
whether relatives or strangers; if the latter, whether rich or poor, and 
so forth: you cannot have a measure of your own to ascertain the 
objects of a Mahomedan Wakf calculated to fulfil the motive; for 
instance, you cannot say because the property belongs to a Mahomedan, 
therefore, the poor Zimmees or infidels are outside the object; so also 
you cannot say à priori that the poor alone shall fulfil the object to the 
exclusion of the rich, or that the object should be confined to strangers, 
to the exclusion of relatives: in short, for the purpose of ascertaining 
what class falls within the object of a Wakf so as to fulfil the motive 
of a Mahomedan to obtain religious merit, rules of universal morality 
based on equitable considerations are wholly foreign to it, and recourse 
must be had to the Mahomedan Law to find out whether religious merit 
48 obtained by relieving the rich or poor, strangers or relatives, infidels 
or believers, and so forth. (See para, 58, page 57.) 

18, Mr, Hamilton's translation is, in some instance, incorrect, 
and in most instances misleading, so that it is not at all surprising, 
if the correct nature of the doctrine of Wakf is not rightly apprehended 
from his translations. Whilst giving Aboo Huneefa’s definition of 
Wakf, he says in Volume II, at page 334—'' It signifies the appropria- 
tion of any particular thing in such a way that the appropriator s right 
in it shall continue, and the advantage of it go to some charitable purpose 
in the manner of a loan." The correct translation is that “it is 
the detention (Aubs) of the substance (ayn) of a thing, upon the 
ownership of the Wakf (or appropriator), and the giving in Sudka 
ofthe profits by way of a loan"; and it will thus be seen that the 
word Sudka is used in the original in this place, and Mr. Hamilton 
having already translated Wakf as disposition of a pious or charitable 
nature, he renders Sudka also in the same sense: but he has been 
corrected by a higher authority than myself, vis., by Mr. Baillie, as 
already set forth in paragraph 16, page 458 

19. In order tt form an accurate notion of the law of Wakt, 
you must find out in what matters the Mahomedan Lawyers are agreed 
and wherein they diffe. From the residuum of agreement after 


s 
9 
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eliminating the points of disagreement you can arrive at ae fairly 
correct conclusion what à Mahomedan Wakf is. Wakf, according to 
its literal meaning, signifies (Ads or) detention (see Hamilton, 
Volume II, page 334, line 1), and the instance of its use given in the 
original 7Zedaya is, “ I have detained the animal” (see Arabic Hedaya, 
Volume II, page 887, line 4) and the very word Wakf involves 
perpetuity. (See Suruh Vikaya, page 269). As regards the object 
of the Wakf, s/z., the person who might be declared to take benefit 
under it, there is no difference whatever amongst Aboo Huneefa 
and his two disciples, except on such points as arose from their 
respective views regarding the nature of the Wakf itself as an institu- 
tion. All three were pure Mahomedans, having no difference whatso- 
ever in matters of religion or of ritual: all had the same notions and 
convictions regarding religious merit, and the way by which it could be 
accomplished and earned, All are agreed upon this limitation that the 
object should be such that the profits applied on that object should be 
capable of bringing good in the world to come, there being no differ- 
ence likewise in regard to the nature and character of that object; 
that limitation was one upon the nature and extent of which everybody 
was agreed ; and in addition to this general limitation there is something 
peculiar according to individual view: but taking the general and 
particular limitation as 2 whole, you have the law of Wakf, and you 
must elect to give effect to 2 particular Mujtahid, accordingly as the 
views of that particular Mujtahid bave been accepted and received as 
the governing law of Wakfs as shewn from practice and authority. It is 
not open to the courts, whilst professing to administer the law as laid 
down by the Mahomedan Lawyers, to introduce a new element of 
divergence where all lawyers are agreed, and where there is no dissentient 
voice, and to introduce a new limitation where there is no limitation 
at all according to any single school, doctor, or text-writer. 

30. Thus the Atfaya, Volume II, at page 888, says that, 
according to Aboo Huneefa, Wakf “is the detaining of the substance 
(Ayn) upon thé ownership of the Wakif, and the making Sudka of the 
profits upon the poor ( fakeers ) or upon any of the many ways of Khyr 
(or good in the world to come) by way of a loan.” 

21. It is an error to suppose that, according to Aboo Huneefa, 
Wakís are altogether illegal and invalid. The Hedaya guards against 
such a supposition at page 887 of the Arabic Edition, Volume II, line 6. 
(See Hamilton’s Translation, Volume II, page 334, line 5.) 


( ثم قيل المنفعة معدومة و التصدق بالمء. دوم لأيدع فلا يجوز الوقف اصلا 
مندع و هو الملفوظ فى الاصل e Pts‏ انه aede ple‏ الا انه غير لأزم بمنزلة العارية 
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“Then it is said that profits are things which are non-existent, and the 
making Sudka of a non-existing thing is not valid; therefore Wakf is 
not at all permissible according to him, and this is so stated in the 
Mubsoot. But the correct view is that Wakf is permissible according 
to him, but that the same is not binding, in the same way as a loan." 
Here the reason for the alleged invalidity must be noted: the reason 
is not that Wakf is open to the objection of perpetuity, or that the pur- 
pose and’ object must .be religious or charitable, but the reason refers 
to the objection which, according to Aboo Huneefa, applies generally 
to dispositions in which what is disposed of is not the substance of 2 
thing but its produce or profits, as for instance an 77276 or lease of a 
garden. - 

23. The correct doctrine of Aboo Huneefa in the matter of 
Wakfa is that, if a person makes a Wak/, the ownership still subsists 
in the appropriator, and the Wakf does not become obligatory, but the 
profits are applied to the purposes and objects named, as in the case 
of a loan: and the consequence is that he can resume it, and after his 
death the property will descend to his heirs. The reasons which 
influenced him were these :—the prophet said “there is no (prevention 
or) detention (of property) from (the operation of the rules of) 
inheritance," and Shooraih reports that the prophet used to sell Wakf 
property. (See Arabic Heyada, Volume II, page 889; and Hamilton, 
Volume II, page 336). 

Another reason which weighed with Aboo Huneefa is stated. 
at page 890 of the Arabic. Hedaya, Vol. IL; but inasmuch as the. 
translation of the passage by Hamilton is imperfect, I quote the 
passage and translate it. The passage is this— 


Fa Im ; . Q^ 
بدليل انه يجوز الأنتقام به زراعة‎ as. الل ولان اليلى باق‎ as 
له ولأية التصرف فيع بصرف‎ ot وصكنى و غير ذلک والملى فيه للواقف ال تريل‎ 
شبية العارية و لاذه‎ Lad غلاته إلى مصارفها و نصب القوام فيما إلا الع يتصدق بينافعة‎ 
Bad, بالبقاء ملين مأ‎ yl dic وله تصدق‎ Lefts يحتاي إلى التسديق بالغلة‎ 
مالک لأنه غير مشروع مع بقائع كالسائية بخلان الأعتاق‎ adt لا‎ aslo iss يمكن ان‎ 
e BOI يجوز‎ Y خالصا لله تعالنى و لهذا‎ daa و بخلاف المسجد لانه‎ Gilt ad 
| فلم يصر خالصا لله تعالى‎ sic دق العبذ‎ ebay و هنا لم‎ a 
“And because the ownership still subsists in it on the ground: 
that it is allowable to derive benefit therefrom by way of cultivation 
and habitation, and other means, and the ownership (that so subsists) 


is for the Wakif (or appropriator); Dost thou not see that it is he 
who has the power of disposal in the same by applying the profits-- 
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to the uses of the Wakf and by appointing procurators fo» the 
same, except that such profits are made Sudka of (instead of being 
applied to private use) and thus (the Wakf) becomes analogous to a 
loan; and on the ground that the necessity which the Wakif is under, 
consists in making Sudka of the profits permanently, and there can be 
no Sudka of the profits unless (on the assumption that) the same 
continues in his ownership; and on the ground that it is not possible 
that his (the appropriator's) ownership should cease without the 
ownership being vested in (another) owner, because it is not lawful 
that the ownership of the owner.should cease without its being vested 
in somebody else, whilst the subject-matter is still in existence, as in 
the case of SayiíbaA (which is not lawful as explained in para. 24, 
page 51) ; although such a thing is possible in the case of manumis- 
sion, because the same (that is, manumission) consists of relinquishment 
of one's right; and in the case of a mosque, because the same is 
rendered purely to God, and for this reason it is not allowable to 
derive benefit from the same. But in the case of Wakf, the right of 
man is not extinguished in the property, aud it is not, therefore, purely 
for the sake of God." 

23. The Kifaya, Volume II, at page 870, thus explains the same 
passages of the ZZedaya— 


Uy‏ و wd‏ املف باق فيه يعني دل الدايل gl ale‏ اليلئى كيه وهو جراز 
plas‏ به زراعة وسكثى وغير ذلگ كما ينتفع بالہیلوکات وما للعباد نيه wh‏ 
Y‏ یصلے لله تعالی uy‏ ما لله تعالیی يجب إن يكون بوصف التلوس کالمسجد ليا 
صار لله تعالیی لا eat‏ بشیی من منافع SLIT‏ و ان كان یصلے لها و اذا sp‏ ان 
الملك فيه باق وجيب ان tee‏ على ملكة ضرورة و لهذا بقي دابه و تدبيرة BOR:‏ في. 
نصب القيم و قوزيع الغلة و اعتبر شرائطه و لوخرے عن ملک لما صے شرطه في 
la‏ كما لو اعتق gore‏ بشرط ان يصرف Une sf oF alt Ge‏ ارضخ مسجد| بشرط ان 
ula]‏ فيه wid‏ دون "mU‏ وترو هما محيول عل وقف sla}‏ الى ما os‏ الموري # 
“The expression ‘and because the ownership still subsists in it, that‏ 
is, reason points to the conclusion that the ownership should subsist in *‏ 
it (Ze, in the Wakf property); and that reason is that it is allowable‏ 
to derive benefit from it by means of cultivation, habitation and by‏ 
other means, just in the same way as benefit is derived from things of‏ 
‘which there is an owner; and whatever property is such that man‏ 
‘can derive profit from it, the same is not such that it can be owned by‏ 
God ; because whatever is for God, it is necessary that the same should‏ 


‘be in the quality of being purely for God, as a mosque; from which, 
when it becomes for God, no benefit can be derived out of the profits 
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of ownership, although the property might be capable of yielding profits. 
And When it is clear that the ownership remains in the property (that is, 
when it isclear that somebody must be the owner) it follows out of 
sheer necessity that the property should remain in the ownership of 
the Wakif (himself) : and it is for this reason that the rules laid down 
by the Wakif and the mode pointed out by him, after he has made 
a Wakf, in the matter of appointing procurator and applying the 
proceeds, exist to be enforced, and the conditions laid down by him 
must be observed : and if the property should go out of his ownership, 
how should the conditions laid down by him in regard to the applica- 
tion of proceeds be valid; just as when a person emancipates his slave 
with a condition that he should apply the profits (of his labours) to such 
and such an object; or if a man. constitutes his land a mosque with 
a condition that so and so shall say his prayers therein and not so and 
so: and (according to Aboo Huneefa) what is reported from the two 
disciples is referable to such a Wakf as relates-to a time after death." 
24. The substance of the argument of Aboo Huneefa is this :—It 
is only when a thing has an owner that advantage can be derived from 
it by way of cultivation and other means; and when a thing has no 
owner, no profit can be derived from it; for instance, when a slave 
is emancipated, and when nobody is his owner, you can derive no 
benefit from his labours: and for instance a mosque; nobody is the 
owner of the mosque, and therefore profits arising therefrom cannot 
be appropriated to the use of man; but in cases of Wakf the profits 
must be applied to the use of man; therefore property from which 
some profit is derived by mankind cannot be left unowned, and 
somebody must be its owner. Then if somebody must be the owner, it is 
the Wakif himself who is that somebody and is the owner, and who has the 
power to direct how the proceeds shall be applied, and has also authority 
in the matter of the appointment of the Mootwally. The Sudka, there- 
fore, takes place of the profits in the way of a loan, Further, that the 
very object of Wakf is that there should be Sudka of the profits, not 
for a limited time but permanently, and how is such Sudka of the profits 
possible unless the ownership subsists in the Wakif at the same time. 
That is to say, if à man makes a Sudka of the Ayn, or substance of his 
property, the property itself and the profits are all made Sudka of; but 
if he retains the 4 ys» or substance, and says I make Sudka of the profits 
for one year, that is valid so far, and there is a Sudka of the profits, 
and his ownership of the Ayn continues; so also if he says I make 
Sudka of the profits permanently, his ownership in the Ayr must 
continue in order that the Sudka of the profits should take effect. And 
because to make  Wakf involves permanent Sudka of the - profits, 
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must be devoted is the same according to all as flowing from a common 
religiot. 

27. Every one of the objections of Aboo Huneefa has been refu- 
ted and set at rest by the two disciples, 

28. As regards the first objection of Aboo Huneefa, the Kefaya, 
Volume II, at page 889, says as follows :— 


كفاية جلد ثاني وله توله عليه السلأم لا حبس عن فرائض اللغ تعالن لى 
لا مال يبس بعد موت المالك عن القسمة بين الورنة و فرالض الله تعالى انصباء 
الوردة كما قال الله تعالى فريضة من الله قال gl‏ الإمام اليمععروف بضواهر زادة 
رحمة الله تعالىى و الامام البزعري رحمة الله اسخدلال بهذا الحديث ليس بقري 
aid‏ انما يستقيم هذا اذا کان حق E, JE‏ تعلق Jus‏ فاما 1ذ١‏ كان قبل التعلق 
فليس MoS‏ الا تيل انه لونصدق في aire‏ صدقة منفذة او وهب فانه لا يجرى 
فيه الارث ولم يكن ذلك حبسا عن ذلك الا ان يقال ملكه لم يزل عن الموقوف 
بدليل انه يعتبر شرائطه في صرف الغلة و لو زال ملكة عن الرقبه لما اعتبسر شرطة 
os!‏ التي هي تابعة EIN‏ والرقبة قد زالت عن ملكه lod glad‏ یکو حبسا عن 
فرائض الله تعالى 


“ And Aboo Huneefa relies on the saying of the prophet ‘there is 
no detention from (the operation of the rules of) inheritance; that is to 
say, there is no property which, after the death of the owner, could be 
detained from being partitioned amongst the heirs; and the inheritance 
ordained by God are portions for the heirs, as God says ‘ inheritance is 
fixed (or provided for by God).’ Sheikh-ool-Imam known as Khaharzada, 
on whom be peace, and Imam Buzazy, on whom be peace, say, 
reliance on this tradition has no force, because the argument is only 
right when the right of heirs becomes connected with the property of 
the owner (see para. 12 of this Appendix, page 46) ; but when a disposi- 
tion is made before such right has become so connected, then there is 
no force in the argument; dost thou not see that when a man makes 
Sudka whilst he is in health by way of Sudka-1-Moonfaza (or a Sudka 
which is to take effect immediately) or makes a gift, there the right of 
imheritance has no effect, and this does not constitute detention of a 
thing from the operation of the rules of inheritance: except when (on 
the view, 272.) it is said tbat the ownership of the proprietor does not 
abate from the property made Wakf, on the ground that the conditions 
laid down by him are regarded in the disposal of the proceeds; and if 
his ownership were to cease from the substance of the thing, how could 
regard be had to cónditions relating to what follows (or flows from) 
the substance, the ownership (it being assumed) has abated (from the 
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substance); according to this view (only) could it be said that to make 
Wakf is to retain a thing from the operation of the rules of inheritance.” 

29. As regards the argument of Aboo Huneefa that the prophet 
sold Wakf properties, the Az/aya, Volume Il, at page 890 says as 
follows :— 
يبيع الحيس‎ pieli aslo samo sla الله‎ dom, شريم‎ wr 4 جلد ثاني‎ adis 

QUIS لزوم الوقف کان في شريعة من قبلا وان شريعتفا ناسخة‎ e why Kw 

'" And it is reported from Shooraih, on whom be peace, that 
Mahomed (the prophet), on whom be peace, came and sold Wakf (or 
detained) property (see para. 64 (f), page 60): this is a statement. 
that Wakf was obligatory under the prophets before ours, and that 
under our prophet those were set aside (that is to say, those Wakfs 
which existed for idolatrous purposes in times’ of ignorance and idolatry 
were set aside by the advent of the true prophet )." 

30. The Inaya, Volume LI, at page 670, whilst commenting on a 
passage of the Hedaya, Volume II, at page 892, thus expresses himself 
as regards the second objection of Aboo Huneefa, namely, that the 
Wakf property does not get out of the ownership of the Wakif; because 
if it did, how could the Wakif have the power to appropriate the profits 
to the particular objects in view, and how could the conditions regard- 
ing the disposal of the profits be valid :— 


عنايه جلد ثاني وللجواب عن الثاني - بان خروج الملىف إلى AUI‏ تعالى 
43 لا يمنع Spal!‏ يه ممن خر عنه الأ يرل ان القربان يصير بلاراقة al‏ 
تعالنى تم إن صاحبة يتصرف فيه بالاكل eal],‏ و التصدق به بغولية الشر ع 
لكونة المتقرب به فجاز إن يكون pol‏ الواقف كدلى 
“The answer to the second objection is this: the divesting of‏ 
ownership in favour of God is Koorbat (or religious merit or Suwad),‏ 
which does not prevent acts of disposition on behalf of him who has‏ 
relinquished possession. It is not seen that Kzrbar (or religious obser-‏ 
vance) is attained by making the blood flow for the sake of God (refer-‏ 
ring to the sacrifice at the Bakreed festival), and that the owner of the‏ 
cattle sacrificed performs acts of disposal in regard to the same by eat-‏ 
ing of the sacrifice and by making others partake of it, and by making‏ 
Sudka of the same, and he performs such acts because the Shera‏ 
authorises him to do so by reason of those acts being such that‏ 
Tukurroob (or Suwab) is obtained thereby. "Therefore it is fit that the‏ ` 
matter of Wakf should also be similar to this." e‏ 
Aboo Huneefa's view that Wakf is not obligatory has never‏ .31 
been recognised either during his time or after him; and that view has‏ 
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been commented on in rather strong language as not being based either 
on authority, reason or analogy. It is not necessary to reproduce the 
terms of condemnation, but they are set forth in detail in the Kafaya, 
Volume II, at page 89o. D 
32. The two disciples are not simply satisfied by controverting 
the view of Aboo Huneefa, but they support their view against that of 
Aboo Huneefa by reference to authority, analogy and reason. The 
authority cited by them is to be found at page 888 of the Arabic Hedaya, 
Volume II, and at page 335 of Hamilton's translation Volume II, and 
consists of the direction of the prophet to Oomur to make Wakf of the 
land called Sumgh. How Oomur made Wakf of the land is not set forth 
in the Hedaya, but the Ke/aya, at page 888, Volume II, says as follows :— 


كفاية جلد ثاني فتصدق به عمر رضي الله عنع في سبيل الله تعالى و في الرقاب 
والضيف و المساكين وابن السبيل و لذى Be dot‏ 
“Then Oomur made Sudka of it in the way of God, and on Rekad‏ 
(that is, to emancipate.slaves) and on guests, and on the poor, and on‏ 
the travellers, and for the kindred.”‏ 


33. Another argument in favour of the Wakf being obligatory, 
stated at the same page in the Hedaya, is this, ‘and necessity requires 


that a Wakf should be obligatory in order that the Wakif might receive, 


Stab (or religious merit), perpetually ; and this necessity is answered 
only by his relinquishing his ownership and vesting the same in God. 


( و لأن-الحاجة ماسة adl‏ ان يازم الوقف adl al chat) ale‏ على الدوام 
وقد امكن aro‏ حاجتة باسقاط اليلك و alaa‏ الله تعالون ( 


34. The Kefaya, at page 889, Volume II, also refers to the Wakf 
of the prophet himself of Z7:wa:? or garden, to Abraham's Wakf, which 
exsits up to the present day, and to the Wakf by the AsAaós in Mecca 
and Medina. 

35. As regards the authorities consisting of the traditions of the 
Prophet cited in the aforesaid paragraphs, in support of the view of 
Aboo Yusoof, I most humbly beg to be allowed to observe that it is the 
duty of the Mfujfahid or Imam to see the relevancy of the authority and 
its force as bearing on the question of Wakf, and also to see whether a 
particular doctrine such as the doctrine of Wakf is capable of being 
extracted from such authority. It is not the duty of the Mookullids or 
followers to see whether a particular conclusion is correctly and 
logically drawn by the Afuj/ahrds from the authorities, whether such 
authorities consist of the text of the Koran or of the texts ofthe Tradition. 
In Sell's Faith of Islam (See anfe page 27) it is shown how vast should 
be the extent of a Mujfahid's knowledge and information, and how 
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complicated the rules of the Principles of Jurisprudence or Z/m-z-Oosool 
are, all of which the Mujfahid should have-at his fingers’ end." What 
is set forth in Sell’s Book as relating to Jurisprudence is to the whole 
of the science of Jurisprudence as it is treated in recognized text-books 
such as the Moosuilum-ool-Suboot, as a drop of water is to the ocean. 
If individuals were to be at liberty to see for themselves whether the 
reasoning of the Mujtahid or Imam is correct, then the result would be 
disastrous, and every individual would be a law unto himself. Freedom 
of thought is disallowed by law under certain circumstances. If 
freedom of thought were to be allowed absolutely, it would be difficult 
to define the point where such freedom is to stop. People with in- 
different knowledge and scanty information might think themselves 
qualified and competent to form an opinion on questions on which the 
Imams with their life-long labour have hesitated, and they might arrive 
at results conflicting with each other and conflicting with the results of 
the Mujfahid. This would introduce chaos and disorder, and would 
produce a revolution affecting society in its social, religious and politi- 
cal aspects. People would be found having different sets of conscience 
legalized by law; such a state of things is at no time desirable. The 

~ Government has enacted no special statute laying down particular rules 
hich the people are to follow in the matter of Wakfs. On the other 
hand Government has provided in a general way by its enactment that 
the Mahomedan Law should apply. A careful enquiry leads to the 
conclusion that what Aboo Yusoof has laid elown in the matter of 
Wakf is the true Mahomedan Law according to all the Text-Writers. 
Therefore in effect the Government enactment lays down that Aboo 
Yusoof's view must be folowed. When Aboo Yusoof's view is not 
held to be the Mahomedan Law by the Privy Council on the question of 
Wakf, in what an embarassing position are the subjects placed. "They 
are bound in conscience by one Rule but a wholly different Rule is 
made binding on their acts and conduct. 

36. Then as regards the difference between Mahomed and Aboo 
Yusoof, the first point wherein they differ is, whether the object or pur- 
pose of the Wakf should' be perpetual. Mahomed says that the object 
mentioned should involve perpetuity, and in this he is supported by Ab00 
Huneefa. See Hamilton, Volume II, page 341. The reason assigned 
by Mahomed and Aboo Huneefais not very happily rendered by 
Hamilton ; it is this :— 


amnia sib dla Gas‏ ووم yl Let‏ صوجب الوقف Jis‏ الماک بدوں 
التمليىف و انه يتابد كالعتق IS‏ كانت الجبة يتوهم إنقطاعها y‏ يتوفر عليه مقتضاة 
فلهذا كان التوقيت مبطلة له كالتوقيت في البيع 


Vor. IL] APPENDIX VIII TO THE MEMORIAL. 2715 


Arabic Hedaya, Volume Il, page 895. “Their argument is that 
the necessary requirement in a Wakf is the extinction of ownership 
without the creation of ownership (in any person) and that such extinc- 
tion of ownership is perpetual as in the case of manumission. There- 
fore if the object is such that it is possible to imagine its termination, 
then the necessary requirement of Wakf is not carried to perfection, It 
15 for this reason that limit of time renders a Wakf void as limit of time 
does in a sale." 

37. It will thus appear that Aboo Huneefa found a difficulty only 
at the beginning; but after a Wakf has once been established and after 
it has become obligatory, no further difficulty remains, according to 
Aboo Huneefa; and in that case he agrees with one or other of the two 
disciples. 

38. Aboo Yusoof holds that Wakf is valid even when the avowed 
object is one that might fail, the only effect of the omission to state a 
perpetual object being that after the specified object has failed, the 
proceeds of the Wakf shall be applied to the poor who belong to a class 
that never fails. His reason is stated at page 891 of the Arabic Hedaya, 
Volume II, and page 342 of Hamilton's translation, Volume II ; but the 
translation by Hamilton being somewhat misleading, I will give my 
own translation :— 


pth المقصود هو‎ ot الله‎ Aem) يودف‎ T. و‎ AMS amio هذ اید جلد اني‎ 
CERT لأن التقرب تارة يكون في الصرف الى جہة‎ ado الى الله تعالى و هو مور‎ 
في الوجين و قيل ان القابيد شرط بالاجماع‎ ema الى جبة نتأبد‎ Gall و مرة‎ 
يشقرط ذكو القابيد لان لفظة الوقف والصدقة‎ y الي يوسف رحمة الله‎ dis اله أن‎ 
عه‎ & Mio 
“The motive (or the thing intended to be gained) by making a 
Wakf is Koorbat (or Swuwab, translated by Hamilton, as an act of piety 
acceptable to God) to God; and that is secured to him; because 
Koorbat (or Suwab) is sometimes gained by applying the proceeds to- 
wards objects which might come to an end, and at other times by apply- 
ing them towards objects which are of permanent character: Wakf, 
therefore, is valid in both cases. And it is said by some that perpetuity 
is a condition (for the validity of a Wakf) according to Z/ma (or the 
concurrence of the learned doctors and divines) ; but, according to 
Aboo Yusoof, it is not a condition that a perpetual object should be 

specified ; because the word Wakf and Sudka indicate perpetuity.” 
39. The same subject is noticed at page 255 of Volume II of the 


Shuruh Vekayah and Chulupy, published at Calcutta on the 13th July, 
1877, except that an instance is given of a valid Wakf according to the 
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view of Aboo Huneefa and Mohamed on the one hand, and, Aboo 
Yusoof on the other, in these words :— 


علبي مطبوى مع شر م وقاية در كلكته oa‏ يتم الوقف مغن الأعظم و الرباني 
allt egeo;‏ تعالیی حقى يجعل آخرو بجرة لا ينقطع مثل إن يقول على 13$ و كذا 
ثم علض فقراء المسليين leia‏ و جدوا Hoe‏ و قال الثاني رح اذا apes‏ جهة gb‏ 
dis‏ ا يقف a lo‏ اولادة اوعلى wlt‏ ]$995 جاز و صار بعدها ef Ral)‏ وان لم يسمهم 


‘‘Wakf does not become complete according to Azum (or Aboo 
Huneefa) and Rubbauy (or Mohamed) until the end of it is rendered 
towards an object that cannot terminate ; as for instance, when the man 
gays, ‘on so and so and so and so, and thereafter on the poor Moslems 
wherever they might be found ;' and Sany (or Aboo Yusoof) says, when 
the Wakif specifies a thing which may terminate, the Wakf is (even 
then) valid as when he makes Wakf on his children or on his Oomm-i- 
Walad.” 

40. It will thus be seen that, according to Aboo Yusoof, as well 
as according to Aboo Huneefa and Mohamed, the object and purpose 
of the Wakf for which proceeds are to be applied is to be ascertained 
by reference to the principle of Swab. To that principle, Aboo 
Huneefa and Mohamed add another, vis, express mention of a per- 
petual object, because perpetuity is involved in the idea of Wakf and is 
essential to it: to that principle, Aboo Yusoof, for the same reason, does 
not add the express mention of a perpetual object; that is, because 
perpetuity is involved in the idea of Wakf and is essential to it, there- 
fore a mention of it is redundant. It also follows both from the general 
views entertained by all the three Imams, as well as by the express 
illustration given in paragraph 39, page 53,that if a person makes a 
Wakf on his children and descendants as long as any descendant can 
be found, and on their failure on the poor Moslems wherever they may 
be found, then this is a good and valid Wakf, and there is not the least 
possible doubt as to its validity, The ruling therefore in LL.R., 13 
Madras Series, page 66, that Aboo Huneefa maintained that to con- 
stitute Wakf there must be a dedication solely to the ownership of Ged 
or to religious or charitable purposes, is wholly based on misconcep- 
tion of the objects of Wakf not only according to Aboo Huueefa but 
his two disciples, The ruling in 1o0 Bombay High Court Reports, page 
7, is also incorrect; inasmüch as it is ruled there that the balance of 
authority is that to constitute a valid Wakf the dedication must be solely 
to charitable purposes. The result is arrived at on’ a consideration of 
Hamilton’s rendering of Wakf, which is said to mean a/ways of a pious 
or charitable nature (see paragraph 16, page 48), and by reference to the 
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meanigg of the term in certain dictionaries such as Johnson's Diction- 
ary and Wilson's Glossary. Reference is also made to Macnaghten's 
Mohamedan Law and to Baillie's Note, which are said to be founded 
on Aboo Yusoof's view, and supported by a saying of the Prophet, “a 
man giving subsistence to himself giveth alms.” And in LL.R, 6 Cal. 
Series, page 744, this tradition is assumed to authorise the doctrine of 
settlements, but it is taken to apply, “as shewn by Hamilton, where 
the whole of the property is given in charity so as to reduce the man to 
poverty." Be it observed here that this tradition, which is to be found 
at page 351, of Hamilton's translation, of the Hedaya, Volume II, was 
not cited by Aboo Yusoof to validate Wakf on children, on which ques- 
tion there was no difference between him and Mahomed, or between 
him and Aboo Huneefa ; but it was cited by him to validate Wakf on 
one's self, on which question there was a difference between Aboo 
Yusoof and Mahomed, as will be discussed further on. 

41. Another point of difference between Aboo Yusoof and Maho- 
med has relation to the constitution of a Wakf. According to the for- 
mer, it is constituted by the declaration of the owner without any further 
ceremony, as in the case of a sale: he says the case of a Wakf in this 
matter is similar to that of manumission, in which case freedom takes 
effect on the declaration being made. Se Arabic, Hedaya, Volume II, 
page 891, and Hamilton, Volume II, page 337. But according to 
Mahomed it is necessary that there should be surrender to the Moot- 
wally, The reason assfgned by Mahomed is this— 
الله تعالىى انما يثبت فيه في ضمن التسليم إلى‎ Ga هداية جلد ثاني لأن‎ 
يتحقق مقصودا و قد يكونى‎ yj تعالىى وهو مالك الأشياء‎ aU) من‎ lli) uy العبد‎ 

تبعا لغيرة فياخذ حكمه فينزل منزلة الزكوة و الصدقة 

“The reason of this is that the right of God is not established 
except under cover of surrender to His creature ; because to make God 
the owner, God being already the owner of all things, cannot be done 
directly, but 15 can be done indirectly through (or by means of) some 
person: Therefore virtually the same result is obtained as by making 
God owner: therefore Wakf becomes similar to Za&a/ and Sudka.” 

42. It is unnecessary to observe that in this instance also Aboo 
Huneefa sides with Mahomed; because, according to the former, the 
way to obtain the Kazy's decree and make the Wakf binding is, that 
the Mootwally should lodge a complaint, and, therefore, surrender to the 
Mootwally must be necessary according to him. 

43. Another pdint of difference between Aboo Yusoof and Maho- 
med is on the question whether Wakf can be made on one's self, and 
whether a man can appoint himself a Mootwally. Aboo Yusoof answers 
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the question in the affirmative, and Mahomed in the negative. Theargu- 
ment adduced by the latter is at page 902 of the Arabic Hedaya, Volume 
“IL, and page 349, line 30 of Hamilton’s Translation Volume II. 
‘Mahomed reasoned in this way: he said Wakf is the making God the 
owner; therefore it is snbversive of Wakf to make Wakf on one’s 
self, or to make himself Mootwally; because that really amounts to 
creating ownership in one’s self from one’s self. 

44. The reason assigned by Aboo Yusoof is to be found at page 
903 of the Arabic Hedaya, Volume II, and page 350, line 13 of Hamil- 
ton’s translation Volume II. Shortly stated his argument is this: that 
the prophet himself used to eat of his Wakf, and that Wakf is the de- 
struction of ownership of self in favor of God for the purpose of obtain- 
ting Koorbat (or Suwad) ; therefore, when a man makes it a condition 
that a part or the whole of the profits shall go to himself, he stipulates 
so in regard to that which is in the ownership of God, and not in re- 
gard to what is in his own ownership; as for instance, if a man makes 
an inn, he might well stop in it, and if he makes a Mukdura, he might well 
be buried in it after his death; that the ultimate end in making 
Wakf is to obtain Xoorbat (or Stawab), aud this Koorbaf is obtained by 
applying the proceeds towards his own use; the prophet said, “ Main- 
tenance of a man upon his own self is Sudka,’ or as Hamilton transla- 
tes it, “a man giving a subsistence to himself is giving alms ; " and 
that Wakf is a matter which should be rather encouraged than other- 
wise (see Kefaya, Volume II, page gor) ; see alfo Shuruh Vikaya and 
Chulupy, Volume II, page 271, where the same subject is more ex- 
haustively discussed, and where it is stated that as regards the stipula- 
tion for Mootwallyship in favor of the Wakif such stipulation is valid by 
Ijma. According to Mahomed there must first be a surrender to a 
Mootwally and then the Mootwallyship shall be to him by an act of 
the Mootwally; but Aboo Yusuf says that the Mootwally derives his 
authority by an act of the Wakif, therefore it is impossible that he should 
himself possess no authority, but should be capable of vesting authority 
in others. 

45. Aboo Huneefa probably sided with Mahomed in holding thgt 
a man cannot make Wakf on himself. 

46. Therefore, in order to make out that a valid Wakf might be 
created on one’s self, it is necessary to shew that the accepted view is 
that of Aboo Yusoof, and not that of Mahomed. As to this there is no 
difficulty ; because every author who has dealt with the subject elther in 
the form of O«esow or Jurisprudence, or in the form of Fatawa or 
decisions, has held that in the matter of Wakfs generally, Aboo Yusoof's 
view is the governing view, and not that of Aboo Huneefa or Mahomed. 
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The Xefaya at page gor of Volume II says so, and the Hedaya also 
points to this rule by expounding Aboo Yusoof's view last of all. The 
Fath-ool Kadir also at page 834, Volume II, says as follows :—““ Sudrool 
Shaheed and the Mashaikhs of Balkh hold that the Fatwa is according 
to the view of Aboo Yusoof and we also give Fatwa accordingly." So 
also the Shuruh Vekaya and Chulupy in Volume II, page 271, and 
Moofty-ool-Suklyn and Sudrool Shahed lay down that the Fatwa is 
according to the view of Aboo Yusoof in order that people might be 
encouraged to make Wakf. The reason assigned by Aboo Yusoof for 
his view being the tradition that the Prophet ate of his Sudka, which 
was made Wakf, 

47. And in this matter also a mistake has crept into the translation 
of the Hedaya by Hamilton, for which, however, the latter is to a lesser 
degree responsible, there being an interpolation in the Persian rendering 
from which Hamilton made his translation, The interpolated passage 
is at page 337, line 24, Volume II, “and decrees are passed on this 
principle," 'The previous and subsequent passages run thus in the 
original Arabic Hedaya, Volume II, page 891, line 8, ** And according 
to Mahomed, on whom be peace, it is necessary that there should be a 
surrender (of the Wakf property) to the Mootwally; because the right 
of God is only established in it, under (or by means of) the surrender 
(of the thing) to his creature: (here the interpolated passage occurs): 
because making God owner, God being (already) the owner of all things, 
could not be accomfplished directly: but the same could verily be 
accomplished indirectly, by making it follow somebody else : therefore 
Wakf property partakes of the character of that to which it is made 
to follow (that is, it partakes of the character of being owned by God— 
the possession of the creature being in token of the possession of God): 
and therefore the Wakf property shall be viewed in the light of Zakat 
and Sudka (that is, as in Zakaz and Sudka, the ownership of the poor 
man, to whom the Zakat and Sudka is given, is only established after 
the same has been surrendered, so also here)." 

48. The translation from the Persian edition (page 492, Volume 
ID, should run thus :—'* And Mahomed, on whom be peace, has said 
that the same is not extinguished, until the Wakf appoints a Mootwally 
for it, and surrenders it to the Mootwally ; and the Fatwa ts according fo 
this ; and the reason of it is that the right of God is not established in 
the Wakf except under surrender to his creature ; because making God 
the owner, God being the owner of all things, is not established directly 
(that is, as a direct act in favour of God) but is established by implica- 
.tion ; therefore the property goes, so to say, into the ownership of God 
dependently (or indirectly by being surrendered to his creature) ; 
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therefore Wakf becomes like Sudka and Zakas.” The original Persian 
runs as follows :— ۰ 


و فته است محمد رم 4$ زايل نمیشود ذا أن زمان که مولي نماید برای of‏ 
وتسليم als‏ آثرا بمتولي و بر همین فتويل است و وجه أن اينست كه حق TOR‏ 
تعالى ثابت apta‏ در وقف sho‏ در ضمن تسليم به بنده خدای تعالى dae‏ 
بضدای تعالئ كن مالك جملةٌ s'ai‏ امت janas‏ نابت نميشونى وضمفا ابت ميشود. 
پس در دكم ملك خدلی tld‏ میگردد تبعا » يس وقف مائنك duy‏ و صدقع' 
خواهد بود 


"The original Arabic is in these words, (See Volume II, page 891, 
line 8.) 


تة oie,‏ مصيد رحمة الله تعالى لابد من التسليم إلى المتولي لان حق الله 
تعالی انما eral)‏ فيه في ضمن التسليم الى العبد لان التمليىف من الله Ul‏ 
و هو مالك الاشياء لا يتحقق مقصود! و قد يكون تبعا gd‏ فيأخذ حكمه QoS‏ 
منؤلة الزكوة و الصدقة 


`. 49. I have thus shown— 

I. That there is no difference between any of the three Imams 
regarding the validity of a Wakf on one's children and descendants how 
low so ever, and thereafter on the poor. 

II. That there is a difference regarding thé validity of a Wakf on 
one's self, but Aboo Yusoof's view affirming its validity is the accepted 
and standard view. 

. 111. That by Zjma it has been established that the owner can 
appoint himself Mootwally ; and that to do-so is in conformity with the 
view of Aboo Yusoof. 

50. It will be noticed that Mahomed's view that one cannot make 
a Wakf upon himself arises from the view that there must be a complete 
surrender to the Mootwally in order that the owner's dominion and 
proprietorship should cease to exist in him and come to be vested in 
God: and it is from that point of view that Mahomed says that the 
theory of Suwad invoked by Aboo Yusoof should give way: but موطف‎ 
Yusoof says that the considerations which Mahomed mentions are not 
.Sufficient to outweigh the consideration of Suwabd. 

51, In fact, the whole of the law of Wakf is based on the theory of 

Suwab, and it is impossible to dissociate one from the other, or to have 
„a correct notion of the law of Wakfs without a correct perception of the 
"theory of Stab; and almost all questions which arise in regard to 
' Wakf, and all the difficulties that are felt in understanding the law 


Vor. II.] APPENDIX VIII TO THE MEMORIAL. 277u 


relatigg to Wakf, can be satisfactorily solved with reference to the theory 
of Suwad. 

52. The Fath-ool Kadir at page 832, Volume IJ, whilst comment- 
ing on the opening words of the chapter “ Book on Wakf,” with which 
the work on Wakf begins in the Hedaya (see Arabic Hedaya, Volume 
II, page 887, and Hamilton, Volume II, page 334), says as follows :— 


فى القدير صفحة app‏ كاب الوقف و محاسن الوقف ظاهرة وهي الانتفاع 
toll‏ الباقي على طبقات المحبوبين من الذرية و المحتاجين من الاحياء و المرت 
ais UJ‏ من alol‏ العمل gt‏ كمأ في الحديث المعروف اذا مات ابن eal‏ انقطع 
ales‏ الأ من ذلك صدقة جارية suami‏ 


“ Book on Wakf. And the advantages of Wakf are apparent, and 
these advantages consist of reaching lasting benefit from land to those 
persons who are dear, and who consist of the Zoorrya! (or kindred) and 
the poor, whether they be alive or dead; because in making Wakf 
there is the perpetuating a good act as the tradition of the prophet lays 
down, ‘when a man dies, his acts cease except by three things ; Sudka- 
t-Jareea (or perpetual Wakf),. etc., up-to the end of the tradition’ 
(the other two things being first, knowledge from which his many 
pupils who survive him derive benefit; or if he has left no pupils but 
was an author, he has left behind him his works from which mankind is 
benefited ; secondly, when he has left a son who is dutiful. (See para. 
63 (4), page 59)” * 

53. Then the author of the Fath-ool Kadir says at page 833, 
Volume II :— 


slam} النقس في الدنيا بجر‎ vem di dom و‎ APY Sandee القدير‎ e? 


و فى الآخرة بالققرب الن رب الارباب جل و مز 


That is, “the Subub or cause of making Wakf (or the end in view 
in making Wakf) is the intention of the Wakif to carry out his cherished 
desire, as regards this world, by giving benefit to the living, and as 
regards the world to come by obtaining Zukurroob to (or Suwad from) 
God, the Great." 

54. He then deals with the conditions of the validity of a Wakf 
and says Islam is not a condition. 

55. "Therefore if a Zimmee makes a Wakf on his children and 
Nusul, and renders the ultimate destination to the poor, this is valid ; 
and amongst the poor shall be included both the Zimmees and the 
Moslems: and if hè restricts it to the poor of the Zimmees, this is also 
valid, And if the Zimmee makes Wakf on his children and Musul, and 
afterwards on the poor, with a stipulation that if amongst his children, 
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one becomes a Moslem, then he shall be excluded, this stipulation is yalid. 
Then follow the reasons why this should not be viewed in derogation 
of Islam. Then follows this passage in the Fath-ool-Kadir in the 
same page and Volume :— 


That is, “ the condition of the validity of the Wakf of a Zimmee is what 
amounts to Aoeróu/ both according to us and to them." (See para 
59, page 57.) If, therefore, the Zimmee makes Wakf on a church for 
instance, saying that if the church tumbles down, then the profits are to 
be devoted to the poor, then this Wakf shall be for the poor as from 
the beginning (because church is not an object of Xoordu? according to 
us); and if the Zimmee does not say that ultimately the profits are for 
the poor (but only makes Wakf on the church), then the property shall 
be subject to inheritance (and the Wakf on the church shall be 
avoided). And if the Zimmee makes Wakf for the purpose of en- 
abling people to make Huj, the same shall not be valid ; because there is 
no Koorbut in this according to the Zimmees; but if the Zimmee makes 
Wakf on Bytool Mookuddas (Jerusalem), then this is valid; because 
there is Kooróu/ in this according to us and according to them. 

56. Then the author of the Fath-ool Kadir goes on to say at the 
same page 833 :— 


e"‏ القدير Apr amko‏ اما المسام 181 وقف وقها صححيصحا في لي وجة كان 
ثم ارتد يبطل الوقف و يصير ميرانا سواء قنل على Bd)‏ او مات او عاد الى الاسلام 
إل لرى اعان الوقف بعد عوده الى الأسلام 


that is to say, “ butif a Moslem makes a valid Wakf for whatever 
object it might be, and then becomes an infidel, ihe Wakf becomes void, 
and the property shall become the subject of inheritance, whether 
he is put to death in consequence of his infidelism, or he dies 
whilst he is an infidel; or whether he retracts from his infidelism, except 
when after returning to Islam he repeats the Wakf.” 

57. It will thus be seen that the idea of Koorbué or Swwab is an 
important element in the conception of Wakf, and in the las! case, the 
consequence of the owner s infidelism is that his Wakf, which ts the source 
of Suwab to him, becomes nullified ; because he himself ceases to be a fit sub- 


ject for Suwab. 
58. "The question then arises, what is this idea of Swab, which 


underlies the whole of the law of Wakf. To what object should the act 
relate in order that the act may lead to Suwad. Is Suwab to be had 
only by giving to the poor, or can it be had by giving to others also. 
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What,acts are conducive to Swwas, Is it necessary to refer 
Mahomedan Law to find out what are those acts; or can it be as 
ed at random by a reference to what might appear just and suite 
fancy at a particular time of a particular individual. (See para. 1 
48.) The answer is, that recourse must be had only to the Mahc 
Law forthe purpose of answering these questions, and by that Law 
of self-denial done with a pure motive leads to Suwa. The mı 
of divesting one's self of ownership, if done with a pure motive 
act of Suwab. Mathews, in his translation of the Mishkat, says . 
453, in explanation of the superlative excellence of charity, the - 
alms is a thing from which is left sufficient for the man's maint 
and that of his family; and begin by bestowing on those y« 
affection for. When a Moslem bestows on his family and kindr 
the intention of rewards, it becomes alms, although he has no 
to the poor but to his family and children, The most exceller 
which a man bestows is that which he bestows upon his own 
It is sufficient for them to give to their husbands and the orph: 
for them are two rewards, one for their kindred, and another for 

59. The acts conducive to Suwad must be ascertained fr: 
principles laid down by the Mahomedan Law: that law alone 
guide as to what should be the object towards which the Gho 
profits of the Wakf must be spent in order that the owner should 
Swwab: the authority for this position is conclusive, and ha 
already submitted when dealing with the Wakf of a Zimmee : 
is a necessary condition for the validity of the Wakf of a Zimm 
the object must be such as to lead to Suwad both according 
ideas of the Zimmees themselves and the ideas of the Mahor 
(see para. 55, page 56), could it be supposed that the condition 
validity of the Wakf of a Moslem could be that which leads to 
according to non-Mahomedan ideas such as the ideas of a Zi 
or could it be supposed that the Mohamedan Lawyers left it tc 
for the time being to decide what should be the objects which 
Suwab. The Mahomedan Law is immutable: the world must c 
itself to the Mahomedan Law, and not vice versd. The two best 
places in the future world do not, according to Mahomedai 
change their nature to suit circumstances or the exigencies of c 
life, and the necessities of commerce. 

60. The XAi/aya shows at page g00, Volume II, how the 
persons living in a house reverts to the Wakf by way of Suwal 
author says, “ that*a person who is authorised to dwell cannot 
Tiara, because Zjara is the Tumleek of (or the creation of owne: 
regard to) Moonafa (or profits) for consideration; and Zumleck 
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be made by one who is not an owner, and here the person is Rot an 
owner. Then if it be objected that. a Moostagir (lessee) ie not an 
Owner but still he can sub-lease to others for the purpose of dwelling, 
we say in answer that to a Moosfagir the Moonafa is in his ownership ; 
but in the case of Wakf the Moona/a is authorised to the Moukoo/-aleh 
(or the person in whose favour the Wakf is made) in order that this 
Suwab of the Manfaut should revert to the Wakif.” 

61. Fathool Kadir, Volume II, pages 846 and 847 on the Arabic 
Hedaya, Volume II, page 901, lays down as follows:— 


v ul en's greet واي‎ joda جعل إلوإقف‎ Hit و‎ 

diua (a)‏ اك ire.‏ الي نفسه صدقة روي معن 
هذع الحديث من طرق كثيرة يبلغ بها الشهرة 

(D)‏ فروي ابن alo‏ من حديث المقدام بن معدي كرب ade dio‏ السلام 
قال ما من كسب الرجل كسب اطيب من عمل يدة وما الفق الرجل gde‏ نفسه 
و alot‏ و ولدة و خادمة ولك صدقة 

(o)‏ و اخرجه النسائي من Bb‏ عن بحير بلفظ ما اطعمت نقسك فهو لك 
صدقة الحعديث 

(d)‏ واخرج ابن Why‏ في صحيصتم من ابي سعيد عن النبي صلى اللخ 
عليه و سلم قال ايما رجل كسب ما لا حلالا فاطعمة نفسة او كساها فمن دونه من 
gle‏ الله فان له به £y‏ 

)2( و sty)‏ الحاكم الا إن قال 35 له زكوة وقال alnyp‏ ولم sla ty‏ 

(كر) واخرجة الحاكم Lay‏ و الدارقطاي عن جابر قال JU‏ رسول الله صلى 
الله عليه ale y‏ كل معروف Kine‏ وما انفق الرجل ado‏ نفسة و alot‏ فو له fioe‏ 
ما a,‏ به عرضق فبو صدقة العديث 
الشاعر و ذا اللسان النقي و قال cimo‏ الاسناد 

(A)‏ و اخرج الطبراني عن ابي امامة عند ale‏ الملام قال: من Qi‏ علي 
نفسة نفقة فهي a)‏ صدقة و من افق على امرأتهة و aal‏ و ولدة فهو )8 صدقة 

)£( و في crm‏ مسلم عن جابر انه عليه السلام قال Seii for Ges)‏ 
فتصدق عليبا فان Las‏ شرع فلا هلک الحديث 

)7( فقد ترجم قول ابي يوسف رحمة الله 
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)4( قال الصدر الشهيد و d»? deo dersdl‏ ابي يوسف رحمة الله بو تجن 
إيضا لفقي بقوله ترغيبا للناس في الوقف واخقارة مشائم 2g‏ وكذا ظاهر الهداية saa‏ 
آخر وجبة و لم يدنعة 


(a) “The prophet says:—'For a man to maintain himself am- 
ounts to giving Sudka’: the substance of this tradition has been re- 
ported in divers ways; so that by virtue of this publicity, the tradition 
has reached the stage of (the first class of traditions called) the well- 
known (or undoubted) traditions." (Then the author shews how the 
tradition in the same substance is reported by others thus) :— 

(6) “ Thus Ibn-i-Maja reports from the traditions reported by 
Mikdam, son of Madee Kurub, that the prophet said—‘ Out of the 
avocations of man, there is no avocation more pure (or praiseworthy) 
than the one which requires the use of hands ; and for a man to main- 
tain himself, and his AA/ (or family) and his children and his Khadims, 
amounts to him às a Sudka.” 

(c) “And the same substance is got out by Nisayee from 
Bakeea who got it from Buheera in these words,—' What thou makest, 
eat thyself, the same is to thee Sudka’ up to the end of the Hudees.” 

(d) “And Ibn-i-Hubban says in his work called the Suheeh, that 
it is reported from Aboo Syed, who reports it from the prophet, who 
says, * He who earns property by lawful means and maintains himself 
and clothes himself from it, or maintains and clothes others besides 
himself out of the population of God, then verily this amounts to Zakat 
to himself by so maintaining and clothing.’ ” 

(e) “And Hakim also has reported this tradition, except that he 
says “then verily this amounts to Zakat to himself, And Hakim says 
the authority for this tradition is undoubted, although Bookhary and 
Mooslim have not extracted (or mentioned) this tradition (in these 
very words )." 

(J) "And the same in substance has been mentioned also by 
Hakim and Darkootni, who have reported from Jabir, who says that 
the prophet said :—' Every good act (marvof) is Sudka, and what a 
man maintains himself with or maintains his a47 (family) with, that for 
him is Sudha; and what a man protects his respectability by is for him 
Sudka, up to the end of the tradition." 

(g) “And in the Darkootni it is stated, ‘I asked Mohamed, son 
of Moonkudir, what is the meaning of ‘what a man protects his re- 
spectability by,’ he said, that * protecting respectability’ means to give 
presents to the poets and the linguists versed in good language (that 
is, to protect one's own respectability by satisfying poets, &c., that 
they might not write verses to ridicule him, such as lampoon and 
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satire)” And Darkootni says, that this tradition is of undoubted 
authority." 

(A) “ And Tubrany has reported from Aboo Imama that the pro- 
phet said, * Whoever maintains himself, this to him is Sudka; and who- 
ever maintains his wife and his a% (or relatives) and his children, this 
to him is Sudka, ” 

(1) “And in the Suheeh Mooslim it is reported from Jabir that 
the prophet said to a man, ‘Commence with thyself (that is, first 
maintain thyself), therefore give Sudka for thyself; and then if a sur- 
plus remains, that is for thy ah}; up to the end of the Hudees.” 

(J) “Thus, verily, preference is to be given to the view taken by 
Aboo Yusoof.” 

(k) "Sudrool Sheeheed says that Fatwa is given according to the 
view of Aboo Yusoof, and we also give Fatwa according to the view of 
Aboo Yusoof, as an inducement to people to make Wakfs; and the 
Mashaiks of Balkh have also adopted the view of Aboo Yusoof; and 
this has also obviously been adopted by the Hedaya, inasmuch as the 
author of the d has mentioned the view of Aboo Yusoof last of all 
without refuting it." 

62. Farran Judge in LL.R., 11 Bomb. E page 492, Says, 
the Hedaya does not come even to any conclusion between Yusoof and 
Mahomed. This is obviously incorrect as the last quotation 61 (Å) 
shows. 

63. Fathool Kadir, Volume II, page 836, oa the Arabic Hedaya, 
Volume II, page 888, lays down as follows :— 


و Boll}‏ يفتّظمهما 

(a)‏ فتم القدير صفصه Are‏ ثم Tai]‏ بدليلهما فدكر حديث aid‏ هو بالتاء 
المتلثة المفتوحة بعدها ميم ساكنة كم فين معجية و ذكر galt‏ حافظ الدين بلا 
تدوين للعلمية و القانيث و في غاية البيان انها في كتب غرائب الحديث maua‏ 
عند الثقاك Usio‏ و فير مذون كما في Boo}‏ 
(D °‏ قال a—eme‏ بن الس في الاصل اخيرنا صخر بن جوبرية عن نافع 
مولي Whose‏ بى عمو بى الخطاب كانث له ار تدع تيغ و قال كان lasso Us‏ 

(o)‏ قال يارصول الله إتي استفدى مالا هو عندي نفيس انتصدق به 

JUS (d)‏ رصول alel pn‏ لإ يداع ولا يوشب 
ولا يورث و لکن 333( ja‏ 

(v)‏ قال فتصدق به عمر في سبيل الله و في الرقاب و للضيف و للمساكين 
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و ابن السبيل و لذى القربئ لا جاام ado‏ من وليه of‏ یاکل بالمءسروف لو يككل 
صديقا عير مقمول فيه 

0 و حديث عير هذا في الصصيحين 

(g)‏ وما في الكقب الستة عن ابن عمر قال إصاب عمر BE pni Lay‏ النبي 
صلى الله عليه و سلمم JUS‏ إصبت Lat‏ لم أصب مالا قط إنفس sh eus aie‏ 
به قال of‏ شت حيست llot‏ و تصدقن بها فتصدق بها عم ر لا يجام إصلها ولا يوهب 
ولا يورث في الغقراء ap,‏ و الرقاب و في ae‏ الله و الضيف الحديث و في 
دعض طرق البخاري JAS‏ عليه الدلموة و السلأم تصدق باصله لا يدام ولا يوهب ولا 
يورث ولكن Bye) GRY‏ | 

(A)‏ ثم استدل بالمعنىى؟و هو قوله و لأن Eelo dalod‏ إلى ان يلزم الوقف 
لحاجقه adl‏ ان يدل ads)‏ اليه على الدوام وقد اشار الشرع adl‏ اعمال ما gi»)‏ 
هذه الداجة فبما روى الترمذي بسندة الى ابي هريرة ان رسول الله صلى الله عليه 
و ale‏ قال اذا مات ابن ]دم انقطع yl alec‏ من تلت ددقة جارية وعلم ينتفع à)‏ 
g^»‏ يدمو له ولا طريق الى تصقؤيق دفع هذع salad}‏ وثبات هذ الصذقة 
الجارية الا لز &e,‏ 

(a) “ Then the author of the Hedaya commences with the authori- 
ties relied upon by the two disciples, and he mentions the tradition 
relating to Sumgh." 

(2) * Mahomed,*son of Hussun, in his work called the Asul, 
says, —Sukhur, son of Jowbura, has reported from Nafa, the emancipa- 
ted slave of Abdoollah, son of Oomar (the prophet's companion), 
that Oomar had a piece of land called Sumgh, and Nafa says that 
Sumgh was a handsome garden." 

(c) “Nafa says that Oomar said, ‘Oh prophet, verily have I 
acquired property which I regard as very handsome (or valuable); 
shall I make Sudka of it ?' " 

(d) “The prophet said, ‘make Sudka (t.e., Wakf) of the Asul (or 
substance) of it: it shall not be the subject of sale or gift or inheri- 
tance, but the fruits thereof shall be applied to maintenance,’ ” 

(e) “Nafa then says, then Oomar made Sudka of it in the way of 
God (that is, for the benefit of persons who are on their way to Jihad, 
and whose maintenance has been exhausted), and for the purpose 
of purchasing the liberty of slaves, and for the purpose of entertaining 
guests, and for the poor, and for the travellers, and for the Z:/-Koorba 
(relations) ; and there 1s no illegality in him who is the Mootwally that 


he should eat with goodness, or entertain therefrom guests who are not 
in good circumstances." 
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(f) “And this Zzudes of Oomar is to be found in the Suheeh 
i-Bookhary and Suheeh-i-Mooslim." : 

(g) “And in the Kootoob-i-Sittah, the tradition is thus reported 
from Ibn-i-Oomar himself : and Ibn-i-Oomar says that Oomur obtained 
a piece of land in Khybur, and then Oomar came to the prophet and 
said, * I have obtained a piece of land so that better property I never 
obtained before: how do you order me to deal with it The prophet 
said, *If you desire you may detain (or make Wakf) of the substance 
of it, and make Suda of it? Then Oomur made Sudka of it, so that 
the substance of it became incapable of being the subject of sale, gift 
of inheritance, in favour of the Fakeers and Koerba (or relations), 
and for the purpose of emancipating slaves, and in the way of God 
(that is, /thad or Huj) and for the guests, &c., up to the end of the 
tradition. And it is reported in the Bookhary in the following way 
also :—then the prophet said—*' Make the substance Sudka, and it shall 
not be the subject of sale, gift or inheritance, but the fruits thereof 
shall be used for maintenance.' " 

(A) * Then the author of the Hedaya argues from the meaning 
and substance of the traditions, and says, and also because necessity 
requires that Wakf should become Zasim (or obligatory) because the 
man (or the Wakif) is in want that Suwad (or spiritual benefit or 
advantage) of the property should enure to him perpetually ; and verily 
the Shera has pointed out towards acts which meet (or supply) this 
want in what Termizy has reported according to authorities from Aboo 
Hooraira, to the effect that the prophet said, f When a son of Adam 
dies, his acts die out with him, except by three things ; Sudka-z- Jareea 
(or perpetual Wakf); knowledge from which benefit is derived; and 
dutiful children, who should pray for him ; and there is no other way 
to meet (or supply) this want and to make this Sudka lasting except 
by making the same obligatory. " (See para. 52, page 56). 

64. Fathool Kadeer, Volume II, page 837, on the Arabic Hedaya, 
Volume II, page 890, lays down as follows :— 


ولان الملى باق aio‏ بدليل انه 
(a ٠‏ والحق err‏ قول dole‏ العلماء باز ومة لان الاحاديث و الاثار متظافرة 
aule‏ ذلك قول كما صم من قوله aio‏ الصلوة و السلام لا يجاع ولا بورث الخ 

(B)‏ وتكرر هذا في احاديث كتيرة 

(c)‏ واستمر عمل Lot‏ من الصحابة و التابعين و من بعدهم علي ذلك 

je ثم صدقة ابي بكر ثم‎ ple اولها صدقة رسول الله صلى الله عليه و‎ (d) 
وعثوان و علي و الزبير ر معان بن جبل وزيد بن نابت وعايشة و اسما اختها‎ 
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وخالد ين الوليد‎ Ley وام حبيبة وصفية بنثت حي و سعى بن ابي‎ Kyl وام‎ 


و جاب بن aliado‏ و عقبة بن عامر و ابي اروى الدوسي و عبدالله بن الزبير رضي 
الله fes‏ کل هولاء qo‏ الصحابة 


(v)‏ ثم الذابعين بعدهم كلها بروايات 

)^ ( و توارث الناس areal‏ ذلك فلا يعارض he‏ هذا |احعديث الذي ذكرة 
علق ان معلى حديث شر بع بيان نسي ما كان فى الجاهلية من السامي و By‏ 

Uie يكون اجماع الصصابة العلبي و من تعدهم‎ uf و بالجيلة فلا يبعد‎ .(g) 
قولهما‎ gdo deri قوله فلذا ترجى خلافه و ذكر بعض المشائئ إن‎ GHA ملو‎ 


(a) ** And the truth is that preference is given to the view which 
the Ulemas have universally taken that Wakf is Zas/m; because the 
Hadees and Asar support this view ; as for instance, the saying of the 
prophet ‘ the thing appropriated is not the subject of sale or inheritance, 
etc., up to the end of the tradition," " 

(ò) “And this meaning is reported in numerous traditions." | 

(c) '' And this view has always been acted upon by the followers 
of the Prophet from the Sihabas and the e downwards to those 
who came. after.” 

(2) * The first was the — uds B the Prophet him- 
self; then followed the appropriation made by Aboo Bukur, then by 
Oomur, and Oosman, hd Ally, and Zoobair and Maaz son of Jubul, 
and Zyd son of Sabit, and Aysha, and Asma sister of Aysha, and 
Oommi Sulma (wife of the prophet), and Oommi Hubeeba, and Sufya 
daughter of Hye, and Saad son of Aboo Wakkas ; (one of the ten persons 
who shall certainly go to Heaven); and Khaled son of Waheed, and 
jabir son of Abdoollah, and Akhal son of Amir, and Aboo Arwa 
Dowsy, and Abdoolla/ sou of Zoobair; all these were the Sihabas." 
(See para. 65 (2), page 61). 

(e) “Then the Tabyeeus made appropriations after the Sihabas 
according to traditions.” 

„ (7) “And all the people have TES upon this view." Therefore 
in comparison to such traditions, that relied on by Aboo Huneefa can 
raise no conflict, Besides this (or add to this) the meaning of the 
tradition (see para. a9, pagel52) reported by Shooraih (Leya! gy) was 
for the purpose of laying down that what was done at the time of 
ignorance was rescinded and abolished, #.g., Haamee (as to the mean- 
ing of which term and similar terms, vig., Behara, Sayeba and Wasila 
see Tufseer-i-Ahmady, page 380) Bombay Edition (for the year 1300 
Hijree), and: such like things." ' 
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(9) ^ Ei short, at, tie concuitence of tie Sitiabas fexrped'in. 


law tid: of HIS whit damé after them, hasalways beet in- opposition 


to- thé view taken by Aboo Huneéfa’; and, therefore, the view opposed 


to that óf Abdo Hüneefa has been given preference to; and some of 
the MasHaikh$ have laid if dow that the Fatwa is according to the 
view taken by the two disciples. 
6g. Fathóol Kadeer, Volume IT, page 841, ön the Arabie Hedaya, 
Vólunie EE; pagé 896; lags down as follóws :— 0 
من الصكدابة وقعوه وقول لأن جماعة‎ delet gd و يجوز وقف العقار‎ (a) 
i 3583, من النصخعابة رضي الله عنهم اجمعين‎ 
Lum و إسانيدها‎ Ls aiios الصصابة‎ n quo قدصنا ذكر جماعة‎ o 
لمخ‎ bby! yes Li wot وصفها نما ثقدم‎ (c) 


)2( ور 2j! iS e ghai fat yt:‏ عريب Tm Laa ossi‏ ابي 


شيبة athe Woo‏ بن فياث عن ھام بن Ry‏ قن انيه أن الز بير بن 'العوام i,‏ 


دارا له على المردودة مى ail‏ قال والمرد وده ي المظلقة والفاقدة unie Gil‏ زوجها 
(e)‏ .7 البضاري وقف رسول الله صلی الله dle‏ وسام Ls a‏ لابن 
السبيل ضدقة mE i‏ 
)^( واخري الساكم بسند فين الواقدي وهو عفسن Lake‏ وضكت ٠ Bleja‏ 
)9( عن عثمان بن الارقم المتدزومي انه كأن يفون انا ابن سبع فني gis‏ 
gel pls‏ هانق ركاذت دارع علي phe uil Gg EN iat‏ اله Ps d‏ 
یکوری "m‏ في الالام lea (aad,‏ الذاس cel‏ الأ لام les ell‏ خلق E‏ 
pais (A)‏ عهو ت IMU!‏ :رضي الله die‏ امت اواز الأسلام 
good, (s)‏ بيا الأرقم ado‏ ولد وذكر Roco aiiud aX‏ بسم الله الوكمن 
الرحيم هذا ما قضى adr S3‏ ان قال ely‏ ولا Any‏ | 
8 )(: “وني الخلاقيات اللبيهقي قال TN wem s 5f Tin albas Sia‏ 
ايوبكر بدارة En Le LEE RN. E I ge^ 39, wie‏ 
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(a) “The Hedaya says, the Wakf of akar. (land) is ben 
because a large number, ( jamauf) of, the Sihabas, have made Wakfs 

Ky " J L haye already described the | party, af. the male Sihaba ai 
the female Sihabas (see para. 64. (4). page. 60), who have made Wakfs 
and the authorities thereof are stated by. Khugsaf in, his book on 

Waki.” 

(c) “And amongst such authorities, is, that relating to the Wake 
made by Oomur. of Gand called) Sumgh as stated mo 
Ghurzetool Hudees, Aboo Bukur, | son. of Aboo Shybuta, reported to me 
as follows :— * Hufs, son of Ghyas, has heard. from Hesh: am, son of 
Oorwa, who heard from his father that Zoowair, son, of Avain, made 
Wakf of his house on a daughter of his, who had been divorced. EE" 

(e) “ And in the Bookhary it is stated that the prophet made 
Wakf of land and rendered the same Sudka for the sons of travel (that 
is, trayellers)."* E 

(F/) “And Hakim has found out by his research that this tradition 
is supported by authorities, one of whom is Wakidee ; and Hakim says 
this tradition is well founded according to us, and he raised nó doubt 
on the tradition." 

(s) "It is reported from Qosman, spn of Arkum Makhzoomy, 
se the said Oosman sajd that he was a boy of (seven) years of age in 

roo] Islam; my father accepted Islam on the 7th day of the 7th 
Kara And he (the father) has a house on the top of the(hill called) 


Boa ye 


Syfa, and Şufa was the place where the prophet used to remain in the 


the period of Islam as contradistinguished from the period of i ignorance ); 
and, whilst on that hill, he invited peep to accept Islam, and a great 
many people accepted Islam there." 

(A), “ And one of them was Oomar, son of Khuttab, and that 
place . consequently came to be called Daroo! Islam.” 

- (7), “And Arkum made Sudka pf his house on his children : and 
Ogan says that the writing ky which he made Wakf ran thus :— 
This is $pdés in the name ,of God Most High and Merciful’ : this 
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is the way Arkum expressed himself up to the end until he came ها‎ say, 
‘it shall not be the subject of sale or inheritance.’ " 

(j) “And in the KAilafyat, the author of which is Byehuky, it is 
stated that Aboo Bukur Abdoollah, son of Zajeer Hameedy, said that 
. Aboo Bukur (the prophet's companion) made Sudka of his land situa- 
ted in Mecca on his children, and this (Wakf) subsists up to the 
present day " 

(£) “And that Oomar (the prophet’s companion) made Sudka of 
, his cultivated land." | 1 

(7) “And that Saad, son of Wakkas, made Sudka of his house 
situated at Medina and of his house situated in Egypt, on his children ; 
and that this continues to subsist to the present day." 

(m) “And that Oosman (the prophet’s companion) made Sudka 
(of land situated) in a place called Rooma; and that this continues to 
‘subsist to the present day." 

- (2) “And that Amr, son of Aas, made Sudka of Burhut situated 
in Taif (near Mecca, a fruitful piece of land supposed to have been 
bodily removed by the angel Gabriel from Syria), and made Sudka of 
bis house situated in Mecca and Medina, on his children ; and that this 
Wakf subsists to the present day,” 

(o) “And Byhuky says that such traditions are too numerous tò be 
circumscribed.” : 

(p) “And all these traditions are such that they could be rélied 
on in refutation of Aboo Huneefa in the view taken by him in regard 
to Wakf not being valid." | 

66. 'The texts and precedents cited above, together with the 
principle of Swwad which as shewn above underlies the whole of the 
Law of Wakf, are sufficient to establish the validity of Wakf on one's 
self, and after him on his descendants. The case under consideration 
should be governed by that principle, and by those texts and precedents, 
The Mahomedan Law is divine in its origin, and, therefore, decided 
cases will not serve to lay down the Mahomedan Law, if those cases 
are contrary to such law. The sources of Mahomedan Law are the 
Koran, the Hadees, the Ijma and the Kyas. What is binding on the 
conscience and conduct of the people is the construction of the divine 
Text by the Mujtahids, Imams and Divines of the Mahomedan Law, 
and the evolution of the law from the recognized sources in accordance 
with what is laid down by them: their inferences and deductions are 
aleo conclusive so far as the followers or Mookullids are concerned. 
What the Kazy lays down is hot necessarily the Mahomedan Law, 
What the British Courts lay down is also not fiecessarily the Mahome- 
dan Law, according to the Mahomedan Law. ‘The Kazy and the 
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Courts must find their Mahomedan Law from what the Mujtahids and 
Imams have laid down. The conscience of the people is bound to follow 
the Mujtahids and the Imams as expounded by the Text-writers. The 
British legislation has preserved to the Mahomedans what is Mahomedan 
Law. Themeaning ofthis must be that what is preserved to the Maho- 
- medans is the Mahomedan Law as it should be purely according to Maho- 
. medan Law not as it should be according to principles of policy and rules 
٠ not recognized by the Mahomedan Law.  Aboo Yusoof has not left in 
doubt what is the Mahomedan Law on the subject. (See paragraphs 
. 39 and 46 of this appendix, pages 53 and 55). What the Privy 
Council has laid down is directly contrary to what Aboo Yusoof has 
laid down. So that in effect the Privy Council says—'' You Aboo 
Yusoofis wrong in your Mahomedan Law." The views of the Imams 
are explained by recognized Text-writers such as the authors of the 
Hedaya, the Fatawa Alamgeeree and other works of authority noticed 
by Mr. Morley in the introduction to his Digest. 

There is moreovera great diversity in the decisions of the British 
India Courts on the point, so that it could not be said that the current 
of the dicisions is the other way : but suppose the current was the other 
way, it should be checked, and brought back to the night, channel at 
once. I 

67. The Hedaya upon the question relating to the force of 
decisions and decrees says as follows :— Hamilton's Hedaya, Vol. II, 
page 634. e 

“ It is incumbent upon every Kazee to maintain and enforce the 
. decree of another Kazee, unless such decree be repugnant tothe doc- 
. trine of the Koran, or of the Soonut, (traditions of the Prophet), or of the 
opinions or our doctors; in other words, unless it be a decision un- 
supported by authority, It is related in the /ama-i-SagAeer, that if a 
Kazee passes a decree in a matter concerning which different 
opinions have been given, and be afterwards succeeded by another 
Kazee of a different opiuion with respect to that matter, the latter Kazee 
must nevertheless enforce the decree so made ; for it is a rule that when 

a Kazee passes a decree in a doubtful case, the decree is executed 
, accordingly ; noris it permitted to a succeeding Kazee to rescind it; 
because although the succeeding Kazee be equal in point of judgment 
to his predecessor, still the judgment of the predecessor is in this in- 
stance allowed a superiority ; because of its having Leen exercised in 
passing the decree; and therefore it cannot be affected by the judg- 
ment of his succegsor, which is deemed inferior from its not having 
been exercised. lf a Kazee in a doubtful case determine contrary to 
his tenets, from having forgotten the principles of his sect, such 
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decree must ‘névettlidless " De énidtéea ater ° fto ‘Huiieéfa. Af, “On 
"the contiaty,” he "pass ' ‘stich’ decfée Kio ingly, and nót Gitótgh: fongét- 
‘fulness, there arei in ‘that case’ tiro-opittions'récordéd. “Accordiiig’ o-one 
the acces ‘must be’én forced ih that’ Fnstarice ‘also, Hecatide’ Bie *értór In 
itis uücerfaín. Inthe opinion of tlie fpo “disciples ‘tHe ‘ décreo Hust 
not ‘be  énfóróed in either case’; ; thác ls, ‘whether &he'éfrór'be?wilful or 
xtocéed from "'totgetfalness : ‘And this‘is‘the approved exposition. “By a 
doubtful case’ is "méant Ste in ‘regard to Which ‘there is “ito :fárticülar 
0712886, éither' by’ the word Of God, “or By tlie prophet, ánd-eóricétn- 
ing which, consequently, differetit ópinidus' hate beéh sdppórtedby'the 
cónipaüións and tér followérs. Where: gréat namber l&owevér/fiave 
Conciirred, and énly‘a few have différed, itis not:Considered‘as'a‘dé ubt- 
ful case.’ 

"68. ‘Tn the case ‘reported ‘in Moote’s ‘Indian : : Appéals, Volume 
"XU," page “435, the ‘Privy Codaéll'lày' down! the rule of constriction 
which a European Judgei is to Follow :— 

"AI the schools actept as “authoritative the téxt'of VasisAja which 
‘gays, ' ‘Nor let’ a' woman give or'accept a són unléss with the <assént of 
hér lord. Büt'ttie Mithila School apparently takes this“to-mean' that 
the assent of the husband’ must’be ‘given “at the‘time of‘ tlie’ ‘adoption, 
and therefore, that a widow cannot receive a son in adoption according 
to the Datfaka form at all. 'The’Betigal School' intétprets the text as 
requiring an éxpress permission givén by the’ husband in his lifetime, 
but capable of taking effect after his death ; wiflst the Muyookha® and 
Koustubha treatises, which govern the Maliratía School, éxplain the 
text away by sdying that it applies only to ‘an adoption’ made’ in the 
husband' s lifetime, and i$ not to ‘bé taken to restrict the widow's power 
to do that which the general law prescribes’ as beneficial to Hier husband's 
soul. Thus upon a careful review of all these writers it ‘appears’ that 
the difference rélates’ rather to What shall be:taken to‘-constitute, in 
cases of necessity, evidence of authority from the ‘husbarid, than to the 
authority to adopt being independent of the husband.’ 

“The duty, therefore, of a European ‘Judge, who’ is under‘ the 
obligation to administer Hindu Law, 18 not 0 much to inquire whether 
a disputed doctrine is fairly “‘déducible frm the earliest authorities, 'ag 
to ascertain whether it has been received ‘by the particular school which 
governs the ‘district with which he hag to deal and ‘has there‘been sanc- 
tioned by usage. "For undér the Hindu system ‘of Law, clear’ proof ‘of 
usage will outweigh the written text of the law.” 

"The question as tegards the @onstruéilon of Texts'on Hindoo Law 
“farther i droge in a case decided by the Privy Council, viz., the case of 
Bhya" Ram Singh vs. "Bhya-Ugüàr Singh reportedin 13 Moore's Indian 
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Mimansa in treating on the text which prescribes adoption “ by aman 
destitnte.of.ason on]yamnstessuhstitute forthe same-always;be adopted,” 
explainssthat, shat „son there ased قا‎ inclusive pf the :sop:8 sop and 
great;grandson, and cites. Meny, “Ry .A ين صوع‎ man conquers worlds ; 
by من‎ gasgan, ihe eenjoysimmatality ; and zaftenwards;by,a.son ofa 
tandgon,the reaches the solar.abode.” ‘Whe guesHon was what was 
.theslimit.of,the:Sapindas. åt page 3p, ther Lordships of the E IVY 
Gauneil gay, “fhe subject is important ; «it ls beset by difficulties 
taiged chy warying-<opinions, decisions.and comments هر مص‎ text (other 
than -the,one;cited above), clear.gnaugh: if, interpreted -hy-the. principles 
ofthe: Hindoo ILawaegording,to. thexBenares.School, which, is fhe;most 
orthodox,of thedifferent.schools. (phe compiler of the Mitakshara is 
said: topuave-been-ancasceticardevetee,.andjfrom,that source nothing 
at, variance itl ihe; zeligion (gf «the مومله الاح‎ is, likely ;to have flowed 
(The i Hindo Law ccoqtains, in itself, the, principles;pf, its own exposition. 
The Digest subordinates in more than one place the language, of texts 
to customs and approved usage. -Nothing ; from any foreign source 
-hould;be.introduced into it, nor,should Courts, interpret the text by 
the application to a language, of :8traiped.analogies. Approaching ,this 
somewhat . delicate ,gubject .with an ,unfeigned desire to decide, it in 
ai rato م‎ feeling. f Hindoos, their Lordgh ips.observe 
appeal „disturbs that daan. Qn, the, contrary. the, J udges: of „appeal 
overrule-a, former decision given صل‎ their own Court. which, in, their 
Apinion, had disturbed, it.” 
69. To sum up my —À 3 
4l. Law „and religion „are .so,intertwined with each other and 
mixed up.together that it is.impossible to.separate one, from the, other. 
(See, page, 44, paragraph 4 ; page. 44;. paragraph, 17 ; page,52, paragraph 
-35 i, 28866 1, paragraph. 66,) 
1I. ;That gall „dispositions under, the ,Mahomedan Law such 
as sales, gifts, „wills, wakfs, &c.,, have, their „origin in religion. . (See 
page-44cparagraphs;3:and 4;,;page;47, paragraph 15, ) 
III. That, there ,are; four and only four, sources, of Mahomedan 
. Lawzand,of the, Mahomedan: Religion and, Mahomedan, Faith, pz., the 
Koran, the-Hudees Gor, Traditious.;of, the. Prophet), the Ijma (Or. € con- 
—— Doctorsand Divines), and the Kyas (or ratiocin- 
ration). . (See page,61, paragraph; 66,) , 
+V. p^ ;&bere is uno ; prejudice ,according to Mahomedan 
Faligiongand;therefore;none;according to Mahomedan Law against tying 
Spopropenty. iLaw.and Religion rather fayour the, tying.up of property 
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provided such tying up leads to religious merit. (See page 443 para- 
graph 4). DU M NUS 

V. That the Text Books on the Mahomedan Law such as the 
Hedaya, the Futawat Alamgeeree, the Fafawai Kasee Khan, the Doorool 
Mookhiar, the Ruddool Mochtar and other works contain expositions of 
the Mahomedan Law binding on the Courts of British India and bind- 
ing on the conscience of Her Majesty's Mahomedan subjects. The 
authority furnished in the writings of such Text-writers on any parti- 
cular question is in itself an authority of a conclusive nature, so that 
no other authority is needed. To say therefore that “there is no trace 
in the decided cases of the doctrine that a man’s gift to his own 
family is in itself a pious use” (see Lord Hobhouse in L.R., 17 LA, 
page 28, Sheikh Mahomed Ahsanullah Chowdhry vs. Amar Chand) . 
ig to overrule the authority of the Text-writers, and to question the 
correctness of the sources on which they have based themselves, and 
to repeal the Mahomedan Law on the subject. -(See page 61, 
paragraph 66). i 

VI. That to lay down the Mahomedan Law in a manner in- 
consistent with what is laid down by the Imams such as Aboo 
Yusoof and expounded by such Text-writers is to propound the 
Mahomedan Law in a manner not binding on the conscience of Her 
Majesty's Mahomedan subjects. "(See page $2, paragraph 35). 

VII. That the duty of an English Judge in administering the 
Mahomedan Law is to see how a particular doctrifie is received in a parti- 
cülar Mahomedan school as shewn in the writings of the Imams, as 
contained in the authorised standard works and Text-writers. (See 
page 62, parapraph 68). 

VIIL That to test a particular question of Mahomedan Law with 
reference to a question involving another principle of Mahomedan Law 
so as to arrive at a decision inconsistent with that propounded by the 
Imams and the Text-writers is to repeal what has been ruled by those 
Imams and laid down by those Text-writers, and therefore to repeal the 
Mahomedan Law itself. (See page 61, paragraph 66). 

IX. That the current of decisions of British Courts, whether 
weak or strong, if inconsistent with what is ruled by the Imams and 
laid down by the Text-writers, and therefore inconsistent with the 
Mahomedan Law, is no source of the Mahomedan Law, and therefore’ 
cannot control the rulings of the Imams and the writings of the Text- 
writers, and such current of decision must itself be corrected and 
diverted to a proper channel, so as to be in accordance with the rulings 
of the Imams and the exposition of the Text-writers, and, therefore, with 
-the Mahomedan Law. (See pages 61 and 62, paragraphs 66 and 67). 


~ 
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X. That the Mahomedan Law of Wakf is what is in accordance 
with the rulings of the Imams and in accordance with what is laid 
down by those Text-writers. (See page 61, paragraph 66). 
` XI. That the Imams and Text-writers were persons of acknow- 
ledged learning and ability who had devoted the whole of their lives 
in the pursuit of the knowledge of Oosool or Jurisprudence and Fikah or 
Mahomedan Law, and, therefore, their exposition of the Mahomedan 


. Law raises a presumption; which is not allowed to be rebutted, that 


that exposition is the true Mahomedan Law, they having been the 
Moojtahids in their days and having possessed the necessary qualifica- 
tions of a Moojtahid and are revered as such by the whole ofthe 
Mahomedan world up to the present day. (See page 52, paragraph 
35 ; and page 61, paragraph 66). . 

XII. That it is an error to suppose that any portion of the 


"Mahomedan Law of Wakf as laid down by the Imams and expounded 


by the Text-writers is inconsistent with any other principle of the 
Mahomedan Law, such as the principle. of gift as laid down by those 
very Imams and EXponnoed by those very Text-writers. (See page 45, 
paragraph 5). 

XIIL That no analogy could be raised between the Mahomedan 
Law of gift, which is a disposition in favor of a person without 
consideration, and between the Mahomedan Law of Wakí, which is 
a kind of Sudka; the latter being a disposition in favor of the Al- 
mighty for a cogsideration, the consideration being Suwab or 
religious merit. (See page 45, paragraphs 6, 7 and 8). 

XIV. That Suwab or religious merit is a consideration equally 
valuable as, if not more vauable than the consideration of love or 
money consideration, for the purposes of disposition of property. (See 
page 45, paragraph 8 ; and page 46, paragraph g). 

XV. That in a state of health a Mahomedan is free to dispose of 
his property in any way he chooses, provided his disposition takesthe 
form of one recognised by the Mahomedan Law and conforms with 
the rules and conditions laid down by that law. Family Wakfs are 
dispositions, which a person is permitted to make by the Mahomedan 
Law. When he is in sickness or when the disposition takes the form 
of a will, the right of heirs prevents his perfect freedom of disposition. 


- But when the right of heirs is out of the question, he is unhampered 


in his disposition, whether it takes the form of a perpetuity or not. 
(See page 46, paragraph 12). 

XVI. That the institution called Wake shonld not be mistaken 
for Zaka?, In both the motive is to get Suwad: but there is a differ- 


- ence in regard to the object, that is to say, in Zakat the rich and certain 
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-other:Classes ‘of -persons “are .próliibitetl from "accepting sthe gilt; but 
‘those conilitions-o-notsapplyto-the-objected Wakf, simregarthto-wiiteh 
object the srequirements cof tthe ‘Mdahomedan thaw xare quite different ; 
but «such requirements -tio «not tinvdlve tthat sthe <object Should «not be 
-one’s«sélf-orhis thilldren,-or-that the óbjeet should tbe suth zas «not to 
‘be -open ‘to tthe ‘technical rile -agdinst rperpetuities iknown iin other 
‘systems. ‘(See:page-46,para, 10). : 57 
XVII. “Phat the“Mahometian Eawcót! Wákfslends:no:countenance 
to ‘the «suppositian «that “that flaw «encourages-chicanery;andc;codldibe : 
used-as:acmaehinery:to*défeat: the; justrfiğhtsrdf bord Jtde-creditors,:and 
enables:the debtors to:Cheatttheir ereditors. é(See;page:47, paragraph 
kg). l | 
XVIII. In dealing with the law أن‎ WARF the distinctionsbetween 
motivezridzóbject should -notbeAostesight of The motive is. réligious 
‘ant charitable intthessense thatHt*brings 'Suteab,-butithe «object eshich 
must satisfy: the "motive need :not:to?be?limited + to ? therpoor but: may 
_inélude the-rich as-well-as. rélatives, "because these latter -are -álgo +the 
means;óf*S$uwdáb. - (See-page-48,rparagraphs:r6:and r7). 
XIX. Mr. Hamilton misunderstood the motive .6f Waf -and 
rendered. it ‘‘as-meaning ‘Always of-arpious or charitable nature?" His 
‘mistake :conaisted ‘in transferring ‘to *the < object :the character ofthe 
-mióHve. *He*hasi been corrected'by: Mr.’ Baillie :? but*his-mistranslation 
has*beerr the-source of àll-mischief im the ‘diversion of the law ‘from its 
truegroove. ‘(See page-48,-para. r6). e 
XX. That^the" Mahomedan ‘Law «alone. canJdectde;what objects 
lead to \Suwab-antdeare calctlated to‘ fulfil-a:piousor ;charitable-motive. 
` The 'Mahomedan‘law lays dowa:that ~Suwad. could: be-obtained and 
-a pious er;tharitable«motive could *bet fulfilled: bysmaking:a. provision 
for one's children as «wellzas by making a+ provision ‘for the-poor. 
(See.page' 57, paragraph: 58 ; and page 57, paragraph:59). 

XXI. TInuvhatever otherypoints relating to “Wakfithere-amight 
have been a-difference between'he': threetimams,: there. was-none- in 
regard ‘to’ the -question -what -Objects t bring Suwab ; because: this. 
question flowed from-a common religion:and:admitted of noidivergence 
of-opinion. "Wherethere is'difference of-opinionamong the Imams, if 
-must be sascertaindd: which _Imam’s.opinionihas :beenaaecepted . and 
been thebasis Of the Futwa of the Kazees, ‘The British Indian Courts 
cannot ihtroduce a new-point-of 'divergence»and: lay -down:the: .Maho- 
medan Law afresh aud introduce as a furtherccondition, relating «othe 
‘validity of a Wakf that-it should: not be-open.toithe objection of 

-perpetuity. ' (See page 49; paragraph t9). 
XXII. "That ts an error.to: suppose; that, according .to..Aboo 
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Huneefa, Wakfa are altogether illegal: ou the other hand, according to 
him a Wakf is-a lawful digposition, only that it-is not-obligatory so.as 
to -involve -céasation ‘Of -owherdhip -of the WWakf:maker but'is-mrérely 
permissible, so thát'the dispo sition of -the profits takes:elfect by way of 
a loan: but according to him "Wakf ‘becomes obligatory after the 
decree of the Kazee : and fter Wakfilias-becótne so obligatory, the 
efféct'accerdiag to ‘him «is ‘the same-as according to Aboo Yussoof, 
(See: page:49Aparagraph-2 1.; andipage 5 1, paragraph 25). 

XXH. ‘That -Aboo Yusoofts -viéw'in favour-of.the validity of the 
Wakf on one's self &nd'his.ohildren and then on:tlie;poor is the.govern- 
‘ing-authority. :Wakf is an-institution which «should be encouraged. 
(See-page 53,:paragraph 39 ; and;page:55, paragraph.46). 

XXIV, "That even 5 Wakf «is +based on what produces 
Suwab both according to ùs and -the .Zimmee. (See,page 56, para- 

gráph,ss). 
XXV. That a perfectly valid: Wakf-according to the. Privy Council 
mjght become wholly invalid accordigg to Mahomedan.Law, as for 
instance the -Wakf of a Moslem who-becomes an infidel: the test on 
which.the Privy Council has:proceeded, viz., the liability.to the objec- 
tion ofeperpetuity is an:incorreet test, inasmuch as the case of the 
apostate’s Wakf is not, governed: by the rule laid down by the Privy 
Council. The true test is the theory of Swwad, which applies without 


exception to all-cases. (See, pages+56 and,57, paragraphs 56 and,57). 
XXVI. The a&s that are-conducive to “Suwab are authoritatively 


laid down by the-Imams wlien.construing the Hadees or texts of the 
Traditions of the Prophet, which are set out in: a-binding and authorita- 
tive way by the Text-writers. (See page 57, paragraph 61; page 58, 
paragraph 63; page 59, paragraph-64.; and. page-6o, paragraph 65). 

"XXVÍI. “That the Hedaya does not leave it as a doubtful matter 
whether Aboo Yusoofs view is the.governing rule in the case of a 
"Wakt. (See page 58, paragraph 61 (&) and paragraph 62). 


MAHOMED YUSOOF. 


Supplement No, 1 to the Review, containing matter in contin- 
uation of para. 21 at p. 168». This supplement contains 
` paragraphs numbered 22 to 30. 


(EXTRA APP, PARAGRAPH 22.) 


22. No discussion of what is Suheeh, Batil or Fasid, would have 
even the semblance of completeness unless it were accompanied by some 
notice of the difference between Hookm or command and Shoobha-i- 
Hookm or doubt of command. As stated above in paragraph 12, in 
` discussing IID, it will be observed that in order that a command 
should come into existence it is necessary, in addition to what is re- 
"quired in I°, 1I? and IV?, that the conditions on which the existence 
` of a command rests should’ be fulfilled, e.g., Nikah, which in addition 
to the other three conditions, relating to Ahleut, Mahalleeut and Illut, 
requires that the condition or Shurt for the command coming into 
existence should also be found; this condition is the presence of wit- 
nesses: 50 that if the witnesses are not present at the Nikah, the com- 
mand from God relating to the validity of the Nikah does not arise, 
notwithstanding the compliance of the other requisites. This prin- 
ciple that the command or Hookm does not come into existence 
when it is unaccompanied by the conditions necessary therefor, is 
subject to another principle, vis., the principle of Shoobha-i-Hookm or 
doubt of command; and this latter principle is based on the following 
reason, Jrg., that the presence of Ahal and Mahal and Ilut leads 
prima facie to the conclusion that the command or Hookm must have 
emanated from God and come into existence, because when the con- 
dition asregards Mahal is fulfilled, then it seems proper that the ab- 
sence of other matterg should not lead to a nullity. But at the same 
time there is an equally plausible argument the other way, viz., that 
the absence of the Shurt or condition necessary for the existence of 
Hookm or command leads to the inference that the command 
is absent. Thus there are two conflicting principles operating at 
one and the same time in opposite ways. One principle is that 
the presence of Mahal leads to the inference that the command 
is present, but the absence of the condition relating to the 
existence of the command leads to the inference that the command 
is absent. Thus, there arises a Shoobha or doubt as to whether 
the command or Hookm, in such a case, is found or not found, that 
is to say, whether such command has emanated from God or not. If 
the condition of the existence of the command alonz with the other 
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three jnatters had been found, then the Hookm or command would 
have been that the particular act or transaction was Saheeh or valid. 
If the Mahal had been absent, and the 'other three requirements had 
been present, then the act would have been Batil or absolutely void. 
But in a case where the Mahal is present, that is, when the Mahal is good: 


` and unobjectionable, but the condition for the Hookm or command is 


wanting, there the act or transaction is neither Saheeh or valid nor Batil 
or void, but Fasid or defective or invalid. It is for this reason, that in 
a case of Nikah, where there are no witnesses to it, the command or 
Hookm affirming the validity of the Nikah is absent; but the Mahal 
being fit and the form of Nikah having been gone into apparently there 
is Shoobha or doubt of Mahal and, therefore, some of the consequences 
of a valid marriage, such as the establishment of Nasab and so forth are 
attached to such marriage. This subject is dealt with in Mira, p. 295 
and 347, in Kashf-i-bazdavi, Vol. I, p. 259, in the chapter on Nahee 
and in Azmery, Vol. 2, p. 412, etc, The first-named author says, “And 
for this reason there is no Shoobha or doubt of Nikah in the case of 
maharim or those women who are prohibited to marry ; and there is 
no doubt or Shoobha in the case of a sale of Hoor or freemen, because 
the meaning of Shoobha or doubt is the establishment of Daleel or 
reason (in favour of the command or Hookm); whilst at the same 
time the Madlool (or that which is proved by the Daleel or reason, 
that is to say, the command) is absent on account of (a Mánai or) pre- 
ventive circumstance Therefore the Shoobha ‘or doubt is negatived 
in a case in which the Mahal is absent.” At page 348 of the Mira, 
the divisions of Shoobha are given, but it is not necessary here to pur- 
sue the matter further. The same subject is treated in Kashf-i-baz- 
davi, Vol, 4, p. 342. See also Mahomed Yusoof's Tagore Lectures, 
Vol. 5, Appendix p. is 3 

A :—I must state that it is mainly the result of my study of the 
Principles of Jurisprudence, that has enabled me to identify the idea 
of a Fasid transaction with one susceptible of the Principle of Shoob- 
ha-i-Hookm.  Butthough I submit my inference, with humility and due 
Jnodesty, still I do the same without diffidence on the point. The 
subject of the Mahomedan Jurisprudence is one beset with mani- 
fold difficulties and one of those difficulties consists in the way in 
which language is used to convey mental ideas by the Arabian writers 
in the original. The method adopted by them is to go on stating re- 
Sults and conclusions, one after the other, without assigning any reason, 
so that it often happens that the reason of a thing is piven -at onê place 
and the conclusion-is given at a very distant: place, and there is 
à large ‘space intervening between the two and the language .used 
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ig sch as. ig, mot generally calculated; to, lead, to . elucidation and 
identification.. ey 

£;:—~In. the. case of a marriage without witnesses, althongh 
sucha mazriage shonid result in, Easad, that is invalidity. or defect, 
according-to, the. application. of the. rule. of the Shoobha-i- Hookm, still 
the practical. result: of such. a marriage is: tantamount, to, nullity or 
Basil, because although; absence: of Sikut. or. validity, might lead either 
to, Batil or void and Basid or defective.and invalid, still the practical 
rasultin. each particular case, will, depend, on that particular case; 
if that. case is guscaptible of aa intermediate and inferior, degree. of 
unlawíulness sugh, as is implied. iu, the term Fasid or. defective, 
then certainly absolute nullity, may not be: predicated with regard 
to it, such asa defective sale: sale is a transaction in which, there 
could be an intermediate degree of unlawfulness; e.g., where the 
sale. doas nat conform. to the conditions requiring the exigtence 
of commands there the Mahomedan Jurists have recognised an 
intermediate, state, z/z., a state. where the sale is not absolutely 
void or a nullity owing to the fitness of the Mahal, but, at the 
same time, it does not involve the first, class of perfection of essence, 
owing to absence of the conditions of the Hopkm or command :, also 
the, intermediate state is that of defect or invalidity, so that the 
sale. has a legal existence, but with some defect, which is capable of 
being cured. when the purchaser qbtains possession. But, so far as 
marriage is concerned, it is different from sale, because there is no 
intermediate state of lawfulness; it is either lawful or Sahih by which 
connexion between spouses is legalized, or it is unlawful and amounts 
to a nullity by reason of which connexion is not lawful. 

€ :—The state of tbe law in the above-mentioned case, uig., that 
of a marriage without witnesses and the admitted effects thereof, aig., 
first (1) there must be separation between the parties : secondly (2), es- 
tablishment of asad and 1264, has enabled me to put two and two 
together and has led me to the conclusion that the cause of separation 
is the effect of the nullity of the marriage owing to its participation of 
the character of what is Bazil or void; and the establishment of Nasab 
and Zddu/ arises from the Mahal being a fit one. I have thus been 
enabled to. observe identity and a common point between Fasid and 
Shaobha-irHookm; and a passage in the Kashf-i-bazdawi, Vol. IV, 
p. 282, in the margin confirms my view, 

J2:—is there any intermediate state of Fasad or defect in a 
case of waqf, in other words, is it possible to imagine 4 case of 
wagf which does not involve the first class of excellence, visa, that of 
being absolutely and perfectly valid or saheeh, and also does not 


a 
Vor. Hi] SUPPEEMEND NO, I TO: THE REVIEW. 299. 


involve: the: worst class: of defeoti, ois that. oft being. a nullity: and 
béihg. absolutely void; but: stillinvolves-the excellence. and:dbfect in its 
intermediate state. I have not yet come acrosssany-text bearing directly 
upon this:questiongsand:it-iss to&-eurly: for me. toi hazard! a: conjecture. 
It.is-not.fo? me: tor make. Zffazad;, amit is understood im:the Muham- 
madan Jaw; but I may state that junction of excellence:and badness 
in one and the. same subject. is. possible, provided: that.there.are two 
distidet-points.of view. In:the caseot a:Fasid:sale.the-excellence could 
co-exist with the badness; arid: therefore it: iss possible to imagine a 
saleneither absolutely: عمسن ممع‎ absolutely bad, but being inthe inter- 
mediate stage, that is to say a stage in which the excellence is accom- 
panied: witht defect, which: defect is capable. of being: removed to a 
certain extent. Buttthis state is not possible irr. the case of a defec- 
tive-Mekah; in which: the defeet-is not capable of being removed by any 
such measure as: that-by,which a-defect.in.a sale. is removed, ‘Therefore 
in the case of Mekah,. there. is- either unalleyed. excellence or un- 
alloyed: badness. But there. is. still a. third case in which: excellence 
has its independent and. continued existence, and: badness also has, at 
the sameitime, its: independent and:continued existence ;, therefore both 
excellence and badness co-exist, and: the. result is that the excellence 
brings its own reward and the badness: brings its own punishment, 

E:—lk have come across texts showing that a waqf may be 
Mouqoóf, as.in: the case of one making a waqf of another man's pro- 
perty by a process: similar to.that by whicha Fazuli sells another man's 
property. The waqf or the sale in the case aforesaid depends upon . 
the permission of the owner. But F have not come across a case in 
which a wagf is neither absolutely good nor absolutely bad, but is only 
partially good and partially bad. ‘Fhe matter requires fuller considerá- 
tion. 

23: As the main principles of the Muhammedan Jurisprudence 
governing all the transactions asa whole have, for their basis, uni- 
formity in principle and character, so that each transaction has some 
similarity with the others, it would be useful to state shortly the 
different classes. of sale, and the Muhammadan idea of property. 

24. As regards the classification . of sale, there are different 
points of view from which a sale can be classified. Ruddool Moohtar, 
Vol 4, p. x, refers to classification from four points of view. 

_ & Sale from. the point of view, that it is Hadis, or means for 
creation of right, is divided into four classes :—- 07 
.. (y Nafiz or effective when it at present leads 10 the Hookm or 
7 result of sale; (and that is transfer of ownership and the 
. t... vesting of the-property im the purchaser). 
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(2) Moukoof or dependant, when the sale leads to the result on 
the permission of the real owner (where property was sold 
by the Fuzoolee). 

(3) Fasid or defective and invalid, when the ais leads to the 
result on the purchaser vee possession of the pie: 
perty sold. 

(4) Batil, where the sale leads to no result whatever. 

II. The second division of sale is from the point of view of its 
connection with the property sold (that is to say, the second division 
of sale arises from its subject-matter); and this division has four 
classes :— l 
(1) Where Ain or essence is opposed to Ain or essence, and 

this is called Mookaiza, e.g., to sell cloth for book. 

(2) Where Sumun or a „coin or cash is opposed to Sumun or 
coin or cash, and this is called Surf sale; that is to say, the 
Mabee or property sold is cash or Nukd. 

(3) Where the Sumun, that is, Nukd or cash, is sold for Ain or 
essence; and this is called a Sulum sale. 

(4) Where Ain or essence is sold for Sumun, and this is called 
Baimootluk or sale as generally understood, for it has no 
special name assigned to it. 

111. The third division of sale is from the point of view of its 
connection with Sumun or consideration or the amount thereof. 
From this point of view sale is divided into four casses :— | 

(1) Moorabiha, where the sále is at a profit, 

(2) Towlea, where the sale is without profit, 

(3) Wazeea, where the sale is at a loss, 

(4) Moosawee, where the sale is without profit and without 
loss. 

IV. The fourth division is where the sale is classified with 
reference to its connection with the Wusf or quality of Sumun or consi- 
deration, in this way that the consideration is either payable at once or 
payable in future. l 

25. Sale is also classified : as Jaiz and Ghair Jaiz; the former, 
means Nafiz or effective: Ghair Jaiz is subdivided into Batil, Fasid 
and Moukoof. & s ELE i 

26. Sale is also classified into Saheeh and Fasid: and the 
former is divided into Lazim and Ghair Lazim. It is also divided into 
Saheeh, Batil, Fasid and-Moukoof. 1 

27. Sales in which a Nuhee or negative command is to be found 
are divided into ‘Batil, Fasid-and Moukoof: that is to say, these are 
sales in which a Nuhee or prohibitive command is to be found in the 
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Shera. Sales in which no Nuhee or negative command is to be found, 
in the Shera are :— 

(1) Nafiz, Lazim, Bila Khyar, that is, a sale which takes effect 
at once and which conforms to the Shera in its essence or 
Asul, in which no right of third party appertains and in 
which there is no option. 

(2) Nafiz, Ghair Lazim, Bil Khyar, that is, a sale which takes 
effect at once and which conforms to the Shera in its 
essence, in which no right of third party appertains dué 
in which there ts option. 

(3) Moukoof in which another’s right is connected. 

28. It will thus be seen that it is a matter of some little difficulty 
and embarrassment to find out the meaning of a particular author 
when he uses the following terms in reference to a transaction what- 
ever be its nature:—Jaiz or Ghair Jaiz; Suheeh or Ghair Suheeh; 
Fasid or Batil. In regard to the last term, it is to be noted that a 
transaction is divided into Suheeh and Fasid, that is, Ghair Suheeh, 
and the latter is said to consist of Batil and Fasid (or defective) proper, 

29, As regards the idea of property amongst the Mohamedans, 
it would require much more time and space to discuss the subject fully 
than I have at present at my disposal. I have extracted texts on the subject 
which are printed in the supplement for ready reference. It is suffi- 
cient to state that the term used in the Fikah for property is Mal. Mal 
is that towards whichgthe mind of man becomes mail or inclined, and 
with reference to which the feeling of avarice and temptation, is capable 
of being entertained by human beings. It is necessary for a thing to 
be Mal, that it should be capable of being stored and kept 
for future use. Thus mere Moonafa or benefit is not property 
such as the right to reside in a house by means of a lease or Ijara, 
In this sense wine is property. But so far as Moslems are concerned, 
another condition must be complied with before a thing could be. 
come property for them, and that condition is that the thing must be 
such that a Moslem is not prohibited to use the same by touching it 
or making any other use of it; in other words, the thing should be 
Such that a Nuhee or negative command, making it Kubeeh lai-ainhee 
or bad in its essence, should not have been found in the texts in 
reference to that thing. This idea is denoted by the expression Mal-i- 
Mootkuwwim or property having value. 

30. The next subject that requires passing notice is the meaning 
of the expression of Taamuloon Nass or custom and practice. It has 
been given by some authors a meaning most mischievous to Moham- 
medan Law: it is sometimes said to mean business transaction and 
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sometimes to mean custom and practice: thelatter is a near approach 
to the real meaning in one sense; but in another sense it is widely 
different from the real meaning. ‘The real meaning of Taamuloon 
Nas will be gathered from the following principle. There are only 
four sources of the Mohamedan Law, viz, the Koran, the Hudees, 
the Ijma and the Kyas. Custom is not a source of law independently 
of itself: but if custom is based on Ijma, then and then only is it 
legal. not only for the particular place where the custom prevails but 
for-the whole of the Mohammedan world, But if there is no Ijma to 
support custom (Taaroof or Adut) then the custom is not binding as 
law. ‘The common sense of the principle is this: it ig necessary for 
Ijma to be valid that it should be the concensus of Moojtahids or the 
Doctors in Law, leaving aside for the present other conditions by which 
the validity of Ijma is surrounded. Therefore the practice of illiterate 
people who have no real knowledge of law, and of tradesmen and the 
like is not a justification in law for legalising a particular course of 
action or for affording a precedent. . The texts bearing on Taamul-on- 
Nissa are also collected in the supplement, and it. is not veges to 
say more on the subject at present. 
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Supplement No. 2 to the Review, containing. Arabic extracta 
from original authorities referred to in para. 21 at p. 16822 
_ of the Review. 


WHAT IS MAL. 


4. 1022001: MOHTUR, p. 2, EGYPTIAN EDITION. 


sto, ]‏ جلد عر anio‏ م مصري جهاية [ 


ot yl‏ هالمال مايميل اليه الطبع و يكن ادخارة لوقت الحاجة 
و المالية يقبت بتمول اأناس كافة و بعضهم © والتقوم يثبست بهما 
و باباحة الانتفاع له شرعا © فما يباح بلا pad‏ لا يكو مالا كحبة 
حنطة © ley‏ يتمول. بلا اباحة انتفاع لایکوں منقوما كالخمر lol e‏ عدم 
الامراى لم بيثم شت واحد ere‏ کالدم ym‏ ملخصا عن الكشف الكبير © 
"EU‏ المال مام من المتمول ( المثقوم ) لان المال ywl‏ 
ادخارة و لو غير مباح كالخمر * و المتقوم يمك ادخارة مع الاباحة © 
فالخمر مال لامنقوم © OB‏ فسن البيع بجعلها Lil Ud‏ لم ينعقن 
shu!‏ بجعلها مبيعا لان الم غير مقصود بل وسيلة اليل المقصود !3 
الانتفاع بالامیاں لا بالاثمان و لهذا اشترط وجود المبيع دون الثمنى & 

وفي التلویے ايضا من بحث القضاء والتحقيق ان المنفعة ملگ 
لا مال لان الملك مامن شائه ان يتصرف فيه بوسف الاختصاص © 
والمال ما من شانه ان يدخر للانتفاع وۆت الحاجة © والتقويم يستلزم 
المالية oie‏ الامام واليلكك e silts we‏ 


4. Ruppoot MOHTUR, p. 7, EGYPTIAN EDITION. 
[ مصري جهاية‎ v Exe sie اهدر‎ T > 
المعاش والعالم - حقه ان يقول نظام المعاش‎ iy و حكمته نظام‎ 
بحسن‎ ates yol العالم علين اتم نظام واحكم‎ gla .. الع فانه سبصاله لع‎ 
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احكام مولا تتم ذلى الا بالبيع والشراء اذ لا oal pod‏ ان يعمل لنفسه 
كل ما یتاج لاله ادا اشتغل بحرث الاش و بذ ر لع وخومته و حراسته 
feas y‏ ودراسته ay yy‏ و تنظيغه و طحنه و عجنه لم dela job‏ 
ان يشتغل بيدة ما يستاج ذلک من آلات الصرائة والحسن و نحو 
فضلا عن اشتغاله C‏ يحتاجه من مليس Saos‏ فافطر اليل شراء 
ذلى ولو الشراء لكان ياخن بالقبراو بالسوال ان Kel‏ والا FE‏ 
صاحية dala‏ وذ ern‏ ذلى sb‏ العالم e‏ 


KASHF-DAZDAVEE, VOL. I, p. 268. 
[ روم‎ amko | dle الدزيوي‎ CARS [ 


اعلم ان e!‏ مبناه عليل البولين obs OY‏ المال بالمال عن 
قراض لك الاصل فيه المبيع دون yell‏ - و لهذا يشترط القورة على 
المبيع ولا b yas‏ القدرة Me an NT) (lolo‏ المبيع دون الشمرى - 
و ذلک لان المقصود م شرعيته الوسول Up‏ ما يحتاج الانسان اليه 
من الانتفاع بالامیاں فان من glial‏ اليل pbb‏ او وب Whe‏ و ليس 
KS tote‏ لا “Biot‏ حاجته الا بالظغر علي مقصودة فشر ع البيع 
وسيلة الي حصول المقصود ولما كاى الانتفاع يتحقق بالاميان 
لا بالائمان 31 ليس فى ذوات الاثمان الا مى حيبت الوسيلة الئل 
النقامن كانت الاميان أصولا فى البيوع - وكات الائمان اتباعا لها 
فيبأ (منؤلة e colos y‏ 

NU ol JN dia منهيا‎ aby) بالخور کان فاسیا‎ loss باع‎ Io 
و هوالخمر واجب الاجتناب فلا يجوز تسليمه وتعلمه الا انبا في‎ 
لوقت‎ Sla ol es ما يميل اليه الطبع‎ fol ذائها مال - لان‎ 
* الحاجة كنا | قيل‎ 

و قول هوالشى الذي خلق لمصاع الادمي ويجري فيه الشم 
و Lal!‏ و هي بهنة المثابة و ليست بمتقومة لان المتقوم ماهو 
o BNI —‏ 
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(ol‏ بعينه او alios‏ او بقيمته كما عرف فصل lind‏ من #ديثك 
انها مال ولم e‏ من حيرف انها ليست بمتقومة فلا ator‏ اسل 
الانعقاد لان ماهو ركن العقن وهوا لايجاب والقبول الصادر من VI‏ هل 
صلدف مجله وهو good‏ من غير خال في Y!‏ ولا في المحل - 
وائما الخلل فيما هوجار مجرى الوسف وهو الثم فصارالعقن مشروعا 
one alely‏ بوصغه وهو الم فكان los‏ لا باطلا æ‏ 
وذكر في المبموط في هذه السئلة إن محل العقن المالية 
y pm "E M‏ لنعدم المالية واذما "S‏ لتقو م شرعا 
وقد انیت الله تعالى E‏ فى agi) y3J‏ ومناذع للناس 
Gov‏ كانت ما لا متقوما قبل التحريم - Ub,‏ تبت بالنس 
حرمة التغاول ونجاسة العيى وليس م ضرورتهما انعدام المالية كاسرتين 
الا انه فسن تقومها شرها ضرورة وجوب الاجتفاب عذها بالنس e‏ 
cub lóa‏ ما لا متقوما في حق اهل Los!‏ فالعقن ial]‏ 
بوجود my‏ في d Mía) dx‏ 


(End of copy of Kashf-Bazdavee.) 


MERATUL-USOOL SHARH MrgQATUL WASOOL, p. 69,‏ 
[: مرأة الاصول شرم رقا 1r amio‏ [ 
mm anm‏ ) ان لا ممائلة بيغهما فان Soll‏ 
m" i Jai Ul)‏ ما من شانه ان do‏ وللائتفاع به 
وقت الحاجة o‏ | 
Lely (‏ الثاني فلان المنفعة من الاعراض الغير الباقية كالصركة 
Us‏ - و غير sll‏ غير محرر - wy‏ الاحراز هو JANI‏ لوقت 
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لیس بمتقوم كالصيكى‎ Mab بلا بقاء - و غير‎ Aol Y و‎ -dalai 
المتقوم فلا‎ Jo والحشيش فالمنغعة ليست بمتقومة فلا تكو مثلا‎ 
Lai Lede las ذكر ههنا‎ lays وقد فرعوا. عليل هذا الا صل‎ 
و مالا يال لذ ل‎ dels ابتداء‎ 4j يديك‎ al wala 
* a9 MNT de Y 
قاتل القاتل لوبي القتيل ) لانه لم يفوت‎ CEN CE 


لولى القتيل Ba‏ الا استيفاء القساص وهو معني لا يعقل المال 
Sto‏ له ع 


Ul;‏ قیں بولی القتيل BY‏ يضمن لولى wl Soll Ji‏ كان 
خطاء - و abo La‏ ان كان عمدا - ذكرة IUE‏ الشهين في الكانى - 
) واما) Had‏ غير محض بل ( ANG ant‏ كقضاء تكبيراثت العين 
فى الركوع ) فان من ادرک الامام فى صلاة onl‏ و هوركع 
فا ن خاف del‏ - و بشتغل بتكبيراث العيد و يكون. ذلك 
قضاء دشبه الاداء لبقاء "محل الاداء فى الجبلة * 


we‏ الركوع daiis‏ القيام صورة Chail] Flai‏ الاسغل من 
الراكع EC wt lie‏ الامام في الركوع ندرک SI‏ الک 
لقوله عليه الصلوة و السلام من ادرک الامام في الركوع فقن ادركها © 


( واداء Ld‏ عبد مبهم TIP‏ عليه ) فلن من تزرج ihe‏ 
Fe del‏ معين يكون تمليم عبن وسط اداء و تسليم قيمته قضاء 
حقيقة لكولها مثل الواجب لا عيذه Ay Axio AAK)‏ ليا فى HAY]‏ 
م جهة JUNI‏ بناء عليل ان العبى لجهالة وصفه لا يمك اداو 
ألا بتعيينه إلا بالتقويم فصارت القيمة املا يرجع اليه و لعتبر مقدما 
علس العبى حتمل كانه خاف Lais‏ * 


END. 


e. 


Vor. II. | SUPPLEMENT NO. 2 TO THE REVIEW. 3072 


1. AZMERY, p. 272. 


( pyp ante اول از مدري‎ ola. | 


( قوله - فلا يضمن aU]‏ بالمال المتظوم ) cay‏ لباكان من 
شرط القضاء أن to TA C T‏ كامل او Ue "Lax = 3 yo‏ 
إو دلاله قلغا المغافع Hel‏ بالتعدي لا تضمن بالمال المتقوم لعدم 
المماثلة Gaia‏ اصلا ولانض Lad‏ سواه كانت البنافم WE‏ بان 
غسب العين ولم Lalo‏ املا ففاث منافعها او متلفة بائلافه بان 
خصب العينى واستعملها Wags‏ بالتعدي لان ail‏ المتلغة oko‏ 
كالاجارة Danio‏ © 

gi - rele Lasai) om Qe? و الما ذكر‎ 


الدليل pr a prom Sil!‏ عن e‏ سوأء 
كانت Slo‏ ام N‏ اقتصارا de‏ ل المقصود - وهو Sd‏ الممائلة Lagan‏ 
pil‏ )2:2 - ولا ad dala‏ اليل lel‏ المالية eo‏ 
ولاصصابغا طريق آخر في انتفاء الدمائلة بينهما لم ينكرة الشارج 
وهو ان ضمان العدوان مني عليل adh, Wl‏ و EAI‏ ر wl‏ 
WI yi Lo, io EIS CLA‏ دون الاعيان في المالية VR; ks‏ 
بنفسها فلا تكون مثلها فلا تضم هذا lige‏ © 
وقال 2 2 e»!‏ مضو ني C380 VI‏ ر الغصب 
Yomo‏ في الاتلاف بان as JI‏ اموا ل متقومة كالاعيان حقيقة وحكما* 
و عرفا Sol ud tio. Als‏ غير الادمى خلق لمصلحة الا دمي 
و e‏ بهذ الصغة فتكونى YL‏ متقوما & 


واه GET‏ فلانها ملحت . مهرا QV eri‏ فى العتود 
toth Leys:‏ بلاتفاق - vith‏ لا يجعل غير الال مما لا 
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So‏ اما عرفا فلان "n‏ تقوم بالمنافع 
او الاعيان جميعا فان الحانات بنيت e Ela SU‏ 

وفى الغسب بان الغصب عبارة عن ols!‏ الين المبطلة بلا 
اعتبار opl Gd!‏ المصقة + 

وقد ied‏ اثبات اليد المبطلة في oly‏ الغصب adus s‏ 
bL‏ | 
pu‏ شيشا نشيماً بخلاف erani‏ من قبيل الاميان 
فيتصور فيها الازالة فيضمن - و ليس مثل منانعها - وفي الاتلاف . 
ان ضمان العدوان مبغى على XU!‏ بالفس ولا Wo‏ بون NS‏ 
والممفعة. ٠‏ لاصورة وهو ui» Cete Y pb‏ * 

e Uu 395 هما ما‎ oa! 


و الثاني ما قكرة الشارح من ان الال مين متقوم و المنفعة 

معني ذير متقوم لكونها اعراضا غير باقیة فلا تكوى مڪرزة فلا تكون 
icm‏ تکوں مثلا له فلا deb‏ الا بنص او دلالة - وكلاهما 
مفقودان فلا يقضيل وهذا تیاس مركب بط ريق موصول 
tal‏ ذامل e‏ 

اما کو نها Lalyal‏ فظاهر - و اما هدم بقائها usd‏ في علم 
اكلام و اما عدم LAS‏ محرزة و متقومة فلان الاحراز و التقوم 
وصف وجودي فلا يوسف به المعدوم ولو om‏ الوجود - فان قيلي 
الاعرافى oF‏ تحرز باحواز محلها - قلنا EUS‏ يوجب كوثها للغاسب 
لان العيى مصرزة Y‏ للمغصوب abe‏ واحراز الغاسب لا يوجب الضمان- 
لو سلم Las!‏ مصيزة للمغسوب منه Mel aad)‏ ضمغي لا (poet‏ - 
و تقوم الاشياء يتوقف ملي الاحراز القصدي و لهذا قالوا ان 
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واق كان‎ - Logie Wy لا‎ Kyo الحشيش النابت فى ارش‎ 
JE Us فان‎ - mid SIG uu Ue باحراز الارض‎ y © 
الاحراز لما تقوست البنافع - وليا صارت ملا‎ dele التقوم يتوقف‎ 
——— 
wien dale جواز العقود‎ by eue ad sins 

وبه خرچ الجواب ye‏ تول الشافعي رح انها اموال متقومة 
كما في العتون e‏ + 

"E^‏ الناس لما کات محتاحجة aid! TP]‏ اقام الشارع 
plio yall‏ المنفعة في العقود لضرورة ipla‏ الناس - wylai‏ 
متقومة ا الان بانس que‏ بلا deor yl‏ اليه ct‏ 
العدواى e‏ 

فاں تیل سامنا ان t berg Who Y‏ ہیں الاعيان wt‏ 
Y‏ نسلم عدم المماثلة lady‏ و بي منفعة dey&‏ - فلم لا يجوز تضمفها 
بالمنغعة © 

قلنا عدم جواز ضبان المنغعة باخرعل مثلها ثابت بالاجماع e‏ 

واعلم ان بعض اصحابما جعلو العیں المستاجرة كالوار Sto‏ 
LS‏ متام xaJ!‏ تصفظا لصحة العقن فاضافوا العقن اليل العين 
dg‏ لواضيف الل المنفعة بان يقو اجرتک منفعة الدار لايس ٠٠‏ 

والشانعی رح جعل gU!‏ المعدومة "s‏ العقن كالموجودة 
فى باب الاجارة mno‏ 
idio dali!‏ » 

vo y" NE le GY Genel والفصي ما قله‎ 
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الى الول بقلت الصقائق ple‏ المعدوم موجوداء فلا کو Sho‏ 
لال - هذا استدلال مرن الشكل الاول بطريق موسول النتائر e‏ 

( قوله - ود duda bad‏ هذا الاصل فروها ) فرع yee‏ 
الاسلام خمس مسائل e‏ | 


eiu "m لفك‎ uet imi s de 
| * (ode hy دضمخان‎ Y 


الثائية ما ذكرة | لمسنئف & 


e يعد الدخول‎ lil الشهود بالطلاق‎ oes اذا‎ xui 
0 © Lint رجعوا بعد القضاه بالفرتة لم يضمنوا‎ 


29 اذا فق رجل مفكوية فر الم يضمن شيئًا عندنا‎ daly 


— vr ew Mié d انتا‎ | 
: Ui yee 


والمسنف ترک هذة الفروع حذرا من التطويل - وذكر lool‏ 
منها قعريضاعلئل aa alld p ere‏ ابتداء عليل قوله مالا يعقلى له 
مثل لا يقضيل الا بنص لا علي الاصل المذكور - اعغي ان المغافع 
لا تضين بالمال المتقوم كما فرعه عليه فخر الاسلام © 

. ولهذا ذكرة المسنف بالغاء التفريعية حيمث قال فلا يضمن قاتل‎ ٠ 
بواو العطف تفريعا له ابتداء‎ AE p القاتل بخلاف صاحب‎ 
bi يقضئل الا بنس‎ Y له مثل‎ fiat ما لا‎ Jj dele 
0 © JU Lal ale udi. tier 


£u ES 


f * 
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1. MIBATUL Wasoot, p. 78. 
[ va a&xvo مرأق الا مول‎ [ 

( و ) Coll‏ عن الافعال الشرعية المقارن ( بالقريهة ) الصارفة 

غ الظاهر يقتي tdi)‏ القريغة نفصل. المغاد بقوله ( فغيما ) 
اي فيقتضي الغببي في صورة تدل Yas‏ القرينة على ان Äl‏ ) ) لعيغه ( 
Mec‏ على انه مغعول يقتي 
as) bul‏ المضامين ( وهى ما في اصلاب الاباء )5( e‏ 
sal)‏ ) وهي ما فئ ee! play!‏ فان الشرع جعل محل 
البيع المال المتظوم حال العقن لتحصل الفائدة والماى فى الساب 
او الهم ur mem E. nie ry‏ 
pull‏ و خطاب الجماد a)‏ يقتضى النمى فى صورة ندل فيها 
القريفة على ان eid) Fav - gill‏ عنه ( الكراهة ( 
مخصوب ايضا على المغعولية ( في المجاور ) اي فیما افا کان KS‏ 
الغير Y aia (rend) hise‏ وسفا لازما له Sla)‏ فى ) الارس 


( المغصوبة ) فان الدليل قد دل Ue‏ ان uad‏ عنها للمجاور " ْ 


الشغل بالمكان المغصوب فتکون مكروهة P‏ و أمترض باه ينبغي 
لا یصے Gf‏ قال احمن والامامية و boxyl‏ و بعض vraie‏ 
الصلوة Lis)‏ على حركات و سكنات و الحركة شغل حيز am‏ ما کان 
eii‏ والسكون شغل حيز oal‏ فی زمائیں فشغل الحيؤ 
من te leap Gao‏ و و الجر جر و je)! Jit‏ 
في هله M‏ منمي d da‏ كو في الاو Mad‏ و هو منمي 
ata‏ فكان جزء هذه الصلرة منهيا die‏ فاستحال ان یکوں UCET‏ 
فلم تكن هن« الصلوة مامورا بها ان الامو بالكل الترکیہی yel‏ بالجزء e‏ 
واجيب بان المعتبر فى جزئية الصلوة شغل ما و لا فساك as‏ 
والا يغسس كل صلوة بل aL!‏ فی تعينه الحاصل من تعیں Bate‏ 
وهو الان المغسوب و فسادة ايضا لا يكون من حيلث ates‏ المكاني 
بل من حيث اتصافه بااتعدي - و ذا مما Shy‏ عن ذلى الشغل 
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المعيرع بتعين ako‏ بان يلحقه اذن مالكه او ينتقل ملكه الي المسلى 
ull‏ بيت المال ولا يتصور alte‏ فى الصلوة فى الوقت المكروة 
لان Blas‏ في السومية ل في صوم "P‏ الوقت معتبر 
فيه بالوجهين - ( و ) يقتضي النهي في الصورة المذكورة ( الفساد في 
الوصف ) اي Lied‏ اذا كان ذلك الغير و lao‏ لازما له خی Y) byt‏ 
البطلان خلافا له ) اي ll‏ وهو بغاء على الخلاف الاول - 
WG‏ الاسل في Kode ate vd‏ لما كان البظلاى abe! dele dee‏ 
الا عفن الضرورة و هي مقتصرة عليل ما اذا دل الوليل aue‏ ان use‏ 
oe‏ المجاو ر ee‏ وۆت sla!‏ - و اما اذا دل علول اله Livy! e?‏ 
اللازم فلا ضرورة فى عدم alol gle dibya‏ - فان بطلان الوسف 
اللازم يوجب بطلان الاسل بخلاف المجاور BY‏ ليس بلازم - واما 
baie‏ فلان الال فى الدغمى aie‏ اذا کان شرعيا ان يصم باصله 
فيجرى عليه الا ode‏ الضرورة وهى متانصرة dela‏ ما اذا دل Melo!‏ 
dele‏ ان till‏ لعينه اوجوله واما اذا دل الدليل LI‏ 
الوسف اللازم غير الشرط فلا ضرورة في البطلان لان صحة fe V‏ 
و الشروط كافية فى صحة “gill‏ رجي imal‏ بصحة p‏ 
و الشروط اوليك sty wy‏ البطلان 4 الخارجي - واذا لم یکن 

Ml bun ai وهو ان‎ alel gle ی عنه‎ "d فرورة يجرى‎ ga 


MriRATUL Osoor, p. 281, AFTER 8rd LINE. 
[ray amnio الأصرل‎ fpe ] 

) والحرام ما يستوجب العقاب ( اي يستحق ala‏ العقاب 
عليل فعله ( وهو ( اي الصرام ( اما لعیغه ان کان Ue‏ الحرمة عينه ( 
كالخير و الخنؤير و الميثة ( او لغيرة ان كان ) itio‏ الحرمة ( غيرة ) 
اي غير ذلك الصرام کا كل مال الغير © 

ر الفرق بيتهما ان النص تعلق في الاول بعينه فاخر ج Je‏ 
عن قبول الفعل فعدمه poal‏ مصله كصب AI‏ - ولیس SS‏ من 


* 
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قبيل اطلاق المدلى علي الحال ارحذف الصاف رفي sty‏ 
يلاتى egi‏ الفعل anally‏ قابل له ai‏ من الشرب - وقن 
سبق زيادة بط له في بحص eae‏ 

END. l 


MIRATUL Osoot, p. 289, AFTER 3rd LINE. 
[ ras amio Jyoti ilye] 

( والاجارة كذلک ) اي الضافة الى الوتت فان عقن الاجا 
Us‏ اسما و معني ardo)‏ و By IU‏ في ملك المنفعة - Ap‏ 
تعجيل be Y!‏ لا حكما لتراخي حك فان emm "E ble VI‏ في 
الحال باقامة العوى مقام المنفعة الا انها في حق ملک Jahid!‏ 
RW»‏ الوق qui‏ وجود Jaio]‏ كانها (M‏ حون وجول المخفعة يقترن 
الانعقاد بالاستيفاء - وهذا معني قولهم الاجارة عقود متفرقة . 
يتجدد العقادها بحسب ما يحرف من المنفعة وشبيه بالسہب 
BUN‏ ال#تديرية كما سبق تحقيقه ET‏ © 


END. 


. AZMERY, Vor. Il, p. 391, AFTER 25th LINE. 
[ray sete م‎ ole cose}! ] 
ان الحل والسرمة قن‎ lal ) اما لعينه الغ‎ elu قوله اي‎ ( 
يضافان‎ oF ودرب و بير هما - و‎ IO ue اليل الافعال‎ TORT 
س‎ Sigel عليكم‎ Grag الول الاعياى نسو حرمت عليكم المينة‎ 
و أحأت لكم بهيمة الانعام - و نحوقوله عليه السلام حرمت الخير‎ 
| o لعيذها فغي الاول يكونان حقيقة مستعملة فيما و ضعت له‎ 
ثلاثة اقوال الاول وهو مختار الكرخي‎ qula واختلفوا في الثاني‎ 
Jes انهما مجاز من باب اطلاق اسم المحل ملي الحال او من‎ 
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حذفف المضاف فيكون المعني حرمت عليكم | كل الويتة و شرب‎ 
والعرمة من‎ Dall امهاتكم واستدل عليه بان‎ chy - الخمر‎ 
الاحكام الشرعية المتعلقة با نعل العباد لابالاميان والمقصود من اللحوم‎ 
Lathe! و الشرب ومن | النساء النكاح لا‎ SY! Loy D 
» الطريقين المذكورين‎ oak مجازا‎ whe! فتكون اضافتها الول‎ 
وذهب عامة مشائخنا وهو مختار فخر الاسلام والدصفئف رح‎ 
اليل انه حقيقة - و استولا عليه بو جهين - احدهما ان معني الحرمة‎ 
حرمة الفعل كوه‎ qued حرم مكذ وحريم البثر‎ ade y - pia 
و معني حرمة‎ alpasi عن اكتسابه و‎ pe ببعنيل أن اللكاف‎ lepine 
تصرفائه) فحرمة الفعل' عن قبيل منع‎ oll العيى انها منععك عن‎ 
كما تقول للغلام لا تشرب هذا الماء - و معنول‎ AW! الرجل دن‎ 
- حرمة العیں مفع الشيبى” عن الرجل بان يصب الماء مثلا و هواوكن‎ 
معلا للفعل‎ Wy و ايها ان معني حرمة العیں خروجھا عن ان‎ 
فالخروج‎ Loyd حرمة الاعل خروجه عن الاعتبار‎ (Ate كما أن‎ lays 
متحقق فيها فلا یکوں مجازا او خرو ج العيى من ان‎ gaY من‎ 
ل يبقل‎ Case oS يكون محلا للفعل يستلزم منع الفعل بطريق‎ 
اتوط من‎ a احتمال الفعل اعلا فبقى الفعل فيه - وان كان آہعا‎ 
فيما اذا كان مقصودا قبل و لما لاح علس هذا الكلام اثر الضعف‎ anit 
من معذاها اللغوي اليل‎ Pail M أن‎ dde بغاء‎ 
وكان مع ذلى‎ daB بحيث يعاقب‎ AS کو الفعل ممنوعا او‎ 
الحرمة الى بعض الاعيان مستحسنة جسا كحرمة الميئة والضر‎ islor “ 
دون البعض كحرمة خبز الغير سلى بعض المحققين في ذلى‎ 
العرام‎ Jes متوسطة و هي ما اختارة الشارح توفيحها ان‎ dig yb 
کل‎ ios حرمته میں ذلك المحل‎ ae ما یکوں‎ JAI - نومان‎ 
Uo yy و يسميل حراما لعهنه - و الثاني ما لا‎ ysl البهتة و شرب‎ 
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الحرمة عیں ذلى ese!‏ كصرمة اکل مال الغير فانها ليست لنفس 
قابل للاكل فى الجملة بان ياكله le‏ بخلاف الاو فان المحل 
تد خرج م تابلية الفعل ولزم من ذل عدم الفعل ضرورة عدم 
مصله ففى plysdl‏ لعيته البحل اصل والفعل ad‏ بمعنى ان all‏ 
c y+!‏ او مر Ce‏ الفعل e?‏ ثم صار الفعل ممنوعا و مخرجا 
من الاعتبار فاضيغت الحرمة الى المحل للدلالة على Bl‏ غهر p"‏ 
لافعل شرعا حترل كانه الحرام bahs‏ وذلى ليس من اطلاق المحل 
وارادة الحال والا لفلقت تلك الدلالة بخلاف الحرام لغيرة a‏ اذا 
أضوفا الحرمة فيه ud!‏ المحل يكون e‏ حذف المضاف او كلاق 
المحل dds‏ العل e e‏ | 
فاذا B" he LS‏ فمعمأة أن Mul‏ مدقا لحرمة - وذ 
agen) Tac TN‏ الله NT‏ ذكر هذا i lel ME‏ احال 
dei‏ عل ما ذکره load‏ سبق Hed‏ بیان ا ا المجاز 33 
dau‏ ليه إيضا ad e‏ 2 . 
END.‏ 






Supplement No. 3 to the Review, referred to in Item No. 6, 
being Appendix B to the Review at p.157». This 
Supplement contains Árabic extracts from the following 
authorities, visz., Miratool Oosool, p. 66 and 67; Azmery, 
Vol. I, p. 291; 2 Azmery, p. 441—Onitted. 


MiRATUL Osoor, p. 66 AND O7. - 
[ vw - ب‎ sero الاصول‎ ifs [ 

( وحكمه ) أي حكم uem) ues!‏ فى نفسه حقيقيا كان 
اوحكبها ( عدم سقوطه الا HOVE‏ او) بسب (عروض ما يسقطه ( مثل 
الحيض و النفاس للصلوة و الصوم ( بعيغه ) احتراز من uem]!‏ لحسن 
في غيرة كالوضوء و السعي فائه يسقط بسقوط الغمر و يبقل ببقائه كما 
ua - She‏ تیل المراد بالساقط ان كان ما ثبت في الدمة telly‏ 
s‏ قوله أوعروض bislo‏ بعينه BY‏ قن يسقط om‏ الوجوب بالعوارض 
iola!‏ في الوقت - ولک dag‏ لايرادة في هذا الموضع aN‏ في 
ہیاں حسن ما ثبت بالامر - وان كان المراد به ماثببت بالامر وهو 
وجوب الاداء patie‏ قوله اوعروض مایسقطء بعينه لان وجوب الاداء 
calle os‏ لا يسقط ply‏ * 


ما ثبت وجوب afol‏ بالامر نان الخطاب يتوجه هنن ضيق ci!‏ 
بحيمك لا يسع غير الوقنية ثم يسقط عنها fol‏ حاضت او نغست 
خی آخر الجزء كبا سبق فی Hale‏ البقين بالوقت e‏ 
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| AZMERY, Vor. I, p. 991, AFTER 17th LINE. 
[rq] جلد | صفعه‎ copy J 
e قوله اجيب ( هذا باختيار الشق الثانى‎ ( 
Sly صاحب التحةيق باختيار الشق الاول بان‎ aie واجاب‎ 
UUI منه ما ثبت بالسبب الا ان السبسب لبا عرف بالامر صحمت‎ 
ما ثبت بالمقتضيل‎ Bal به اليل الامر بواسطة كما سحت‎ ceed ما‎ 
© Jab .اسم مفعول الل المقتضي اسم‎ 


m^ 


END. 


Supplement No. 4 to the Review, being extracts of Texts from 
Arabic authorities bearing on the question of Taamul-oon 
Noss or custom and practice of Mankind, referred to in 
para. 30 of Supplement No. 1. 

Item No. 1—Extract from Sharai Majamai-ool-Hukaik, p. 308. 


| شرح مجامع Hami-‏ من الإصول Y‏ ني صعيت الضادمي Pea ade‏ [ 


SHARHE MAJAMEUL-HAQAEQ-M ENAL-OSOOL 


LE ABU SAOEDEI-KHADEMEE, p. 908. 


ipe LE ea) (2)‏ جت 3S (Ge Goll‏ 46 
البصغف asa y‏ الله تعالى من الوم کہ يقال العادة محكمة ولذلک 
كان خرق العادة لا يجوز الا معجزة للنبي او كرامة للولى - والاسل 
فيه صا slay‏ احين في كتاب quoad] sly lo) Aui‏ خسنا فهو Eia‏ 
تعالیی حسس ) وفى حديث وکل ذيله وما رآة المركمنون قبيسا فهو 

# قببى‎ (ols الله‎ oie 

yf فی‎ Sal ان اعتبار العرف «العادة مرجوع اليه فى‎ lal 

من السائل حت جعلوا ذلك املا - M8»‏ ب 
ise‏ بدلالة الاستعمال ولعادة هكذا نقلي ye‏ فضر الاسلام - 
فاخثلف فى عطف العادة على الاستعمال فقيل هما مترادفان رهي 
ثلاثة انوا ع العرفية العامة كاستعمال الدابة فى في gd‏ الاربع والعرفية 
.الخاصة كاصطلاح كل قوم bald‏ الفح و النصب والجر للنصاة us‏ 
الشرعية كالصلاة و الزكوة - فزوعها مها حن Ai‏ الجاري الا 

مما يعدة النلس جاريا - و منها وقوع البعر الكثير في fol‏ لامي 
ما يستكثرة الفاظر - وفي معرا ج الدراية هو المختار s‏ 
دة وعليه الامتياد - والعرف يعتبر Gd‏ لاص فيه من الاموال 
zu‏ في aS‏ مكيلا اوموزونا - Lely‏ المخسوص عليل كيله او وزنه فلا 
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اعتبار v" UA krsta ial‏ يوسف رحمه الله uu‏ - و منها 
لوباع pl‏ فى الموق Us‏ بشەں ولم يصرحا بحلول ل ولا de‏ 
كان المتعارفب فيما gem‏ ان dab‏ البائع من A‏ كل جبعة قدرا 
معلوما e ei‏ اليه بلا بيان wi)‏ ( تذبيل ) اذا. تعارض 
العرف والشر ع pad‏ عرف الاستعمال خصوصا في الايمان -فاذا حلف 
لا يجلس ule‏ الغراش او ite‏ البساط اولا يستضيرى السراج لم etos)‏ 
بجلوسه le‏ الارض ولا بالاستضاءة oet‏ - وان سباها الله (Ue‏ 
سراجا و الارض بساطا © 





> مسد ——— — اد‎ ma 


